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MEMORANDA. 

On  the  1 6th  o{  January  1836,  the  Lords  Commissioners 
resigned  the  Great  Seal,  which  was  thereu))on  delivered 
by  his  Majesty  to  Sir  Charles  Christopher  Pepys^  Master 
of  the  Rolls,  who  was  shortly  afterwards  created  a  Peer 
by  the  style  and  tide  of  Baron  Cottenham.  of  Cottenhamy 
in  the  county  of  Cambridge. 

At  the  same  time,  Henry  Bickersteth  Esq.,  one  of  his 
Majesty's  counsel,  was  appointed  to  the  office  of  Master 
of  the  Rolls,  vacant  by  the  promotion  of  Sir  Charles 
Christopher  Pepys,  and  was  shortly  afterwards  created  a 
Peer,  by  the  style  and  title  of  Baron  Langdalcj  of  Lang- 
daUf  in  the  county  of  Westmoreland. 

On  the  19th  of  January j  Sir  Charles  Christopher 
PepySf  and  Henry  Bickersteth  Esq.,  were  sworn  into  their 
respective  offices  of  Lord  Chancellor  and  Master  of  the 
Rolls  in  the  Lord  Chancellor's  court  at  Westminster^ 
and,  on  the  same  day,  the  Master  of  the  Rolls  took  hid 
seat  in  the  Rolls  Court  at  Westminster. 

James  Trtmer  Esq.,  one  of  the  Masters  of  the  Court 
of  Chanceiy,  having  died  in  the  month  of  April  1836, 
Nassau  William  Senior^  of  Lincolris  Inn^  Esq.,  barrister 
at  law,  was  some  time  afterwards  appointed  by  his 
Majesty,  in  pursuance  of  the  provisions  of  the  3  & 
4  W.  3.  c.  94.  s.  16.,  to  succeed  Mr.  Trtmer  in  the  office 
of  Master. 


In 


viii  MEMORANDA. 

In  the  vacation  after  Hilary  term,  Francis  Whiimarskj 
Francis  James  Neooman  Bogersj  Charles  Purton  Cooper^ 
and  Richard  Btidden  Crawder,  Esqa^  of  UncMs  Inn^ 
Biggs  Andrews  and  John  Jervis^  Esqs.,  of  the  Middle 
Temjpkf  and  Qeorge  ChiUon  and  John  Ecans^  Esqs^  of 
the  Inner  Temple^  were  appointed  King's  Counsel. 
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ORDER- 

In  Chancery. 

23d  February  1837. 

Whereas  it  is  expedient  that  the  fees  which  are  by 
the  General  Orders  for  regokting  the  Practice  of  the 
Court  of  Chancery,  bearing  date  the  21st  day  of  De^ 
cember  1833,  directed  to  be  taken  by  the  Masters  and 
their  Clerks,  and  the  Registrars  and  their  Clerks,  under 
the  act  passed  in  the  third  and  fourth  years  of  the  reign 
of  his  present  Majesty,  intituled,  "  An  Act  for  the  Re- 
gulation of  the  Proceedings  and  Practice  of  certain 
Offices  of  the  High  Court  of  Chancery  in  England" 
should  be  varied  and  increased,  or  reduced  in  amount,  or 
wholly  omitted  to  be  received,  as  hereinafter  mentioned ; 
Now  I,  the  Right  Honourable  Charles  Christopher  Baron 
Cottenham^  Lord  High  Chancellor  of  Great  Britain^ 
with  the  advice  and  concurrence  of  the  Right  Honour- 
able Henry  Baron  Langdalej  Master  of  the  Rolls,  and 
the  Right  Honourable  Sir  Lancelot  ShadaeO,  Knight, 
Vice-Chancellor  of  England^  do  hereby  order  and  di- 
rect that,  from  and  after  the  27th  day  of  February  in- 
stant, the  Fees  set  forth  in  the  First  Schedule  hereunto 
shall  be  the  fees  to  be  received  and  taken  by  the  Clerks 
to  the  Masters  in  Ordinary,  in  the  place  and  stead  of 
the  fees  now  received  and  taken  by  them,  pursuant  to 
the  said  General  Orders,  bearing  date  the  2 1st  day  of 
December  1833 ;  And  that  the  Fees  set  forth  in  the 
Second  Schedule  hereunto  shall  be  the  fees  to  be  re- 
ceived and  taken  by  the  Registrars  and  their  Clerks, 
in  the  place  and  stead  of  the  fees  now  received  and 
taken  by  them,  pursuant  to  the  said  General  Orders. 
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FIRST  SCHEDULE. 

Fees  to  he  teceived  and  taken  by  the  Clerks  to  the  Masters 
in  Ordinary,  * 

£    s.    d. 

For  every  warrant  -  -  -    0     3     0 

For  drawing  every  report,  exclusive  of  sche- 
dules of  accounts  of  parties  accounting 
before  the  Master,  and  exclusive  of  the 
fee  on  signing,  per  folio  -  -     0     1     0 

For  drawing  schedules  of  accounts  of  parties 
accounting  before  the  Master,  per  folio    -     0     0     6 

On  signing  every  report  and  certificate        -     I     0     0 

For  investigating  every  tide  brought  in  be- 
fore the  Master  to  be  settled  and  perusing 
the  abstract  thereof,  upon  the  first  twenty- 
five  folios  thereof  -  -  -     0     6     8 

And  upon  every  succeeding  twenty-five  folios 

thereof  -  -  -  -     0     3     4 

For  every  advertisement  issued  by  the  Master     110 

Upon   every  peremptory  advertisement  for 

the  sale  of  property  with  the  approbation 

of  the  Master,  in  addition  to  the  foregoing 

fee,  to  be  repaid,  if  the  property  shall  not 

be  offered  for  sale  -  -  -     3     0     0 

(In  addition  to  the  reasonable  travelling 

expences  of  the  Master's  Clerk,  to  be 

received  and  retained  by  him.) 

For  signing  the  allowance  of  every  deed,  re- 
cognizance, set  of  interrogatories,  account, 

.  or  other  document  allowed  and  signed  by 
the  Master  -  -  -  -     0     5     0 

For 
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£  s.   d.        1837. 

For  every  order  upon  a  warrant      -  -    0     5     0 

For  perusing  and  settling  the  draft  of  every 
deed  brought  before  the  Master  to  be 
settled  (except  lease  for  a  year),  where 
such  deed  shall  not  exceed  thirty  folios    -     1     0    0 

Where  such  deed  shall  exceed  thirty  folios 

and  not  exceed  fifty  folios  -  -     1   10     0 

And  where  such  deed  shall  exceed  fifty 
folioS)  and  not  exceed  100  folios     -         -    2  10     0 

And  where  such  deed  shall  exceed  100  folios     3     0     0 

Fee  on  preparing  every  recognizance  -     1     1     0 

For  taking  the  acknowledgment  of  any  deed     0     6     0 

For  taking  the  acknowledgment  of  every 
married  woman,  or  such  other  fee  as  the 
Court  of  Common  Pleas  at  Westminster 
shall  order  to  be  paid  for  taking  such 
acknowledgment  -  -  -     1     6     8 

For  an  examination  fee  on  each  witness,  ex- 
clusive of  oath  -  -  -     0     5     0 

For  examining  the  engrossments  of  deeds, 

each  skin  -  -  -  -     0     3     4 

For  comparing  deeds,  books,  and  papers  with 
the  schedule  on  their  being  deposited  or 
delivered  out,  where  the  schedule  shall  not 
amount  to  fifty  folios        -  -  -     0     6     8 

Where  the  schedule  shall  amount  to  fifty 

folios      -  -  -  -  -0  13     4 

For  attending  any  court  per  day  by  the  clerk     0  13     4 

For  searching  papers  in  a  cause  or  matter 
not  in  immediate  progress  before  the 
Master  -  -  -  -     0     6     8 

For -every  oatli        -  -  -  -     0     1     6 

For  entering  accounts  of  receivers,  con- 
signees, and  committees,  per  folio  in  each 
book       -  -  --  -006 

a  2  For 
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For  entering  accounts  of  parlies  accoanting 
before  the  Master  in  a  book,  if  required, 
per  folio  •  •  -  -     0     0     6 

For  every  exhibit  -  -  -    0    2     6 

Where  a  Master  shall  be  required  to  attend 
a  party  to  administer  an  oath,  there  shall 
be  paid  a  further  fee  of  ten  shillings  over 
and  besides  the  coach-hire,  or  reasonable 
travelling  expenses  of  the  Master  -    0  10    0 

For  expunging  scandal  or  impertinence  out 
of  every  record  or  document  referred  on 
every  such  record  or  document    -  -     1     0    0 
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SECOND  SCHEDULE. 

Fees  to  he  received  and  taken  by  the  Registrars  and  their 
Clerks. 

£    s.    d. 
For  every  decree  or  order  on^  the  original 
hearing  of  a  cause,  and  on  further  di- 
rectionsy  exclusive  of  the  Master  of  the 
Rolls'  fees  on  decrees  of  65.  8^    -  -     3  10    0 

For  every  office  copy  thereof   *       -  -    2    0    0 

For  every  order  on  petition  or  motion  of 

course,  not  exceeding  one  side     -  -     0     3    0 

For  every  additional  side  of  such  order        -    0     1     0 
For  every  order  on  other  petitions  where  a 
reference  is  directed,  but  the  decision  of' 
the  Master  is  not  to  be  final,  and  also 
where  the  petition  is  dismissed    -  -    0  10    0 

For  every  office  copy  thereof  -  -     0  10     0 

For  every  order  for  a  special  injunction,  or 

for  the  appointment  of  a  receiver  -     2  10     0 

For  every  office  copy  thereof  -  -    0  10     0 

For  every  order  for  payment  of  money  out  of 
Court,  and  for  no  other  purpose,  where 
the  sum  or  sums  thereby  specifically  di- 
rected to  be  paid  shall  not  exceed  in  the 
whole  100/.         -  -  -  -     0  10    0 

For  every  office  copy  thereof  -  -     0     5     0 

For  every  order  for  transfer  out  of  XDourt,  or 
sale,  of  any  sum  or  sums  of  Government 
stock,  or  South  Sea  Annuities  (excepting 
Long  Annuities  and  annuities  for  terms 
of  years)  and  for  no  other  purpose,  where 

the 


Ti  CASES  IN  CHANCERY. 

1837.  £    5.    d. 

the  sum  or  sums  thereby  specifically  di- 
rected to  be  transferred  or  sold  shall  not 
exceed  in  the  whole   100/.  stock  or  an- 
nuities -  -  -  -0100 
For  every  office  copy  thereof           -  -     0     5     0 
For  every  order  for  payment  out  of  Court  of 
any  annuity  or  annuities,  not  exceeding  in 
the  whole  5/.  per  annum,  or  if  any  interest 
or  dividends  upon  stock  or  annuities,  not 
exceeding  in   the  whole  5/.  per  annum, 
and  for  no  other  purpose              -             -     0  10     0 
For  every  office  copy  thereof           -            -     0     5     0 
For   every  other  order   for   payment  or 
transfer  out  of  Court       -             -            -     2  10     0 
For  eveiy  office  copy  thereof           -            -     1     0    0 
For  every  other  order  on  special  motions     -     1     0     0 
For  every  office  copy  thereof           -            -     0  10     0 
For  every  order  oij  arguing  exceptions        -    2    0    0 
For  every  office  copy  thereof           -             -     1     0     0 
For  every  order  on  arguing  pleas  and  de- 
murrers              -            -            -            -     1     0    0 
For  every  office  copy  thereof           -             -    0  10     0 
For  every  order  on  petition  of  appeal  or  re- 
hearing               -             -             -            -     2     0     0 
For  every  office  copy  thereof           -             -     1     0     0 
For   every   order   on    petitions   not   herein 

otherwise  specified  -  -  -     2     0     0 

For  every  office  copy  thereof  -  -     1     0     0 

For  every  order  in  any  matter  in  Lunacy     -     0  10     0 
For  every  office  copy  thereof  -  -     0     5     0 

For  every  order  in  any  matter  in  Bankruptcy     0  10     0 
For  every  office  copy  thereof  -  -0.50 

For  every  copy  of  a  petition  of  appeal  or  re- 
hearing, per  side  -  -  -     0     0     6 
For  every  certificate  signed  by  the  Registrar 

for 
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£   s.    d.        1837. 
for  the  sale  or  transfer  of  annuities,  stock, 
or  Exchequer  bills,  or  for  delivery  out  of 
the  latter  -  -  -  -     0     2     6 

For   every  other   certificate   signed   by  the 

Registrar  -  -  -  -     0     1     0 

For  every  copy  of  minutes  of  any  decree  or 
order,  per  side    -  -  -  -     0     1     0 

For  every  exhibit  proved  viva  voce  in  court       0     2     6 

For  entering  every  plea  of  demurrer  -     0     1     0 

For  setting  down  causes,  exceptions,  further 
directions,  pleas,  and  demurrers,  each  (ex- 
cept for  setting  down  causes  on  the  Re- 
gistrar's days)     -  -  -  -     0     1     0 

For  setting  down  causes  on  the  Regbtrar's 

days,  each  -  -  -  -     1     1     0 

COTTENHAM,  C. 
LANGDALE,  M.R. 
LANCELOT  SHADWELL,  V.C. 
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1837. 

COURT  OF  CHANCERY. 

5th  Mfly,  1837. 

The  Right  Honourable  Charles  Christopher 
Lord  CoTTENHAM,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and 
assistance  of  the  Right  Honourable  Henry 
Lord  Langdale*  Master  of  the  Rolls,  and  the 
Right  Honourable  Sir  Lancelot  Shadwell, 
Vice-Chancellor  of  England,  doth  hereby 
order  and  direct  in  manner  following ;  that  is 
to  say, — 

I.  That,  from  and  after  the  20th  day  of  May  now 
instant,  every  original  information  or  bill  of  complaint 
filed  in  the  High  Court  of  Chancery,  shall  (at  the  option 
of  the  party,  informant  or  complainant,  by  or  on  whose 
behalf  the  information  or  bill  shall  be  filed)  be  distinctly 
marked  at  or  near  the  top  or  upper  part  thereof, 
either  with  the  words  "  Lord  Chancellor,"  or  with  the 
words  <<  Master  of  the  Rolls: "  and  that  the  Six  Clerks 
and  Clerk  in  Court,  to  whom  the  filing  of  the  information 
or  bill  belongs,  shall,  in  the  bopks  and  indexes  in  which 
the  same  shall  be  entered,  add  to  the  entry  thereof  such 
distinguishing  words  or  mark  as  may  make  it  appear 
from  such  entry,  whether  the  information  or  bill  is 
marked  with  the  words  **Lord  Chancellor,"  or  with 
the  words  **  Master  of  the  Rolls ; "  and  that,  firom  and 
after  the  said  20th  day  of  Mzy,  the  Six  Clerks  and  Clerks 
in  Court  are  not  to  file  any  original  information  or  bill 
of  complidnt  which  shall  not  be  marked  in  the  manner 
hereinbefore  directed. 

Vol-  I.  b  IL  That, 
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IB87*  11.  That,  in  every  cause  in  which  the  original  ii>- 

-^  ^  ~  formation  or  bill  shall  be  marked  with  the  words  "  Lord 
Chancellor,"  or  with  the  words  "  Master  of  the  Rolls," 
the  Six  Clerk  to  whom  it  belongs  to  give  or  sign  t^e 
certificate  that  the  cause  is  ready  for  hearing  shal|, 
upon  being  applied  to  for  such  certificate,  see  that  the 
$ame  certificate  is  marked,  or  cause  the  same  to  be 
marked,  with  the  words  **  Lord  Chancellor^"  or  with 
the  words  *^  Master  of  the  Rolls,"  in  conformity  with 
the  like  words  marked  on  the  original  information  or 
bill. 

IIL  That^  in  every  cause  now  in  Court,  but  which 
has  not  yet  been  set  down  for  hearing,  the  Clerk  in 
Court  who»  on  the  behalf  of  the  informant,  or  of  the 
Plaintiff  or  Defendant,  shall,  at  any  time  after  the  20ih 
day  of  Maj/  instant,  apply  to  the  Sue  Clerk  to  set  down 
the  cause  for  hearing,  or  for  the  certificate  that  the 
cause  is  ready  for  hearing,  shall  state  or  certify  to  su^h 
Six  Clerk  whether  any  orders  or  order  disposing  of 
any  pleas  or  plea,  demurrers  or  demurrer,  or  any  sp^ 
dial  orders  or  order  upon  merits  shewn  by  ans^rer  or 
by  affidavit,  have  or  has  been  made  in  the  cau$q,,Qr 
(in  case  no  such  order  as  aforesud  has  been  mad^) 
whether  tbe  party  on  whose  behalf  the.  application. is 
made  desires  the  cause  to  be  beard  before  the  Lord 
Chancellor  or  tbe  Master  of  the  RoUsj  and  in  case  the 
Qerk  in  Court  so  applying  shall  certify  that  ^ny  ^uch 
order  as  aforesaid  has  been  mad^  by  the  Lord  Chan- 
cellor or  Vice-Chancellor,  and  not  by  the  Master  of  the 
Rolls,  or  that  such  orders  as  aforesaid  have  been  made 
by  both  the  Lord  Chancellor  or  Vice*Chancellor  and 
tbe  Master  of  the  Rolls,  but  that  the  last  of  such  orders 
has  been  made  by  the  Lord  Chancellor  or  Yice-Pbiip- 
cellar,  or  (in  case  no  such  order  has. been  made; jn.^e 
cause)  that  the  party  desirq^  the  cajuse  to  be  hp^rd 

before 
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l>er6re  the  Lord  Chancellor,  the  Six  Clerk  giving  the        ^^^ 
peraificate  shall  see  that  the  same  certificate  is  marked,  ^ 

6t  shall  cause  the  same  to  be  marked,  with  the  words 
'**  Lord  Chancellor;'^  and  the  Six  Clerk  and  Clerk  in 
'Court  shaH  cause  the  entries  of  the  cause  in  their  books 
and  indexes  to  be  marked  with  such  distinguishing 
'words  or  marks  as  shall  signify  that  the  cause  is  to  be 
heard  before  the  Lord  Chancellor ;   and  in  case  the 
Clerk  in  Court  so  applying  as  aforesaid  shall  certify 
that  any  such  order  as  aforesaid  has  been  mad^  by  the 
Master  of  the  Rolls,  and  not  by  the  Lord  Chancellor 
or  Vice-Chancellor,  or  that  such  orders  as  aforesaid 
bare  been  made  by  both  the  Lord  Chancellor  or  Vice- 
Chancellor  and  the  Master  of  the  Rolls,  but  that  the 
'last  of  such  orders  has  been  made  by  the  Master  of  the 
tloUs,  or  (in  case  no  such  order  as  aforesaid  has  been 
'  lAade  in  the  cause)  that  the  party  desires  the  cause  to 
l)e  heard  before  the  Master  of  the  Rolls,  the  Six  Clerk 
"giving  the  certificate  shall  see  that  the  same  certificate 
^1s  marked,  or  shall  cause  the  same  to  be  marked,  with 
'ffie  words  «  Master  of  the  Rolls;"  and  the  Six  Clerk 
^bdl  d^k  in  Court  shall  cause  the  entries  of  the  cause 
'%iilk^h''books  and  indexes  to  be  marked  with  such  dis- 
iltfj^i^hih^  words  or  marks  as  shall  signify  that  the 
"^^cStiikh  to  be  heard  before  the  Master  of  the  Rolls. 

fV.  That  the  Registrars  of  the  Court,  and  the  Se- 
cretaries of  the  L6rd  Chancellor  and  of  the  Master  of 
*  the  Rolls,  are  not  at  any  time  after  the  said  20th  day  of 
JKfi^  instant  to  set  ddwn  to  be  heard  any  cause  in  which 
the  cbrdfic&te  of  the  cause  being  ready  for  hearing  shall 
"iikbtlJe  marked  in  the  manner  directed  by  the  second 
•li!fta"tHiM  Orders,  arid  are  nof^  after  the  dale  of  these 
'Oj^dier^  io'tet  down  toA)e  heard  before  the  Master  of 
^ttd^tttinsJ'ahy  caus6,  farther  directions,  or  exceptions, 
^^iHlt^h  Is  6r  are  noV  set  down  to  be  heard  beffore  the 
''''^"'  b2  Lord 
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1837.  Lord  Cbancdilor,  and  are  not,  withoat  special  order  of 
the  Lord  Chanoellor)  to  set  down  to  be  heard  before 
the  Lord  Chancellor  any  cause,  further  directions,  or 
exceptions,  which  is  or  are  now  set  down  to  be  heard 
before  the  Master  of  the  Rolls. 

V.  That  in  every  petition  praying  that  a  day  may 
be  appointed  for  arguing  a  plea  or  demurrer  put  in  to 
any  information  or  bill  filed  on  or  after  the  said  20th 
day  of  May^  it  shall  be  stated  whether  the  information 
or  bill  to  which  such  plea  or  demurrer  is  put  in  is 
marked  with  the  words  **  Lord  Chancellor,"  or  with 
the  words  <<  Master  of  the  Rolls." 

VI.  That,  from  and  after  the  said  20th  day  of  May 
instant,  the  several  causes  and  matters  hereinafter  men- 
tioned, not  already  set  down,  shall  be  set  down  to  be  t' 
heard  before  the  Lord  Chancellor,  and  shall  not,  with- 
out special  order  of  the  Lord  Chancellor,  be  set  down  to 
be  heard  before  the  Master  of  the  Rolls. 

1.  Every  plea  or  demurrer,  and  all  exceptions  in  any 
cause  in  which  the  information  or  bill  shall  be  marked 
with  the  words  '*  Lord  Chancellor,"  or  in  which  the 
entries  of  the  cause  in  the  Six  Clerks'  books  shall  be 
so  marked  as  to  signify  that  the  same  is  to  be  heard 
before  the  Lord  Chancellor. 

2.  Every  cause  in  which  the  certificate  of  the  cause 
being  ready  for  hearing  shall  be  marked  with  the  words 
«  Lord  Chancellor." 

3.  Every  cause  requiring  to  be  heard  for  further 
directions,  or  on  the  equity  reserved,  and  in  which  the 
Master's  report  has  been  or  shall  be  made,  or  a  trial  at 
law  has  been  or  sjiall  be  had,  or  the  certificate  of  a 
court  of  common  law  has  been  or  ^hall  be  obtained  in 
pursuance  of  It  decree  or  order  pronounced  by  the  Lord 
Chancellor  or  Vice-chancellor. 

4.  Every 
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4.  Eyerjr-  exception  or  set  of  exceptions  taken  to  any        1837. 
rq)ort  made  by  a  Master  in  ordinary,  in  pursuance  of  a  * 

decree,  or  an  order  of  reference,  (not  being  an  order 
obtained  as  of  course,)  made  by  the  Lord  Chancellor  or 
the  Vice-Chancellor. 

VII.  That,  from  and  after  the  said  20th  day  of  May  ■ 
instant,  every  petition  presented  or  motion  made  under 
or  pursuant  to  the  liberty  to  apply  contained  in  any 
decree  or  decretal  order  of  the  Lord  Chancellor  or 
Vice-Chanoellor,  shall,  as  to  petitions,  be  addressed  to 
and  set  down  to  be  heard  before  the  Lord  Chancellor, 
and  shall  as  to  motions  be  made  before  the  Lord  Chan- 
cellor or  Vice-Chancellor;  and  that  no  such  petition 
or  motion  shall,  without  special  order  of  the  Lord 
Chancellor,  be  addressed  to  or  made  before  the  Master 
of  the  Rolls. 

VIII.  That  all  such  pleas,  demurrers,  eauses,  fur- 
ther directions,  exceptions,  and  petitions,  to  be  so  set 
down  to  be  heard  before  the  Lord  Chancellor,  as  herein* 
before  is  directed,  shall  be  heard  and  determined  in  the 
same  manner,  and  be  subject  to  the  same  rules,  as  pleas, 
demurrers,  causes,  further  directions,  exceptions,  and 
petitions  .set  down  before  the  Lord  Chancellor,  have 
heretofore  been  heard  and  determined. 

IX.  That,  from  and  after  the  said  20th  day  of  May 
instant,  all  interlocutory  applications  by  way  of  motion 
or  petition  (other  than  applications  for  orders  of  course), 
shall,  in  the  several  cases  hereinafter  mentioned,  be  made 
to  the  Lord  Cliancellor  or  to  the  Vice-Chancellor,  and 
shall  not,  without  special  order  of  the  Lord  Chancellor, 
be  made  to  the  Master  of  the  Rolls ;  viz.  in  the  several 
cases  following :  -^ 

1.  Where 
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.  18S7.  1.  Where  the  original  information  or  bill  is  marked 

'-    -  "  '      with  the  words  "  Lord  Chancellor.'* 

2.  Where  the  cause  has  not  been  set  down  for  hear- 
ing, and  any  order  disposing  oF  any  plea  or  demarrer 
or  any  special  order  upon  merits,  shewn  by  answer  or 
by  affidavit,  has  been  made  in  the  cause  by  the  Lord 
Chancellor  or  Vice-Chancellor,  and  no  such  order  has 
been  made  by  the  Master  of  the  Rolls. 

S.  Where  the  cause  has  not  been  set  down  for  hear- 
ing, and  orders  disposing  of  pleas  or  demurrers  or 
special  orders  upon  merits,  shewn  by  answer  or  affidavit, 
have  been  made  by  both  the  Lord  Chancellor  or  Vice- 
Chancellor  and  the  Master  of  the  Rolls,  but  the  last  of 
such  orders  was  made  by  the  Lord  Chancellor  or  Vice- 
Chancellor. 

4.  Where  the  cause  has  been  set  down  for  hearing 
before  the  Lord  Chancellor,  either  for  original  hearinjg 
or  for  further  directions,  or  on  the  equity  reserved. 

5.  Where  the  decree  or  last  decretal  order  was  made 
by  the  Lord  Chancellor  or  Vice-Chancellor,  except  in 
cases  where  the  decree  or  last  decretal  order  was  made 
by  the  Lord  Chancellor  on  a  rehearing  of  a  decree  or 
decretal  order  made  by  the  Master  of  the  Rolls. 

X.  That,  from  and  after  the  said  20th  day  ot  May 
instant,  the  several  causes  and  matters  hereinafter  men- 
tioned, not  already  set  down,  shall  be  '  set  down  to  be 
heard  before  the  Master  of  the  Rolls,  and  shall  not 
otherwise  than  for  the  purpose  of  rehearing  be  set  down 
to  be  heard  before  the  Lord  Chancellor. 

L  Every  plea  or  demurrer,  and  all  exceptions  in  any 
cause  in  which  the  information  or  bill  shall  be  marked 
with  the  words  "  Master  of  the  Rolls ; "  or  in  whicli 
the  entries  of  the  cause  in  the  Six  Gerks'  books  shall 
be  so  marked  as  to  signify  that  the  same  is  to  be  heard 
befor^e  the  Master  of  the  Rolls. 

2.  Every 
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2«  Every  cause  in  which  the  certificate  of  the  same        1^37. 
being  ready  for  hearing  shall  be  marked  with  the  word?     ^-.Ti!  -  *  ' 
"Master  of  the  Rolls."       . 

3*  Every  cause  requiring  to  be  heard  for  furt]ier 
directions  or  on  the  equity  reserved,  and  in  which  the 
Master's  report  has  been  or  shall  be  made,  or  a  trial  at 
law  has  been  or  shall  be  hads  or  the  certificate  of  a 
Court  of  Common  Law  has  been  or  shall  be  obtained^ 
in  pursuance  of  a  decree  or  order  pronounced,  by  the 
Master  of  the  Rolls.  < 

4.  Every  exception,  or  set  of  exceptions^  taken  to  any 
report  made  by  a  Master  in  ordinary,  pursuant  to  a 
decree  or  an  order  of  reference  (not  being  an  order 
obtained  as  of  course)  made  by  the  Master  of  the 
Rolls. 

XL  That,  from  and  after  the  said  20th  day  of  May 
instant,  every  petition  presented,  or  motion  made,  under 
or  pursuant  to  the  liberty  to  apply  contained  in  any 
decree  or  decretal  order  of  the  Master  of  the  Rolls, 
shall  be  addressed  to  and  set  down  to  be  heard,  or  shall 
be  made,  before  the  Master  of  the  Rolls :  and  that, 
except  for  the  purpose  of  rehearing  an  order  of  the 
Master  of  the  Rolls,  no  such  petition  or  motion  shall 
be<addres^  to  or  made  before  the  Lord  Chancellor. 

XIL  That,  from  and  after  the  said  20th  day  of  3fa^ 
instant  all  interlocutory  applications,  by  way  of  motion 
or  petition  (other  than  applications  for  orders  of  course), 
shall,  in  the  several  cases  hereinafter  mentioned,  be  made 
to  the  Master  of  the  Rolls,  and  shall  not,  except  for  the 
purpose  of  rehearing  an  order  of  the  Master  of  the 
Rolls,  be  made  to  the  Lord  Chancellor;  viz.  in  the 
several  cases  folU>wing :  —  ..... 

L  Where  the  original  information  or  bill  is  markeg 
with  the  words  "Master  of  the  Rolls."  ^    . 

2.  Where 
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1837.  2.  Where  the  cause  has  not  been  set  down  for  hear- 

^  ~^'  ing,  and  any  order  disposing  of  any  plea  or  demurrer, 
or  any  special  order  upon  •merits  shewn  by  answer  or 
affidavit,  has  been  made  in  the  cause  by  the  Master  of 
the  Rolls,  and  no  such  order  has  been  made  by  the 
Lord  Chancellor  or  Vice-Chancellor. 

3.  Where  the  cause  has  not  been  set  down  for  hearing, 
and  orders  disposing  of  pleas  or  demurrers,  or  special 
order  upon  merits  shewn  by  answer  or  affidavit,  have 
been  made  by  both  the  Lord  Chancellor  or  Vice-Chan- 
cellor and  the  Master  of  the  Rolls,  but  the  last  of  such 
orders  has  been  made  by  the  Master  of  the  Rolls. 

4.  Where  the  cause  has  been  set  down  for  bearing 
before  the  Master  of  the  Rolls,  either  for  original 
hearing  or  for  further  directions,  or  on  the  equity  re- 
served, and  is  ,not  now  set  down  to  be  so  heard  before 
the  Lord  Chancellor. 

5.  Where  the  decree  or  last  decretal  order  was  made 
by  the  Master  of  the  Rolls  or  by  the  Lord  Chancellor, 
on  the  re-hearing  of  a  decree  or  decretal  order  of  the 
Master  of  the  Rolls. 

XIIL  That  the  above  Orders  as  to  interlocutory 
applications  shall  not  extend  to  any  applications  for 
orders  of  course,  nor  to  any  petitions  presented,  or 
notices  of  motion  given,  before  the  18th  day  of  May 
instant 

XIV.  That  all  applications  for  orders  of  course  to 
be  obtained  on  petition  or  motion  shall  and  may  be  made 
in  the  same  manner  in  all  respects  as  if  the  above  orders 
had  not  been  made ;  but  as  to  all  cases  in  which,  ac- 
cording to  the  9th  preceding  Order,  interlocutory  ap- 
plications (other  than  applications  for  orders  of  course) 
are  directed  to  be  made  before  the  Lord  Chancellor  or 
Vice-Chancellor,  if  any  order  nm,  upon  which  cause 

against 
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against  making  the  order  absolute  is  to  be  shewn  to  the        1837. 
Courtt  shall  be  obtained  as  of  course  from  the  Master 
of  the  Rolls,  such  cause  shall  be  shewn  before  the  Lord 
Chancellor  or  Vice-chancellor ;    and  if  any  order  of 
reference  to  the  Master  in  ordinary  shall  be  obtained  as 
of  course  from  the  Master  of  the  Rolb,  and  the  Master's 
report  pursuant  to   such  order  of  reference  shall  be 
excepted  to,   the    exceptions  thereto  shall   be  heard 
before  the  Lord  Chancellor  or   the  Vice-Chancellor ; 
and  in  all  cases  in  which,  according  to  the  12th  pre- 
ceding Order,  interlocutory   applications   (other  than 
applications  for  orders  of  course)  are  directed  to  be 
made  before  the  Master  of  the  Rolls,  if  any  order  nisu 
upon  which  cause  against  making  the  order  absolute  is 
to  be  shewn  to  the  Court,  shall  be  obtained  as  of  course 
from  the  Lord  Chancellor  or  Vice-Chancellor,  such 
cause  shall  be  shewn  before  the  Master  of  the  Rolls ; 
and  if  €tnj  order  of  reference  to  the  Master  in  ordinary 
shall  be  obtained  as  of  course  from  tlie  Lord  Chancellor 
or  Vice-Chancellor,  and  the  Master's  report  pursuant  to 
such  order  of  reference  shall  be  excepted  to,  the  excep- 
tions thereto  shall  be  heard  before  the  Master  of  the 
Rolls. 

XV.  That,  in  the  interval  between  the  close  of  the 
sittings  after  any  term  and  the  commencement  of  the 
sittings  before  or  at  the  beginning  of  the  next  ensuing 
term,  applications  for  special  orders  may  be  made  to  aiiy 
Judge  of  the  Court  in  the  same  manner  as  if  these 
Orders  had  not  been  made;  but  that  the  orders  which 
shall  be  made  in  any  such  interval  by  the  Lord  Chan- 
cellor, or  by  the  Master  of  the  Rolls,  or  l^  the  Vice- 
Chancellor,  shall,  if  not  made  by  the  Judge  to  whom 
the  application,  if  made  during  the  ordinary  sittings  of 
the  Court,  would  have  been  made  pursuant  to  the  direc- 
tions contained  in  these  Orders,  be  marked  as  having 

Vol  I.  c  been 
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18S7.  been  noade  for  such  Judge,  and  shall  in  the  future  pro- 
^^'"■-^  ceediogs  of  the  cause  be  deemed  to  be  the  order  of  such 
Jjudge  in  all  respects  save  this,  -^  that  no  order  so  made 
by  one  Judge  for  apptfaer  under  the  circomstanoes 
aforesaid  shall  be  reheard  for  the  purpose  of  being 
diis^h^i^^ed  or  y^ricKl  <$tberwi$e^  than  by  the  Lord  Cbyn- 

'  ^iXVL  That,  from  and  after  the)  said  S<Hh  day  of 
May  instant,  all  matters  which  under  and  by  virtue  of 
any  Act  of  Parliament  :0r  otherwise  the  Court  hath 
jurisdiction  to  hear  and  determine  in  a  summary  way^ 
$nd'  which  shall  1^  in:the  first  instance  brought  under 
the  consideration  of  the  Court  upop  H  petition  presented 
to  the  Lord  Chancellor,  shall  in  any  subsequent  stage  of 
the  proceedings  respiting  the  same  matters  be  heard 
and  determined  by  the  jLord  Chanoellor  or  Vice-Chan« 
cellQr.;..wd.that  no  petition  respecting  the  same  matters 
iA  :wy.  $ubs^uent  stage  of  the  proceedings  relating 
tt^epeiqj  $hall,  withont  spesctal  order  of  the  Lord  Chan«- 
ceUqr»  be|  set  *down  to  be  heard  before  the  Master  of  the 
Rolls ;  and  diat  all  such  maftters  as  aforesaid  which  shall 
be  in  the  first  instance  brought  under  the  consideration 
of  the  Court  upon  a  petition  to  the  Master  of  the  Rolls, 
shall,  in  any  subsequeat.  st^gjs  of  the  proceedings  re- 
«p^ting  A®  same  matters,  be  heard  and  determined  by 
the:  :Master  of  the  fioUs  t  add  diat  no  petition  respecting 
the  same,  matters  in  any  subsequent  stage  of  the  pro- 
ceedings relfiting  tjierelq^  shMl,  otherwise  than  for  the 
purpose  of  j^^ring  -aa'  <>rder  of  the  Master  of  the 
Rolls,  be  set  down  jto.  be  beard  before  the  Lord  Chan- 
cellor. 

COTTENHAM,  C 
LANGDALE,  M.  R. 
LANCELOT  SHADWELL,  V.  C. 
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PARIS  o.  HUOHE&  i83e. 

R.  PEMBERTON  moved  that  an  order  which  An  order  to 

had  been  obtained^  as  of  course,  by  the  Defendant  defendant  as 

Brightmore  for   examining   the  co-defendant   Hughes  *^"{Jf**L 

might  be  discharged.     The  bill  was  filed  for  the  pur-  taincd  ex 

pose  of  setting  aside  a  conveyance  under  a  power  of  ^'efendant.  at 

sale,  alleged  to  have  been  fraudulently  made  by  the  De-  well  after  at 

feodant  Hughes  to  the  Defendant  Brightmore.     By  the      The  Court 

decree  at  the  bearing,  it  was  referred  to  the  Master  to  give*  credit  to 
1     t         I     T^  r     t         «  .  »  ■        •         the  allf gation 

inquire  whether  the  Defendant  Brtghtmore  at  the  time  upon  whi.*h 

of  his  purchase  had  notice  that  the  PlaintiiF  intended  to  1.^®  ^f^f^  If 

'  1  /.    1  founded,  that 

dispute  the  validity  of  the  deed,  and,  since  the  decree,  the  Defendant 

Brightmore  had  obtained  the  order  now  sought  to  be  {Jg^^^^ned 
discharged.     Lord   J^don  had,  in  several  cases,  ex-  » not  in- 
pressed  his  opinion  that  a  motion  for  an  order  to  examine  thcTquestion 

a  CO-  whether  he  it 
or  19  not  in- 
terested can 
only  be  raited,  when  the  deposition  of  the  witneii  it  oljectod  to. 

VM.L  B 
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1836.  a  oo-deiendant  was  not  a  motion  of  oourae  after  decree. 
In  Mr.  SetorCs  Forwn  of  Decreet  (a),  it  b  said  that 
*<  an  order  to  examine  a  co-defendant  is  not  of  course 
after  a  replication,  nor  i  fortiori  after  a  decree."  (b) 
In  Simmons  y.  GuUeridge^  where  leave  was  given  to 
legatees,  after  the  decree,  to  examine  their  co-defend- 
ant, the  executor,  the  motion  was^ade  upon  notice. 
In  Franklyn  v.  Colquhoun  (c).  Lord  Eldon  says  be  had 
always  thought  a  motion  to  examine  a  co-defendant 
was  not  of  course  after  a  decree,  though  a  special  ground 
might  be  laid ;  and  in  PurceU  v.  M^Namara  {d\  a 
similar  motion  was  considered  not  to  be  of  course.  In 
Htard  v»  Partington  {e\  a  recent  case  befcre  Lord 
Lyndhurstj  the  assignees  of  a  bankrupt  obtained,  after 
decree,  an  order  as  of  course  to  examine  the  bankrupt, 
a  co-defendant,  and  actually  examined  him  under  that 
order;  but,  finding  that  the  order  was  irregular,  and 
that  they  could  consequently  make  no  use  of  his  de- 
position, they  obtained  anodier  order  for  the  same  pur- 
pose upon  a  special  application.  In  the  present  case 
there  was,  besides  the  objection  in  point  of  form,  a 
substantial  objection  to  the  order,  for  the  Defendant 
Hughes^  who  was  proposed  to  be  examined,  was  ma- 
nifestly interested  in  the  cause.  An  order  for  the 
examination  of  one  Defendant  by  another  proceeded 
upon  the  suggestion  that  the  party  proposed  to  be  exa- 
mined was  not  interested,  and  was  irr^utar  if  that 
suggestion  were  untrue ;  Seion  on  Decrees  {g\  Anon,  {k) 

Mr.  Barber^  ctmtrdf  contended  that  a  motion  for  an 
order  to  examine"  a  co-defendant  was  as  much  of  course 
after  as  before  a  decree.     That  point  had  been  deter- 
mined 
(a)  page  20.  (O  y<mnge,  307. 

(6)  islVf.sss.  (g)  page  80. 

(fi)  16  Ftff.SlS.  CA)  18  Fa.  517. 

(rf)  lire$.45i.  ;     •  ,  ♦ 
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mined  in  a  recent  case  before  Sir  John  Leach^  Van  y. 
Corpej  referred  to  in  Smith*s  Practice  (a),  after  a  minute 
inquiry  into  the  practice.  Lord  Eldon's  observation  in 
Franklyn  y.  Colqukoun  was  a  mere  dktwny  not  supported 
by  the  practice;  and  the  decision  in  that  case  was  con- 
formable with  the  practice.  PurceU  v.  M^Namara  had 
no  application,  because  in  that  case  the  co-defendant 
had  already  been  examined,  and  a  motion  for  his  re- 
examination was  necessarily  a  special  application.  As 
to  the  supposed  necessity  of  shewing,  upon  motion, 
the  truth  of  the  allegation  that  the  Defendant  was  not 
interested  in  the  matters  to  which  it  was  proposed  to 
examine  him,  that  was  expressly  declared  by  Lord  EUon 
in  Murratfv.  Shadwell  (b)  to  be  unnecessary;  and  in 
Lee  V.  Atkinson  (c),  Lord  Thurlaw  said  that,  although 
orders  for  examining  a  co-defendant  were  usually  drawn 
upon  a  su^estion  that  the  party  had  no  interest,  yet 
that  was  not  considered  as  essential  to  obtaining  the 
order;  and  the  question  how  far  the  party  was  a  com- 
petent witness  must  be  raised,  when  the  deposition  was 
offered  to  be  read  in  evidence. 

Mr.  Peniberion,  in  reply.  • 


TA^  Master  of  the  Rolls.  Jam.  99. 

This  was  a  motion  made  by  the  Plaintiff  .to  discharge 
an  order  obtained  ex  parte  by  the  Defendant  to  examine 
a  co-defendant  as  a  witness  after  the  decree.  It  was 
contended,  in  support  of  the  motion,  that  though  an 
order  to  examine  a  co-defendant  as  a  witness  was  a  motion 
of  course  before  the  decree,  it  must  be  made  upon  notice 
after  the  decree ;  and  a  passage  from  Mr.  Seton^s  book  on 
Deereesj  and  several  cases  were  cited  in  suppcnt  of  that 

pro- 

(a)  VoLii.  p.  154.  and  now  re-         (b)  2V.^  B,  401. 
portad  in  5  Mylne  f  Keen,  S69.  (c)  1  Cox.  413. 

B  2 
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1856.  proposition.  On  the  other  hand  it  was  argued,  diat  in 
none  of  the  cases  cited  had  there  been  any  deciftion 
upon  the  point,  and  that  the  point  had  been  expressly 
determined  in  a  late  case  of  Van  ▼.  Corpe  before  Sir 
John  Leach. 

The  cases,  cited  in  support  of  the  motion,  were 
Simmons  v.  Gutteridge^  which  does  not  distinctly  involve 
the  point  in  question ;  Purcell  y.  M^Namara^  where  the 
Defendant  sought  to  be  examined  as  a  witness  after  the 
decree  had  been  previously  examined,  and,  conse- 
quently, could  not  be  again  examined,  except  upon  a 
special  motion ;  and  Franklyn  v.  Colquhoun^  an  appli- 
cation similar  to  the  present,  which  was  refused  by  Lord 
Eldon  on  the  ground  that  the  Plaintiff  had  acquiesced 
for  two  years  in  the  order  obtained  ex  parte  by  the  De- 
fendant, though  he  takes  occasion  to  observe  that  he  had 
always  thought  this  was  not  a  motion  of  course  after  a 
decree.  Hurd  v.  Partington^  a  case  before  Lord  Lynd" 
hursif  reported  by  Mr.  Yotrnge^  was  also  cited.  In  Van 
v.  Corpe^  with  a  note  of  which  case  I  have  been  furnished, 
it  appears  that  Franklyn  v.  Colquhoun  was  cited  in  the 
argument  before  Sir  |7b^n  Leach,  and  the  dictum  of  Lord 
Eldon  in  that  case,  no  doubt,  induced  him  to  hesitnte  in 
his  decision,  and  to  make  a  full  inquiry  before  he  de- 
termined the  point.  He  applied  to  the  registrars,  to 
the  most  experienced  clerks  in  court,  and  to  his  own 
ifecreCaries ;  and  I  have  been  furnished  with  the  cer- 
tificates produced  on  that  occasion. 

Hia  Lordship  proceeded  to  read  the  several  certifi- 
cates, (a) 

Upon 

(a)  The  certificates  were  as  beg  to  state  that  liberty  for  one 

follows :  —  Defendant  to  examine  a  ci>de« 

In  obedience  to  the  Master  of  fendant,  after  a  decree,  as  a  wit- 

.  the  Rolfs'  reqaesty  the  registrars  ncss  for  faim  before  tbe  Blaster 
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Upon  this  evidence  I  consider  it  as  the  settled  practice 
oftiie  Court  that  an  order  of  this  kind  may  be  obtained 
ex  parte  as  well  after  as  before  decree. 

Another 


1886. 


hat  always  been  treated  at  a 
motion  of  course  without  no- 
tice»  upon  the  allegation  that  he 
is  in  no  wpj  concerned  in  point 
of  interest  in  the  matter  to  which 
lie  b  to  be  examined^  and  saving 
all  just  exceptions.  The  regis- 
trars are  the  more  confirmed  in 
this  opinion,  inasmuch  as  pre- 
cedents have  been  found  as  far 
back  as  1796,  and  the  only  case 
in  which  such  an  order  has  been 
discharged  is  that  of  Meuefiger 


V.  Fotmg,  11th  of  April  1811, 
which  omitted  to  state  that  the! 
co-defendant  was  not  concerned 
in  point  of  interest,  and  on  that 
ground  only  was  dischaiged  by 
Lord  EldoH, 
Regutrar's  Office,  May  9, 1854. 

F.  n.  BxDWKtL. 

J.  C.  Fav. 

£.  O.  COLVILU. 
J.  COLLIS. 

R.  O.  Walker. 

H.  £.  BlCKNILL« 


We,  the  tinJersigned  sworn 
clerks  of  the  Court  oF  Chancery, 
respectfully  eertify  that,  accord- 
ing to  the  practice  of  this  Court, 
an  order  for  one  Defendant  to 
examine  a  co-defendant,  having 
no  interest  in  the  matters  to 
which  he  b  to  be  examined  as  a 
witness  before  the  Master,  is  an 
order  of  course,  saving  all  just 


exceptions  as  well  after  as  before 
decree  in  the  cause. 

Oswald  Milne. 

Joseph  Edwaeo  Kensit. 

Geoeob  Papps. 

John  Powkall. 

GsoaaB  Jackson« 

John  Baikes. 

Richard  Mills. 

Sampson  Sandys. 

Jaubs  Thomas  HoaNt« 

John  Wainxwrigbt. 


We  humbly  certify  that  it  has 
been  the  constant  practice  of 
thu  office  to  make  orders  of 
course  on  petitions  presented  by 
one  Defendant  for  liberty  to 
examine  a  co-defendant  upon 
interrogatories  before  the  Mas- 
ter after  decree,  and  we  are  not 
aware  of  any  stich  orders  having 
been  impeached  for  irregularity. 
Thb  practice  is  laid  down  in 

B 


Mr.  DeofM^i  Mammerifi,  B^ok, 
which  was  presented  to  the 
secretary's  office  by  the  late  lord 
Alvan/ey  for  the  purpose  of  re- 
ference in  any  maitefs  of  diffi- 
culty. It  has  frequently  been 
referred  to  as  a  work  of  con* 
siderable  authority  by  Lord  EU 
don,  and  by  many  Masters  of 
the  Rolls,  on  points  of  practice. 
The  following  is  an  extract  from 
3  this 
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]996»  Another  point  was  raised  as  to  the  allegation^  upon 

which  the  order  is  founded^  that  the  Defendant  proposed 
to  be  examined  is  not  interested.  I  find  that  the  usual 
course  is  to  allege  generally  that  the  Defendant  is  not  in- 
terested^ and  in  some  cases  that  he  has  no  interest  in  the 
matters  to  which  it  is  proposed  to  examine  hiroi  that 
the  Court  gives  credit  to  the  party  who  applies  for  the 
order,  and  that  the  objection,  if  any,  must  be  taken  when 
the  deposition  of  the  witness  is  offered  in  evidence.  In 
Murray  v.  Shadwell  Lord  Eldon  came  to  the  conclusion 
that  a  Defendant  might  be  examined,  if  not  interested 
in  the  matters  to  which  it  was  proposed  to  examine  him, 
whether  the  allegation  on  which  the  order  was  founded 
were  general  or  limited  to  those  matters ;  and  that  the 
question,  whether  the  party  was  interested  or  not,  was 
to  be  determined  when  the  objection  was  taken  to  the 
deposition  of  the  witness. 

Considering  the  dictftm  of  Lord  Eldon  in  Franilyn  v. 
Colquhoutiy  I  should  have  felt  some  difficulty  as  to  the 
costs  in  this  case,  had  it  not  been  for  the  decision  of 
the  late  Master  of  the  Rolls  in  Fan  v.  Corpe.  But,  as 
that  precedent  establishes  the  practice  of  the  Court,  the 
motion  must  he  refused  with  costs. 


this  book  00  tUe  point  in  ques-  exceptions,  hereof,  &c.    So  in 

tion: —  Harding  ▼.    Giison^  26th  May 

**  After  hearing,  either  party  1744;  'Ashton  v.  Dawton^  l6th 

prayi  for  liberty  to  examine   a  June  1744." 

D^endant  before  the  Master  as  Had    any   alteration    taken 

a  witneM,  saving  just  exceptions,  place  in  the  practice  as  above 

as  in  Wright  t.  JIfaaiwon,  4  June  stated,  it  would  have  been  no- 

1VS9.    PetldoB   of  Defendant  deed  in  Mr.  H^nt^'s  book.' 

M^tumn  that  Defendant  Mae  9th  Mn^  18S4. 

Culioch  may  be  examined  upon  Thomas  Leach. 

interrogatories  before  the  Master  Jamsb  A.  Musea  r. 

as  a  witness  for  and  on  behalf  of  Secretaries  to 'the  Master  c£ 

the  petitioner  in  this  cause.  An-  the  Rolls, 
swer,  —  Be  it  so,  saving  all  just 
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iSS6. 


SIMONS  V.  HORWOOD. 


i^S7. 


'THOMAS   RUSSELL,    by  his  will,  gave  and  be-  Atettator 

queathed  to  his  cousin,  Edward  Horwood,  the  sum  S^iTtruSc^ 
of  llyOOO/.  in  the  4  per  cent  bank  annuities  in  trust  intrut^to 
to  be  by  him  equally  divided  among  the  eleven  children  ^j^^  benefit  of 
of  his  first  cousins,  John,  William,  and  Richard  Hot-  E,  5.,  in- 
woodf  except  Sarah,  the  wife  of  John  Simons,  and  Eliza^  the  control  of 
beth,  the  wife  of  Charles  Harland,  whose  shares  the  said  ^  3  yJ^J^ 
Edward  Horwood  should  invest  for  their  benefit  inde-  the  hutbsnd 
pendent  of  the  control  of  their  respective  husbands;  j^n^'tbe 
and  the  testator  appointed  Edward  Horwood  and  Hugh  trustee,  to 

Morgan  executors  of  his  will.  dared  that 

the  wife  was 

The  will  was  proved  by  the  executors  shortly  after  entitled  to  the 

the  deadi  of  the  testator,  and  the  sun)  of  11,000/.  4  per  havJt!^'*JSie 

cent  bank  annuities  Vas  transferred  by  the  executons  transferred  to 

into  the  name  of  Norwood,  who  was  alone  named  as  the  hustMndbyber 

trustee  of  that  fund.     The  shares  had  been  paid  by  direction  or  in 

Horwood  to  all  the  legatees,  except  Sarah  Simons  and  ^as  held|  that 

EUzabeth  Harland.    The  bill  was  filed  by  John  Simons  the  wife  Vat 

*^  entitled  to  the 

and  Sarah  his  wife  against  Edward  Horwood  g  and  it  entire  disposal 

prayed  that  Sarah  Simons  might  be  declared  to  be  abso-  buuj/"Jhi 

lutely  entided  to  her  share  of  the  legacy,  and  that  the  same  husband  could 

might  be  transferred  or  paid  to  her,  or  to  the  PlaintiiF  "^^that^sS^' 

John  Simons  by  her  direction  or  in  her  right,  and  that  the  an<l  it  was  re- 

Pefendant  might  be  decreed  to  transfer  and  pay  the  Master  to 

same  accordingly;  or  otherwise  that  it  might  be  referred  app^ve  of  a 

tp  the  Master  to  approve  of  a  proper  settlement  of  the  whom  the 

same  for  the  benefit  of  the  Plaintiff  Sarah  Simons  for  ^^jf^'^j  ** 

her  separate  use,  but  so  as  to  give  her  an  absolute  upon  the  trust 

.power  of  disposition  over  the  same.  ^  ^j^  JJJj 

Mr.  to  approve  of 
a  deed  de- 
clariiig  that  trust. 
5  4 
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Ifr.  Girdlettone,  Jan.,  for  the  Plaintifis. 

A  gift  of  a  sum  of  money  to  trustees  in  trust  to  paj 
the  produce  to  ^  to  her  separate  use,  independent  of 
her  husband  without  any  limitation  as  to  the  duration  of 
A*s  interest  has  been  held  to  be  an  absolute  gift  of  the 
principal ;  Elton  v.  Shephard.  (a)  In  Irwin  v.  Farrer  (i), 
where  a  legacy  was  given  to  trustees  in  trust  to  invest  the 
same  and  pay  the  dividends  to  A.  for  life,  and  after  her 
decease  the  principal  according  to  her  appointment  by 
will  or  otherwise,  the  Court  held  that  the  legatee  had  an 
absolute  power  of  disposal  over  the  fund ;  and  that  the 
demand  by  the  bill  was  a  sufficient  indication  of  her 
Intention  to  take  the  whole  for  her  own  benefit,  and  a 
decree  was  made  accordingly.  So  wh^re  a  testator  be- 
queathed to  a  woman  a  fund  with  the  interest  thereon 
to  be  vested  in  trustees,  the  income  arising  therefrom 
to  be  for  her  separate  use,  the  Court  held  that  the  legatee 
took  an  absolute  interest  in  the  fund :  Adamson  v.  Anni^ 
iage.  (c) 

In  the  present  case  there  is  an  express  gift  of  the 

fimd  in  trust  to  divide  it  among  the  eleven  persons  of 

whom  the  Plaintiff  is  one,  and  the  Plaintiff's  share  is 

given  to  her  separate  use.     There  is  no  limitation  of  a 

life-interest,  nor  is  there  any  gift  over ;  and  if  the  Court 

were  to  direct  a  settlement,  that  settlement  must  give 

to  Mrs.  Simons  a  general  power  of  appointment,  which 

power  she  might  immediately  exercise  in  favour  of  her 

husband.    It  seems  clear,  therefore,  that  the  Phiintifl^ 

Mrs*  Simons^  is  entitled  to  a  declaration  that  she  is  ab- 

8c4utely  entitled  to  her  share  of  the  legacy,  and  to  have 

an  immediate  assignment  of  it  made  to  her  or  to  sudi 

person  as  she  shall  direct  by  the  trustee. 

Mr. 

(a)  1  Bra.  C,  C.  652.  (c)  19  Vet.  410.    8.  C.  Coop. 
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Mr.  Lomiy  fer  the  trustee^  sabmitted  that  tbe  dMree 
in  this  case  ought  to  refer  it  to  the  Master  to  approve 
of  a  proper  settlement,  having  regard  to  the  direction  of 
the  testator  in  the  will  as  to  this  particular  legacy.  The 
trustee  under  the  will  was  ready  to  act  as  the  Court 
should  direct. 

The  Master  of  the  Rolls. 

This  is  the  husband's  suit,  and  the  wife,  for  all  the 
purposes  of  this  suit,  must  be  taken  to  be  entirely  under 
the  influence  of  the  husband.  What  the  testator  has 
done»  and  all  that  he  has  done,  is  to  direct  that  Mrs. 
Simofi^s  share  of  the  legacy  should  be  invested  by  the 
trnstee  for  her  benefit,  independent  of  the  control  qf 
her  husband.  There  is  no  limitation  whatever  in  the 
will,  and  the  wife  is  entitled  to  have  the  entire  disposal  of 
this  fund,  but  in  a  manner  free  from  the  control  of 
the  husband.  The  husband,  therefore,  cannot  obtain 
it  in  this  suit.  Let  it  be  referred  to  the  Master  to 
approve  of  a  trustee  to  whom  the  fund  may  be  trans- 
ferred upon  the  trust  declared  in  the  will,  and  let  the 
Master  approve  of  a  short  deed  declaring  that  trust. 


TOMLINSON  17.  SWINNERTON.  Fa.  9.  is. 


^T^HIS  was  a  motion  to  expunge  or  over-rule  the  A  Defendant 
"**    demurrer,  or  to  take  the  demurrer  and  answer  of  demurrer  to 
the  Defendants  off'  the  file  for  irregularity.    The  De-  gji^^^j"",^ 
iendants  appeared  to  the  bill  on  the  I4tth  of  August  answer  to  the 
18SS,  and  on  the  1st  of  Odober  following  they  obtained  Jj^jf"^, 


upon  a  com- 
a  common  mon  dH&mu, 
but  must  sue 
ottfra  ^m  III  rfe*'sm>  far  that  pmp<i» 
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a  coimium  ^Mimus  retiumabk  without  cleby»  wMch, 
tppording  to  tb|B  practice  of  the  Cour^  was  on  the  fint 
day  of  the  foUowing  ididiadmas  term.  The  commis* 
siooers  took  in  fiict  a  demurrer  and  answer  from  the 
IMendants,  but  in  the  caption  they  stated  that  they 
had  taken  an  answer  only  without  taking  any  notice  of 
the  demurrer.  On  the  1 1th  oF  Nooember  foliowingi  the 
Defendants  filed  their  joint  and  several  demurrer  and 
answer  to  the  bill. 

In  support  of  the  motion,  it  was  said  that,  upon  an 
ordinary  dedimus,  the^commissioners  had  power  to  take 
and  return  nothing  but  an  answer  only,  and  that  a 
demurrer  and  answer  required  a  special  dedimus; 
Wyatfs  Practical  Register  {a\  HanHsofCs  Practice  {b\ 
Turner  and  Venahle^  Practice,  [c)  There  were  several 
cases  which,  though  they  did  not  apply  expressly  to  the 
point  in  question,  went  to  confirm  the  proposition  laid 
down  in  the  books  of  practice,  and  to  shew  that  the  pro- 
ceeding of  the  Defendants  was  irregular.  In  Taylor  v. 
Jlff7ii^  (£^)  the  defendant,  having  applied  for  and  ob- 
tained an  order  for  time  to  answer,  put  in  an  answer 
and  demurrer,  and  the  demurrer  was,  upon  motion, 
ordered  to'  be  expunged  or  over- ruled.  In  Mann  v. 
King{e\  the  defendant  having  had  an  order  for  a 
month's  time  to  plead,  answer,  or  demur,  not  demur* 
ring  alone,  and  a  subsequent  peremptory  order  for  three 
weeks'  time  to  answer,  filed  a  demurrer  and  answer. 
The  plaintiff  moved  that  the  demurrer  and  answer 
might  be  taken  off  the  file,  and  the  Lord  Chaneellor 
made  the  order.  Penn  v.  Lord  Baltimore  (g)\  and 
Kenrieky.  CUn/ton  (A),  were  also  authorities  to  shew  that 

after 

(a)  U^S^  ^  i^  (<0  10  ^''>  444. 

(b)  page  167.  Newland^t  edi-         \e)  18  Vet.  297. 
tion.  (g)  1  Dkk.  S73. 

. U}  y^lii*  P.^f S*  (AJ  S Bro.  C.  C.814. 


after  ^  order  for  tinie  to  ^8wer»  a  demurrer^  thpngb 
coapled  with  an  answer,  would  not  be  allowed.  The 
same  rule  applied  to  a  plea  which  pould  not  |>e  taken 
upon  a  general  commission  to  take  the  answer  only;  pw|>'^#'^* 
Lloyd  y.  Gunter.  (a)  The  ground  upon  which,  a  par^» 
who  bad  obtained  an  order  for  time  to  answer,  was  not 
allowed  to  demur,  was  that  by  obtaining  the  order  he 
)i^4  undertaken  to  the  Court  to  uiswer  only;  an<|  by 
parity  of  reason,  a  defendant  who  bad  sued  out  a  com- 
mon dedimuSf  which  was  aq  authority  to  the  commis*- 
aioners  to  take  an  answer  only,  ha4  undertaken  to  follow 
that  audiority,  ai|()  could  not  be  allowed  to  demur* 
The  ipisrepreseptation  ip  the  caption  of  the  comrois« 
sionersi  the  statei^ent  fnade  in  their  return  bein^  con- 
trary to  the  fact,  anc)  appearing  to  be  erroneous  by  the 
ipery  title  of  the  Defendants'  demurrer  and  answer,  was 
of  itself  a  sufficient  ground  for  the  present  appliquion. 

On  the  other  side  it  was  contended,  that,  whatever 

dida  might  be  found  in  some  of  the  books  of  pr^cttcey 

the  rule  which  actually  prevailed  was,  that  where  a 

parQr,  not  being  in  contempt,  ^nd  not  taking  any  order 

for  time,  proposed  to  demur  and  answer,  th^  course  was 

to  take  out  a  common  de^jimus.    The  Defendant,  before 

taking  out  the  dedimus  in  this  case,  had  applied  at  the 

Six  Clerks'  Office,  and  had  been  advised  that  the  con)« 

ipon  dedimuB  was  applicable  to  his  case.    The  cases  cited 

on  the  other  side  proved  nothing  inconsistent  with  this 

practice,  for  in  all  of  them  except  LUyd  v.  Gunto'^  the 

defendant  had  obtained  an  order  for  time,  and  in  iioj/rf 

T»  GufUer  the  defendant  was  in  contempt,  for  the  plea 

came  in  after  a  proclamation  returned.    As  to  the  form 

q£  the  caption,  a  demurrer  not  being  taken  upon  oath, 

the  commissioners  were  not  bound  to  take  any  notice  of 

it  in  their  return. 

Mr. 

(«)  1  K#ni;s75. 
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l£S&i  iir.  Kinderdey^  and  Mr.  G.  ItusseH  for  the  motion. 

ToMI4NtON 

.       ju  Mr.  TYnii^,  contrd* 

SwiKNUTOir. 


i^id.  15.  7X«  Mastek  ^tte  Rolls  (after  stating  the  facts). 

The  question  raised  upon  this  motion  is,  whether 
this  proceeding  is  regular.  I  have  looked  into  an  old 
book  of  practice,  BohurCs  Cursus  Cancdlaria^  where 
there  is  this  passage :  **  It  is  said  the  commissioners, 
upon  an  ordinary  dedimus  or  commission,  have  power 
to  return  nothing  but  an  answer  only;  but  if  a  plea  or 
demurrer  only  be  returned,  it  will  be  filed  a^if  it  came  in 
wiihout  commission,  but  at  the  defendant's  peril  of  pay- 
ing five  marks* costs."  (p.  106.)  This  passage  is  copieS 
into  Wyatfs  Practical  Begisterj  and  also  into  the  last 
edition  of  HarrisorCs  Practice,  In  Gilberfs  Forum  Ro^ 
manumi  a  book  of  considerable  authority,  it  is  said,  <*  If 
the  defendant  takes  out  a  commission  to  answer,  he 
cannot  return  a  plea  or  demurrer;  because  the  com- 
mission is  to  answer  or  contest  in  the  cause,  which  does 
not  give  the  commissioners  authority  to  receive  any  ex- 
ception in  relation  to  such  contest."  (p.  93.)  We  find 
also  in  a  very  modern  book.  Turner  and  Venables* 
Practice^  various  remarks  on  this  subject,  and  among 
others,  that  under  an  ordinary  dedimus  an  answer  only 
can  be  taken. 

Considering,  as  I  do,  that  the  caption  of  the  com« 
missioners  ought  to  be  correct,  and  that  what  is  ex* 
pressed  by  the  Defendants  to  have  been  taken  by  the 
commissioners  ought  to  be  in  conformity  with  the 
*  authority,  an  answer  to  one  part,  and  a  demurrer  to 
another  part  of  a  bill  under  an  authority  to  the  com- 
missioneiiB  to  take  an  aiuwer  only,  cannot  be  regular. 

At 
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At  the  same  time  I  have  not  been  able  to  find  any        18S6. 
decided  authority  on  the  point    In  all  the  cases  cited     -kl^^jT^, 
at  the  bar,  and  in  all  the  cases  I  have  been  able,  to        '  p,     " 
find,  there  was  either  an  order  for  time,  or  the  defend-   SwiHMfcaTOjr. 
ant  was  in  contempt,  circumstances  which  make  a  con- 
siderable difference ;  and,  upon  an  inquiry  which  I  have 
caused  to  be  made,  it  has  been  stated  to  me^  that  when 
the  ordinary  i/£r//iRf/5  issued,  and  the  commissionera^  re- 
turned that  they  took  an  answer,  the  proceeding  was 
r^ular,  though  they  took  in  fact  a  demurrer  to  one  part 
and  an  answer  to  the  remainder  of  the  bill.     The  reason 
stated  for  this  is,  that  the  commissioners  have  nothing  to 
do  with  the  demurrer;   a  reason  which  is  particularly 
unsatisfactory,  for  a  special  dedimus  does  give  them 
authority   to    take   a  demurrer    and    answer.      This 
praaice  is  one  which  appears  to  have  silently  crept  in^ 
and  which   the  commissioners  can  only  .support  by 
suppressing  all  notice  of  the  demurrer,  and  returning 
tliat  as  an  answer  to  the  whole  bill,  which  is,  in  fiict,  an 
answer  to  one  part  of  the  bill,  and  a  demurrer  to  the  ^ 
remainder. 

But  besides  this  proceeding,  which  I  consider  irre- 
gular, there  are  two  other  irregularities  which  have  not 
been  noticed  in  the  argument.  First,  the  title,  which 
stands  as  **  the  joint  and  several  demurrer  and  answer 
of  the  Defendants  to  the  bill  of  complaint,"  should  have 
been,  **  the  joint  and  several  demurrer  of  the  Defend- 
ants to  part  of  the  bill,  and  the  joint  and  several  answer 
of  the  Defendants  to  the  remainder;  "and,  secondly,  the 
demurrer  does  no^bear  the  signature  of  counsel.  Upon 
all  these  grounds  I  must  order  this  demurrer  and  answer 
to  be  taken  off  the  file,  but  without  costs,  considering 
that  the  Defendants  received  the  advice  upon  which  they 
acted  from  the  officers  of  the  Court 


.;  .•.  L        «^  • 


14  CASES  IN  CHANCERY. 

1836. 

Fek9.is.  RAYSON  V.  LEE& 


Where  a  A    MOTION  was  made,  on  the  part  of  the  Defend- 

tain^BD  order  ^^    *"^  *®  dismiss  the  bill  for  want  of  prosecution 

for  a  com-  under  the  seventeenth  of  the  New  Orders  of  1831.     On 

examine  wit-  ^^^  ^^d  of  April  18S4t  the  Defendant  was  served  by  the 

neiset,  and  l>laintiff  with  an  order  for  a  commission  to  examine  wit- 

lervet  it  on 

the  Defend-  nesses ;  a  rule  to  produce  witnesses  was  entered  on  the 

w'icnrabM-  ^''*  ^^  -***•?'»  *"^  *  "^'^  ^  P^^  publication  on  the  5th 

donmentof  of  June;  after  which  time  it  was  admitted  that  it  was 

^11  „^(  ^i^Ij.  understood  on  both  sides  that  the  commission  to  examine 

draw  the  case  witnesses  was  to  be  abandoned,  and,  by  an  arrangement 

ration  of  the  between  the  parties,  the  Plaintiff  obtained,  on  the  9th  of 

leventeenth  June^  an  order  to  enlarge  publication  till  the  foUowing 

183K  Michaelmas  term,  since  which  time  no  step  had  been 
taken. 


Mr.  fValker,  in  support  of  the  motion. 

Mr.  FtalheTf  contra^  contended  that  the  seventeenth 
order  did  not  apply  4o  cases  in  which  the  plaindffdid 
not  require  a  commission  to  examine  witnesses,  and  this 
was  a  case  of  that  description,  for  though  the  order  for 
a  commission  had  originally  been  obtained,  it  was  after- 
wards abandoned,  and  the  Defendants  knew  that  the 
Plaintiff  did  not  require  it.  The  case  of  Williams  v. 
Jofuraxijf  (a)*sbewed  that  the  seventeenth  order  did  not 
af^ly,  except  in  a  case  where  the  plailitiff  wanted  a  com- 
mission, and  that  in  such  a  case  as  the  present,  the  old 
practice  as  stated  in  a  late  Anonymous  case  before  the 
Vic^Chancellor  (&)  remained  unaltered.     In  a  late  case 

the 
(a)  6  Sim.  77.  (5)  5  5«m.497. 
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the  Vice-Cbancellor  had  held  that  it  was  competent  to  a 
plaintiff  to  abandon  a  commission  to  examine  witnesses 
at  any  time,  and  such  abandonment,  even  if  made  at  the 
bar,  would  take  the  case  out  of  the  seventeentli  order. 

Mr.  Walker,  in  reply,  said  that  Williams  v.  Janetaoay  . 
bad  no  application,  as,  in  that  case,  there  was  no  com- 
mission fo  examine  witnesses ;  but  in  Ae  present  case 
the  Plaintifi^  by  obtaining  an  order  for  a  commission^ 
and  serving  it  on  the  Defendant,  had  brooght  hirikself 
within  the  seventeenth  order;  and  no  subsequent  aban- 
donment of  the  commission  would  take  the  csise  otit  of 
that  order. 


1836. 


Ratiom 

V. 

Lnt. 


The  Master  of  the  Rolls. 

The  question  is,  whether  this  case  falls  within  the 
provisions  of  the  seventeenth  New  Order ;  and  it  is  said, 
on  the  part  of  the  Plaintiff,  that  the  case  does  not  fall 
within  that  order,  because  the  Plaintiff  did  not  want 
a  commission  to  examine  witnesses.  It  is  unnecessary  to 
alter  into  the  question  which  htts  beetf  raised,  whetheiT 
the  seventeenth  order  appUes  to  atty  ca^  other  than 
that  in  which  a  party  requires  a  commission  to  ex- 
amine witnesses,  because  it  is  clear,  in  this  case,  that 
the  Plaintiff,  by  obtaining  an  order  for  a  oommissioAf 
and  serving,  it  on*  lihe  Defendant,  did  require  a  com- 
mission to  examine  witnesses.  It  appears,  however, 
from  certain  correspondence  which,  though  not  strictly 
in  evidence^  is  not  disputed^  that  some  tiAie  previously 
to'  the  5th  of  Junc^  when,  by  an  arrangement  between 
the  parties,  the  Plaintiff  obtained  an  order  to  eoiargd 
publication  until  the  following  Michadmas  term,  there 
was  an  understanding  on  both  sides  that  the  Plaintiff 
had  abandoned  the  order  for  a  oommission^*  and  that 
no  commission  was  to  issue. 

The 
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The  question  is,  whether  by  sach  abandoament  of  the 
order  for  a  oommission  to  examine  witnesKs,  a  caie 
which  has  onoe  come  within  the  seventeenth  order,  can 
be  withdrawn  from  its  operation.  It  has  been  stated  at 
the  bar  that  the  Vice-Chancellor  has  decided  that  a 
party  may  abandon  an  order  for  a  commisaon  to  exa- 
mine witnesses  at  any  time;  and  that,  upon  a  mere 
declaration  at  the  bar  by  a  Plaintiff,  who  had  obtained 
an  order  for  a  commission,  that  he  no  longer  wanted 
it,  a  case  was  held  to  be  taken  out  of  the  seventeenth 
order.  Such  a  rule  of  practice,  if  the  dket  of  the  Vice- 
Chancellor's  decision  were  accurately  stated,  would  seem 
very  questionable;  and,  upon  inquiry,  I  can  find  no 
instance  of  any  similar  proceeding  in  this  Court.  I  am 
clearly  of  opinion,  therefore,  that  this  case  (alls  within 
the  seventeenth  order. 


iW.  IS,  17.  BETWEEN 

ss. 

THOMAS  WILLIAM  MELLER,  JAMES  HUNT, 
THOMAS  HARDY,  SAMUEL  PALMER,  AND 
THOMAS  ENGLAND  -  Plaintiffs. 

AND 

WILLIAM  WOODS,  CHRISTOPHER  GA- 
BRIEL, AND  THOMAS  GARNER  GABRIEL 

Defendants. 

Where  a  de-     rpHE  bill  was  filed  by  maiam  MeUer  and  the  other 

f^usewis  Plaintifis   above-named  against   William    fVoodSf 

made  to  u>.      Christopher  Gabriel^  and  TItomas  Gamer  Gabriel^  and 

and  from  the  It 

nature  of  the 

tnmaction  no  interest  was  to  be  paid  on  the  principal  sum  secured,  the  equitable 
nortgaaor,  on  a  bill  fiM  bj  the  equitable  mortgagee  to  ha?e  the  lease  sold,  is 
aatttba  to  tha  usual  time  to  redeem. 
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itp!n^4hiit  the  Plaiotiffi  might  be  dadorad  to  hme  18S6. 
an.  aqii^tat^e  .mortgage  or  lien  upon  the  leasehold  pre* 
mi«es  therein  mentipned,  and  that  the  same  premises 
m^ht  be  sold,  and  what  was  due  to  the  PlaintiffiB  paid 
out  of  the  proceeds  of  the  sale^  or  that  a  good  and  valid 
legal  mortgage  of  the  said  leasehold  premises  might  be 
executed  to  the  Plaindfis.  The  bill  also  prayed  for  a 
reoeiver. 

The  Plaintiffi,  Thomas  WiUiamMtUer  and  James Hmtf 
wfire  commissioners  of  assessed  taxes,  acting  for  the  third 
division  o(  East  Bru^tan^  and  William  Thomas  Woods  was. 
a  collector  of  assessed  taxes  for  the  second  division 
of  the  liberty  of  Lambeth  Dean^  duly  appointed  for  the 
year  endipg  the  5th  oi  April  1832,  and  also  a  collector  of 
laod-tax,  and  duties  on  pensions,  offices,  and  personal 
estates,  for  the  year  ending  the  25th  oi  Match  1832. 

By  a  bond  dated  the  10th  of  Ockber  1831,  WiUiam 
Thomas  WoodSj  the  Defendant  William  Woods^  WiUiam 
Songster^  and  Harriet  Butler^  became  jointly  and  seve- 
rally bound  to  the  Plaintifis,  Thomas  WiUiam  Meller  and 
James  Hunt^  two  of  the  commissioners,  in  the  sum  of 
5300^,  the  bond  being  conditioned  to  be  void  on  payment, 
by  the  obligors  or  their  or  either  of  their  heirs,  executors, 
or  administrators,  of  all  such  sums  as  WiUiam  Thomas 
Woods  should,  as  such  collector  of  taxes,  receive. 

By  another  bond  of  the  same  date  WiUiam  Thomas 
Woods,  the  Defendant  WiUiam  Woods,  and  WOUam 
Sangster,  became  jointly  and  severally  bound  to  the  same 
Plaintifi^  in  the  sum  of  63/.,  the  bond  being  conditioned 
to  be  void  on  payment  by  the  obligors,  their  or  either 
of  their  heirs,  executors,  or  administrators*  of  such  sums 
as  WiUiam  Thomas  Woods  should,  as  such  collector  of 
Und-tax  and  duties  on  pensions,  &c.  receive. 

Vol.  I.  C  WiUiam 
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isaa  WiBtam  Tkomas  Woods  was  agsin  duly  sppointed 

eolleetor  fiir  the  same  divisioD  of  assessed  taxes,  for  the 
jeor  ending  the  5tb  of  April  18S5,  and  of  land-tnc 
far  the  year  eodiog  the  25tk  of  March  1839;  and  by 
two  bonds  respectivdy  bearing  date  the  18th  of  Oc- 
ieier  I8S2,  Wittiam  Thomas  Woodsj  the  Defendant 
Wittiam  WoodSt  Harriet  Butler^  and  Richard  Harfwrd 
became  jointly  and  severally  bound  to  the  PlaintiflEs^ 
Thonuu  WilUam  Meller  and  Thomas  Hanfyf  in  the  sums 
of  48i7A  and  65^  respectively,  the  conditions  of  the 
tends  being  similar  to  those  of  the  bonds  of  the  pre- 
ceding year. 

In  March  18SS  William  Tkomas  Woods  became  a  de- 
faulter ;  and,  after  the  remedies  given  by  the  act  to  the 
commissioners  had  been  enforced  against  his  lands  and 
goods,  there  remained  due  to  the  commissioners  in 
respect  of  such  default  the  sum  of  1800/. 

The  Plaintifl&  made  application  for  payment  of  that 
sum  to  the  Defendant,  William  Woods,  one  of  the  co- 
obKgors,  and  the  father  of  the  defaulter,  and  WiUiam 
Woods,  being  unable  to  satisfy  the  demand,  deposited 
with  the  clerk  of  the  commissioners,  as  a  security  for 
the  payment  of  the  1800/.,  a  lease  for  ninety-nine  years 
of  certain  premises  at  Balham  Hill,  and  thereupon  signed 
the  following  memorandum,  dated  the  13th  of  &/>/^m- 
6<r  1838  :  —  "  I  WiUiam  Woods,  of  Brixton,  Surrey,  do 
hereby  acknowledge  that  the  lease  of  certain  property  at 
Balham,  held  under  Mr.  Imcos,  deposited  by  me  with 
the  commissioners  of  land  and  assessed  taxes  for  the 
third  division  of  East  Brixton,  is  as  a  security  for  the 
sum  of  1800/.,  or  such  further  sum  of  money  as  may  be 
due  firom  my  son,  William  Thomas  Woods,  as  one  of  the 
collectors  of  the  said  taxes  for  the  second  division  of 
Lambeth  Dean  for  the  years  1831  and  1832,  for  whom 
I  am  one  of  the  sureties." 

The 
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The  Defendant^  W.  Woois^  at  die  same  time,  by  way        1856. 
of  farther  secority,  executed  to  the  PlaintiflB,  TUmms 
WaUam  Mdler  and  TkcmoB  England^  &  warrant  ofafr- 
tem^  to  confeaa  judgment  for  the  woxm  of  ISOOJ*,  vpon 
which  warrant  of  attorney  judgment  waa  entered  ap. 

On  the  21st  oS  March  18S4»  the  Defendant  W.  Woods 
rused  the  sum  of  1000/.  by  a  mortgage  of  the  leasehold 
premises  to  the  Defendants,  Ckrisiopher  Oahiei  and 
Tlkmuts  Gamer  Gabriel^  subject  to  the  lieto  of  the  oonw 
miasioiiers;  and  that  sum  of  lOOOl.,  after  payment  of 
costs  and  expenses,  was  applied  by  the  Defendant  Woodi 
in  part  satisfaction  of  the  debt  due  from  him  to  the 
commisdoners. 

The  Defendant  Woods  admitted  by  bis  answer,  that 
the  sum  of  875<.  remained  doe  to  the  Flaiiitifis  in  re« 
spect  of  the  monies  which  had  come  to  (ha  htmd$  of 
Thomas  William  Woods  as  collector  of  assessed  taxes 
and  land  taot;  and  the  other  Defendants  by  their  answer 
slated,  that  they  believed  a  considerable  sum  was  still 
dae  and  owing  from  the  Defendant  Woods  to  the  Plains 
tiffii  in  respect  of  such  monies. 

It  was  agreed  and  understood  between  the  PlaintiA 
and  the  Defendant  Woods^  on  the  deposit  of  the  lease, 
that  no  interest  was  to  be  paid  on  the  principal  sum  so 
secured,  and  the  question  was  whether,  under  such  cir* 
cumstances,  the  Plaintifls  were  or  were  not  entitled  to 
an  immediate  sale  of  the  leasehold  premises. 

Mr.  PalmeTf  for  the  Plaintifls. 

In  Pain  v.  Smith  (a),  it  was  decided  that  an  equitable 
mortgi^ee  was  entitled  to  a  sale  of  the  estate  of  which 

the 

(a)  2  Afyine  ^  Keen,  417. 
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liSO.  the  deeds  were  depostted.  Whether  any  time  was  to  be 
l^lowed  to  the  equitable  mortgagor  for  the  redemption 
of  the  deposited  deeds  was  not  determined  in  tliat  case; 
but  that  quesdon  was  afterwards  discussed  in  Parker  v. 
Housefield{a\  and  it  was  there  undoubtedly  decided  that 
in  ordinary  cases  an  equitable  mortgagor  was  entitled  to 
six  months'  time  to  redeem,  as  in  the  case  of  a  legal 
moi^ge.  But  the  present  is  not  an  ordinary  case 
of  equitable  mortgage.  The  Defendant  Woods  has 
already  delayed  the  payment  of  the  debt  due  from  him 
in  consequence  of  the  default  of  the  collector  for  three 
years;  the  tax-office  is  now  pressing  the  commissioners 
for  the  moneyt  and,  under  such  circumstances,  it  would 
be  in  the  nature  of  a  public  inconvenience,  as  well  as 
against  the  justice  of  the  casct  to  allow  the  Defendant  six 
months'  further  delay.  There  is  another  peculiarity  in 
this  case  which  distinguishes  it  from  an  ordinary  equit- 
able mortgage,  and  takes  it  out  of  the  rule  laid  down 
m. Parker  v.  Housffield*  As  the  government  does  not 
charge  the  commissioners  with  interest,  the  commis- 
sioners do  not  charge  the  sureties  with  interest  From 
the  nature  of  the  transaction,  therefore,  the  Plaintiffii 
will  not  receive  the  ordinary  compensation  for  delay. 
Upon  these  grounds,  it  is  submitted,  the  Plaintiffs  are 
entitled  to  an  unmediate  sale. 

Mr.  Teed^  eontrd. 

Parker  v.  Housefield  has  established  the  rule  that  an 
equitable  mortgagor  stands  exactly  in  the  same  situation 
as  a  legal  mortgagor  with  respect  to  his  right  to  six 
months'  time  to  redeem.  The  present  case  is  not  dis- 
tinguishable from  the  ordinary  case  of  an  equitable  mort- 
gage by  the  deposit  of  deeds;  nor  can  the  public  nature 
of  the  duties  which  the  commissioners  have  to  discharge, 
or  the  supposed  public  inconvenience  that  may  result 

from 
(a)  2  Mylne  4*  Keen,  419. 
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from  the  delay,  make  the  least  difference  in  the  trans*  tSS6. 
action.  But  it  is  said  that  the  non-payment  of  interest 
distinguishes  this  from  the  ordinary  case  of  an  equitable 
mortgage,  and  that  the  payment  of  interest  is  considered 
by  the  Court  as  a  compensation  for  the  usual  time 
allowed  to  redeem.  There  is  no  authority  for  that 
proposition,  nor  is  the  time  to  redeem  allowed  upon  the 
principle  that  the  delay  is  compensated  by  the  payment 
of  interest.  The  principle  upon  which  the  time  to  re- 
deem is  allowed  is,  that  the  mortgagee,  whether  legal  or 
equitable,  may  not  take  an  unfair  advantage  of  the  iix>rth 
gagor  by  forcing  on  an  immediate  sale,  and  excluding 
the  owner  of  the  equity  of  redemption,  or  the  depositor 
of  the  deeds  from  an  opportunity  of  regaining  possession 
of  his  property  or  his  deeds,  or  at  any  rate  of  providing 
for  the  sale  of  his  property  upon  the  most  advantageous 
terms. 

Mr.  Palmer,  in  reply. 


7^  Master  of  Ike  Rolls.  Feb.  99. 

The  Plaintiffs  in  this  case  are  commissioners  of  as- 
sessed taxes,  and  the  bill  prays  for  the  sale  of  a  lease 
which  was  deposited  by  way  of  equitable  mortgage 
by  the  Defendant  WiUiam  Woods,  as  a  security  for 
the  sum  of  1800/.,  in  which  sum  that  Defendant  was 
bound  to  the  Plaintiffs  as  surety  for  his  son,  a  collector 
of  taxes^  who  made  default  to  that  aitiount^  The 
Defendant  WiUiam  Woods,  being  called  upon  for  pay- 
ment by  the  commissioners,  prevailed  upon  them  to 
give  him  time,  and,  by  way  of  inducing  them  to  do  so, 
deposited  with  them  the  lease  id  question,  and  at  the 
same  time  signed  a  memorandum  stating  the  purpose  for 
which  the  deposit  was  made.  Front  the  nature  of  thd 
transaction,  it  is  admitted  on  both  sides  that  the  principal 

C  3  sum 
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16S6.  sum  secured  was  not  to  bear  interest  The  Defendant 
Woods  subsequently  paid,  in  part  satisfaction  of  the  debt, 
the  sum  of  1000/.,  which  he  raised  by  a  nxHtgage  of  the 
leasehold  premises,  subject  to  the  lien  isS  the  comflMs- 
sioners,  to  the  Defendants  Christopher  Gabriel  and 
Thomas  Gamer  Gabriek  There  remained  the  sum  of 
8752Lf  which  is  admitted  by  the  answer  of  Woods  to  be 
due  from  him  to  the  commissioners ;  and,  that  aum  not 
having  been  paid,  the  present  bill  was  filed  to  obtain 
the  benefit  of  the  equitable  mortgage.  The  other 
Defendants  are  not  bound  by  the  admission  of  WoodSf 
but  they  admit  that  a  considerable  sum  is  due  firom 
Woods  to  the  Plaintiffis.  Under  these  circumstances 
they  insist,  as  they  have  a  right  to  do,  that  an  account 
should  be  taken  s  and  further,  that  an  equitable  mert* 
gagee  cannot  be  in  a  better  situation  than  a  legal  mort* 
gagee,  and,  as  against  a  legal  mortgagee,  the  rule  of 
the  Court  is,  that  the  mortgagpr  is  entitled  to  six 
months'  notice  to  redeem. 

The  Plaintiffs,  partly  upon  the  ground  of  the  public 
inconvenience  which,  it  was  said,  was  likely  to  arise  from 
delay;  and  partly  upon  the  ground  that,  as  the  principal 
debt  does  not  carry  interest,  there  is  no  compensation, 
as  in  ordinary  cases,  for  delay,  claim  a  right  to  an  order 
for  an  immediate  sale  of  the  esUite.  At  the  hearing,  I 
intimated  that  the  Court  could  not  attend  to  any  ar« 
gument  founded  solely  upon  the  inconvenience  that 
might  arise  from  delay ;  but,  as  the  particular  case 
appeared  to  be  one  of  some  hardship  to  the  Plainti£Bst 
who  had  no  compensation,  by  way  of  interest,  for  the  time 
which  the  rule  of  the  Court  allows  to  mortgagors,  I 
wiabed  to  ascertain  whether  any  authority  could  be 
found  upon  which  this  case  could  be  excepted  firom 
the  rule  which  has  been  laid  down  by  the  present 
Lord  Chancellor  in  Parker  v.  Hous^ld.     In  many 

cases 
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cases  tbe  Court  considers  the  payment  of  interest  as 
a  compensatioQ  for  delay,  and  if  I  had  found  any 
anthority  for  the  application  of  that  principle  to  the 
present  case,  I  should  have  been  inclined  to  accede  to 
the  prayer  for  an  immediate  sale-  But  I  have  not  been 
able  to  find  any  case  which  would  justify  the  Court  in 
departing  from  the  rule,  which  must  be  considered  as 
establidied,  as  to  the  time  allowed  for  redeeming  mort* 
gages  whether  legal  or  equitable.  I  have  thought  it  right 
to  consult  the  Lord  Chancellor  on  this  subject,  who 
concurs  with  me  in  the  conclusion  to  which  I  have 
come.  I  must,  therefore,  in  this  case,  order  au  account 
to  be  taken  of  what  is  due  to  the  Plaintiffi  from  the 
Defendant  Woods  /  that  six  months'  time  be  allowed  to 
the  Defendant;  and  that,  in  default  of  payment  in  that 
ixmBf  the  estate  be  sold.  The  Flaintiffi  are  entitled  to 
a  receiver  according  to  the  prayer  of  their  bilL 
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BETWEEN 

Jim.  ST.  WILLIAM  EVANS,  JOHN  EVANS,  AND  THO- 
MAS ^INNEMORE  EVANS  on  the  part  of  them- 
selves and  all  other  members  or  partners  of  the  French 
Brandy  Distillery  Company,  except  the  Defendants, 

Plaintifis. 

,   AND 

HENRY  STOKES,  RICHARD  CUERTON  the 
elder,  JOHN  GORE,  CHARLES  SMITH  (out  of 
the  jurisdiction)  JOHN  BAILEY,  WILLIAM 
THOMPSON,  JOHN  THOMAS  BETTS, 
RICHARD  CUERTON  the  younger,  and  RICH- 
ARD TAYLOR,  -  >.  Defendants. 


In  ■  suit  f<w      TN  November   1828,  the    French   Brandy  DistiUery 


J?^^".  years,  was  dissolved  in  pursuance  of  the  resolutions 
stock  com*-  adopted  by  a  majority  of  1;he  shareholders  at  a  special 
SdVoundup  8«neral  meeting  of  the  proprietors,  held  on  the  27th 
under  a  decree  of  the  previous  month  of  October^  and  the  partnership 
and  praying'  P*^"^*^*»  plant,  implements,  and  fixtures  were  sold 
for  accounts  of  upon  certain  conditions  to  the  Defendant  Jokn  Thomas 
ihip  transact  BeiiSf  who  had  projected  the  company,  and  who  Con- 
dons, and  that  linued,  after  its  dissolution,  to  carry  on  the  business 
a  sale  of  the  ^ 
partnership  under  the  firm  o(  Beits  and  Co.    The  Plaintiffs  were 

the^rectow  shareholders,  and  the  Defendants,  with  the  exception 

might  be  de-  otjokn  Thomas  Beits  and  Richard  Cuerion  the  younger, 

lent  anJhroid^  ^^^^  directors  of  the  company  at  the  time  of  its  disso- 

all  the  mem-  lution.   The  bill  alleged  that  the  dissolution-  had  been 

company,  fraudulently  procured  by  the  Defendants,  Beits,  Stokes, 

however  nu-  gnj  Cuerion  the  elder,  and  that  the  majority  of  the  mem- 

Hierout,  must  i 

be  parties  to  bers 
the  suit. 
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bers  of  the  company  had  been  induced  to  consent  td  ISM. 
such  dissolution  by  false  representations  as  to  the  un- 
profitable state  of  the  concern;  and  it  prayed  that 
the  affidts  of  the  partnership  or  company  might  be 
wound  up  and  settled  by  and  under  the  decree  and 
direction  of  the  Court;  that  accounts  might  be  taken 
of  the  partnership  property  received  by  the  I^fendants 
the  directors ;  that  the  sale  of  the  business  and  premisesi 
plant  and  effects  to  the  Defendant  Betis  might  be  declared 
to  be  fraudulent  and  void,  as  against  the  Piaintiffi  and 
the  other  members  of  the  company^  and  that  the  same 
might  be  set  aside;  that  the  said  premisesi  plant,  and 
effects  might  be  resold  under  the  direction  of  the  Court, 
or  that  the  Defendants,  John  Thomas  BeitSf  Henry  Siokes^ 
Richard  Cuerton  the  elder,  and  Richard  Cueri&n  the 
younger  might  be  charged  in  account  with  the  full 
value  thereof  at  the  time  of  the  dissolution  of  the 
company,  and  that  the  Defendant  John  Thomas  Betis 
might  be  decreed  to  pay  iK^hat  was  due  from  him  to 
the  company ;  that  an  account  might  be  taken  of 
the  profits  made  by  the  last*named  Defendants  in  the 
business  since  the  dissolution  of  the  company,  and  that 
they  might  be  charged  in  account  with  the  amount  of 
such  profits ;  that  all  the  Defendants  might  be  charged 
with  the  profits  made  by  them  respectively  from  the 
sales  of  shares  in  the  company,  and  tliat  a  sum  of 
3300/.  paid  by  them  to  one  VeUer^  in  discharge  of 
his  claims  against  the  company,  might  be  disallowed  to 
them. 

The  Defendants,  charged  with  having  concerted  the 
dissolution,  denied  the  fraud  alleged  by  the  biH,  and  ]»- 
sbted  that  the  dissolution  had  been  bon&JUe  recom* 
mended  a»  the  best  proceeding  that  could  be  adopted 
ibr  the  interest  of  the  shareholders  under  the  existing 
circumstances  of  the  concern,  and  that  the  terms  of  the 

agreement 
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agreement  by  which  the  partnenhip  property  had  been 
sold  to  the  Defendant  BetU  were  fair  and  equitable. 

The  pleadings  having  been  opened^  a  prdiminaiy 
objection  for  want  of  parties  was  taken  to  the  suit. 

Mr.  Ptmberton  and  Mr.  PuroU^  for  the  Defendants, 
CuerUm  the  elder,  Cuerton  the  younger,  and  Gore^  in 
support  of  the  preliminary  objection. 

The  Plaintiffs  seek  by  their  Ull  to  have  the  aflSurs 
of  a  partnership  or  company,  which  is  now  dissolved, 
mod  ID  which  they  claim  to  be  interested,  wound  up  and 
settled  under  a  decree  of  the  Court,  in  the  absence  of 
aU  the  other  persons  interested  in  the  partnership,  ex- 
cept the  Defendants.    In  the  first  place,  the  Plaintiffi 
have  no .  interest  whatever  in  the  partnership,  for  two 
of  them  have  forfeited  their  shares  by  not  having  paid 
up  their  calls,  it  being  expressly  provided  by  the  part- 
nership deed,  that  in  such  case  it  should  be  Competent 
to  the  Directors  to  declare  the  shares  of  defaulters 
forfeited,  and  the  other  PUintiff  never  executed  the 
partnership  deed;  and  even  if  it  be  admitted  that  the 
Plaintifl&  who  have  not  paid  up  their  calls  retain  an 
interest  until  the  forfeiture  is  declared,  there  will  be  a 
misjoinder  of  parties  who  have  an  interest  with  a  party 
who  has  none,  which  will  be  fetal  to  the  frame  of  the 
bill ;  King  of  Spain  v.  Machado  (a).  Makepeace  v.  Haj/^ 
ihomen  (6)     But,  besides  that  objection,  it  is  clear  that 
there  is  nothing  in  this  case  to  take  it  out  of  the  general 
principle,  which  requires  that  all  persons  interested  in 
the  subject  of  a  suit  should  be  before  the  Court,  and 
that,  as  this  Inll  seeks  to  have  the  affiiirs  of  the  partner- 
ship 

(fl)  A  Ruu.  225.  (b)  4  Ruti.  244. 
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ship  settled  in  the  abseDoe  of  a  great  number  of  the       1M& 
shareholderB,  it  is  defective  for  want  of  parties. 

The  exceptions  to  which  the  general  rule^  requiring 
the  presence  of  all  parties  interested  in  the  suit^  is  sub- 
jecty  may  be  collected  from  the  authorities;  and  although 
these  excepti<Mis  have  been  extendedf  in  some  cases,  to 
partnerships,  the  circumstances  under  which  the  rule 
has  been  relaxed  have  differed  entirely  from  those  under 
which  the  present  suit  is  instituted.  In  Uoyd  v»  Loar^ 
ing{a)  the  Court  intimated  that  persons  jointly  interested 
might  properly  sue  on  behalf  of  themselves  and  othersy 
provided  it  was  manifestly  inconvenient  to  justice  to  make 
all  of  them  parties.  In  the  present  case  it  is  plainly 
against  justice  to  seek  for  the  final  winding  up  and  set* 
tlement  of  the  concerns  of  the  partnership  in  the 
absence  of  a  large  number  of  the  members.  In  Cock^ 
hem  V.  Tlumpaon  (6),  where  the  bill  was  filed  by  several 
of  the  proprietors  of  the  Philanthropic  Annuity  losti-* 
tntion  against  the  solicitor  of  the  institution,  who  was 
charged  with  a  breach  of  trust.  Lord  EUiw  decided 
that  in  the  case  of  a  very  numerous  association  in 
a  j<Mnt  concern  the  general  rule  might  be  dispensed 
with;  but  he  expressly  annexed  to  the  relaxation  of 
the  rule  the  condition,  that  the  case  should  be  one 
where  the  rule  was  incapable  of  appiicatioa,  and  where 
a  fiulnre  of  justice  would  be  occasioned  by  an  adherancc 
to  it.  In  Grty  v.  Chaplin  (c)  it  was  held  that  two 
shareholders  of  a  canal  company  were  entitled  to  file  a 
bill,  on  behalf  of  themselves  and  all  the  other  share- 
holders, to  set  aside  an  agreement  entered  into  by 
the  oonmissioners  of  the  canal;  and  the  ground  of  the 
decision  was,  that  the  agreement  contravened  the  pro- 
visions 

(a)  6  Ves.  775.  (c)  i  Sim.  ^  Sit$.  867. 

(6)  l6rM.S21. 
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IB96.  vifiions  of  the  act  of  parliament  under  which  the  caoal 
was  made,  and  that  the  suit  must,  therefore^  be  intended 
to  be  beneficial  to  every  shareholder.  The  common  in- 
terest, which  was  the  ground  of  that  decision,  is  wholly 
wanting  in  the  present  case,  for  the  dissolution  of  part- 
nership complained  of  by  the  Plaintifis,  was  and  aiill  in 
approved  and  acquiesced  in  by  a  majority  of  the  pro- 
prietors. In  Van  Sandau  v.  Moore  (a),  wh»«  the 
Plaintifl^  who  was  a  shareholder  in  a  Joint  stodc  com- 
pany, filed  a  bill  against  the  directors  and  all  the  share- 
holders, between  two  and  three  hundred  in  number, 
for  a  dissolution  of  the  concern  and  an  account,  IxMPd 
EldoHp  in  giving  judgment  upon  the  motion,  makes  an 
observation  which  shews  that,  in  his  opinion,  such  a  bill 
as  the  present  could  not  be  sustained*  **  I  have  not 
forgotten^"  said  his  lordship,  **  that,  in  the  course  of 
the  argument,  Mr.  Van  Sandau  stated,  that  when  he 
got  the  answers  of  some  of  the  Defendants,  he  would 
amend  the  bill  by  making  it  a  bill  on  behalf  of  himself 
and  all  others  of  the  partners,  except  such  of  them  as 
be  should  retain  as  defendants.  But  in  my  Judgment 
that  cannot  be  done.*' 

Next  came  the  case  of  Blain  v.  Agar  (&),  where  the 
Plaintifis  sued  on  behalf  of  themselves  and  other  persons, 
who  were  subscribers  together  of  1690/.  shares  in  the 
British  Mining  Association,  such  other  persons  having 
executed  a  deed  by  which  they  assigned,  upon  certain 
Conditions,  their  interest  in  the  concern  to  the  Plainti£&, 
and  constituted  the  Plaintifis  their  attornies  for  the 
purpose  of  prosecuting  their  claims  and  interest  in  any 
action  or  suit.  The  bill  was  filed  against  the  directors 
fi)r  the  purpose  of  recovering  the  deposits  paid  by  the 
Plaintifis  and  the  other  shareholders  on  the  ground  of 

fraud. 

(a)  iRusi.iil.  {i)  1  Sim. 57. 
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fraud.     A  detnnrFer  was  taken  ore  ienus  that  the  per-        18S6. 


ElTANl 


sons  who  had  assigned  their  interests  upon  condition 
to  the  Plaintifi  ought  to  have  been  made  parties  to  the  "  9. 
suit;  and  that  demurrer  was  allowed,  the  Vice-Chan-  *^"*«* 
cellor  (Sir  John  Leach)  obsenring  that,  though  it  might 
be  true  that  those  persons  were  very  numerous,  and 
diat  naming  them  as  parties  on  the  record  wouFd  render 
it  impossible  for  the  PIainti£&  to  obtain  a  decree  in  the 
case,  be  should  be  making  a  new  practice  if  he  ybtded  to 
ailments  founded  upon  the  inconvenience,  in  the  par- 
ticular case,  of  adhering  to  the  general  principles  of  the 
Court.  The  bill  in  that  case  was  afterwards  amended, 
and,  among  other  amendments,  the  Plainti&  alleged  that 
diey  were  ignorant  of  the  names  of  all  the  shareholders 
except  those  who  were  parties  to  the  suit.  In  the 
amended  shape  the  bill  was  sustained,  and  the  PlainttA 
in  the  present  case  accordingly  introduced  a  similar  alle* 
gation  in  their  original  bill;  but  that  allegation  can 
avail  them  nothing^  as  the  Defendants  in  their  first 
answer  set  out  the  names  and  residences  of  all  the 
shardiolders  at  the  time  of  the  dissolution.  Of  the 
information  thus  afforded  to  them,  the  Plaintifi  have,  in 
their  amended  bill,  taken  no  notice  whatever. 

The  principle  upon  which  Blain  v.  Agar^  and  the 
demurrer  to  the  first  bill  in  Van  Sandau  v.  Moore  were 
decided  is  followed  up  in  Long  v.  Yonge  (a),  where  the 
bill,  as  in  the  present  case,  was  filed  by  some  of  the 
members  of  a  company  on  behalf  of  themselves  and  the 
rest  of  the  members,  and  prayed  that  the  concerns  of 
the  company  might  be  wound  up,  and  that  the  surplus 
effects  might  be  divided  among  the  members.  The 
Vice-Chancellor,  in  that  case,  observed  that  the  very 
nature  and  object  of  the  suit  were  to  deprive  persons, 

who 

(a)  2  ^m.  569. 
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I8S$*  who  were  Hot  parlies  on  the  record,  of  that  right  which, 
upon  the  face  of  the  bill,  they  possessed.  In  Wdibum  ▼• 
L^giJJnf  (a),  and  in  a  late  case  of  Mocatta  ▼.  Ingilb^ 
before  the  present  Lord  Chancellor^  when  Master  of 
the  Rolls,  the  same  general  principle  is  recognised; 
namely,  that  in  a  suit  of  which  the  object  b  to  adjust  and 
wind  up  the  coDoerns  of  a  oompan  j  or  a  partnership, 
and  to  obtain  a  decree  by  which  the  rights  of  all  the 
partners  are  to  be  bounds  all  the  partners,  however 
numerous,  must  be  before  the  Court. 

An  adherence  to  this  rule  is  the  more  necessary  in  the 
present  case,  as  the  Plaiiitifi  pretend  to  rqpresent 
members  of  the  company  who,  upon  the  very  statement 
made  in  the  bill,  differ  altogether  from  die  Plaintifis  in 
the  views  which  they  entertain  of  their  rights  and  io* 
teresis  as  partners;  The  PlMstiffs  desire  to  have  the 
dissolution  dedadred  fxmudulent,  while  a  vast  majority  of 
the  partners  acquiesce  in  that  dissolution  as  the  most 
beneficial  measure  for  the  company  which^  under  all  the 
circuBistancesy  could  have  been  adopted.  Bat  supposing 
the  three  Plaintiffs  to  be  right,  and  that,  in  insisting  upon 
the  impropriety  of  the  dissolution,  they  take  a  sounder 
view  of  the  interests  of  the  partnership  than  the  msyority 
of  the  proprietors,  bow  is  it  possible  for  the  Court  to 
determine  that  question  in  the  absence  of  the  majority  ?  * 
In  the  late  case  of  Small  v.  Aiwood  (&),  where  this 
subject  was  much  discussed,  Lord  Lyndkurst  recognised 
the  principle  established  by  all  the  authorities^  that, 
where  a  few  partners  are  permitted  to  sue  on  behalf  of 
themselves  and  the  other  partners,  there  must  be  a  com- 
munity of  interests  between  the  parties  suing  and  those 
who  are  absent,  and  the  object  of  the  suit  must  be 
manifestly  for  the  advantage  of  the  absent  members. 

Mr. 
(a)  1  JIfy/ntf  ^  Keen^CU  {b)  1  Younge^AOI. 
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Mr.  KindmUy,  Mr.  W.  C.  L.  Keene,  Mr.  Kengm       tS86k 
Porter^  Mr.  GmOesUmef  jun.,   and  Mn  Campbell,  for 
other  Defeodaots. 

Mr.  Tintuy  and  Mr.  Goodeoe^  conird. 

• 

There  has  been  no  declaration  by  the  directors  that 
the  shares  of  the  two  Plaintiffi,  who  have  not  paid  up 
their  instalments,  were  forfeited,  and  until  a  forfeiture  is 
declared,  the  members  of  the  company  retain  all  their 
rights.  Many  of  the  shareholders  never  executed  the 
deed;  and  the  Plaintiff,  Thomas  Finnemore  Evans,  was 
one  of  that  class.  Indeed,  on  the  first  formation  of  the 
company,  there  was  no  intenUon  of  having  a  deed,  and, 
though  it  was  afterwards  determined  that  a  Aeti.  should 
be  executed,  the  rights  of  the  shareholders  attached 
independently  of  the  execution  of  the  deed. 

This  bill  sedu  to  set  aside  a  fraudulent  transaction, 
and,  tbefefore,  oomes  strictly  within  the  rule  upon  which 
the  coort  has  proceeded  in  allowing  joiaCi^toek  com* 
panics  to  be  represented  by  a  few  of  their  members,  be- 
caose  it  is  manifestly  for  the  benefit  of  the  general  body 
of  the  company  that  fraud  la  the  management  of  its 
affittffs  should  be  made  the  subject  of  judicial  investi« 
gatioD.  The  dissotution,  no  doubt,  took  place  with  all 
the  necessary  forms;  but  the  case  made  by  the  billis^ 
that  the  transfer  of  the  partnership  property  to  BeiU 
was  finuiduleni,  and,  though  it  should  turn  out  that  the 
diasoUitioD,  under  all  the  circumstances,  must  stand, 
the  PlaimiA^  if  they  establish  their  case,  will  be  entided 
to  have  the  property,  which  has  been  fraudukotly  trans- 
fiwred,  restgredy  and  divided  among  the  members  of  the 
oomfNuiy.  SmaU  v.  Jtwoad  is  a  direct  authority  in 
&votir  ci  the  Plaintifis.  Lord  Lyndhurst,  with  reference 
to  that  case  said,  **  The  object  of  thb  suit  is  to  get  rid 
of  a  disadvantageous  agreement  on  the  ground  of  im- 
puted 
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puted  fraudf  an  agreement  which  is  said  lo  be  diaad- 
vantageous  and  rainous  to  the  interesia  of  the  eompeoy ; 
and  all  the  members  of  the  company  themfiire  iteiid»  in 
that  respectf  in  the  same  situation ;  they  have  the  same 
interest  to  get  rid  of  the  agreement,  and  some  amy  ane 
in  their  own  name  and  in  the  name  of  the  whole  asip- 
ciation/'  (a)  In  Long  v.  Yonge  the  bill  prayed  for  a 
dissolution  of  the  partnership;  whereas  in  this  case  the 
Plaintiffs  seek  relief  against  the  consequences  of  a  dia- 
solution,  which  relief — even  if  it  be  ooncededf  and  the 
Plaintiffs  are  willing  to  concede,  that  the  disscdution 
should  not  be  disturbed  —  cannot  but  be  advantageous 
to  all  the. members  of  the  company  whose  interests  have 
been  affected  by  the  fraudulent  transfer  of  their  pro- 
perty. 


The  Master  of  the  Rolls. 

This  is  a  bill  in  which  it  is  sought  that  the  affiiirs  of 
the  partnership^  may  be  wound  up  and  settled  by  and 
under  the  decree  of  this  Court,  and  that  accounts  may 
be  taken  of  the  partnership  property.  The  bill  also 
prays  that  a  sale  of  part  of  the  partnership  property  by 
the  directors  to  the  Defendant  Bettt  may  be  set  aside. 
It  is  perfectly  obvious  that  a  suit,  where  all  the  accounts 
of  the  partnership  are  to  be  token,  and  the  righte  of  all 
the  partners  are  to  be  determined,  as  between  them- 
selves, and  under  the  various  circumstonces  in  which 
they  stood  in  relation  to  each  other,  some  of  them,  for 
instmice^  having  paid  their  calls,  and  others  having 
omitted  to  do  so»  cannot  be  prosecuted  in  the  absence  of 
any  of  those  partners.  The  cases,  in  which  suits  have 
been  permitted  to  be  instituted  by  a  few  persons  on 
behalf  of  themselves  and  a  numerous  body  of  other 

persons 


(«)  1  Fofifi^i?,  459. 
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kAve  been  cases  in  which  there  was  plainly  a 
commiioi^  of  interest  between  the  PlaintiiTs  and  those 
whom  tbey  represented ;  but  this  is  a  case  in  which  it  is 
BOl  disputed  that  there  is  a  great  diversity  of  interests 
as  between  diferent  dasses  of  the  members  of  this  part- 
nenbip^  and  yet  the  Court  is  called  upon  to  wind  up 
Ibe  wbole  transactions  of  tiie  partnership  in  the  absence 
of  a  great  nomber  of  the  partners.  The  frame  of  the 
suit  is  plainly  defecdve ;  and  the  cause  must  stand  over, 
theieforet  with  liberty  to  the  Plaintiffs  to  amend  by 
adding  parties* 


1836. 


HEARDSON  v.  WILLIAMSON. 

nPHIS  was  a  bill  for  the  specific  performance  of  a 
contract  for  the  purchase  of  an  estate  by  the  De- 
fendant. 

The  only  question  was  as  to  the  validity  of  the  title, 
and  it  was  agreed  between  the  parties  to  take  the 
opinion  of  the  Court  upon  that  point  without  a  refer- 
ence* 

James  Heardsoih  by  bis  will  dated  the  1st  of  September 
]819»  devised  to  William  Smith  and  Robert  Maples^  and 
the  survivor  of  them,  and  the  executors  and  adminis- 
trators of  such  survivor,  his  ten  acres,  more  or  less, 
in  Pinckbeck^  in  the  county  of  Lincoln^  and  also  his 
faoase  or  tenement  in  Surfieet^  and  the  fixtures  of  his 
shop,  in  trust  for  sole,  and  with  the  money  arising 
from  such  8ale»  after  deducting  expenses,  in  trust  to 
pay  off  all  such  sums  as  at  the  time  of  his  decease 
should  be  due  and  owing  upon  mortgage  of  all  or 
any  part  of  his   real   estates  thereinafter  mentioned. 

Vol.  I.  D  except 


Feb.  17. 

Where  an 
estate  is  de- 
vised, without 
any  limitation 
of  the  quantity 
of  interest, 
to  trustees  in 
trust  for  a 
limited  pur- 
pose, with 
remainder  to 
persons  to 
whom  the 
beneficial 
interest  is 
given,  the  legal 
estate  given 
to  the  trustees 
will  cease  on 
the  satisfac- 
tion of  the 
limited  pur- 
pose, and  will 
vest  in  the 
persons  bene* 
iiciallyentitled 
in  remainder. 
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isa^  except  the  house  thereinafter  given  ta  bis  fion  Jamgt^ 

*      "  '■  end  the  house  thereiuberore  devised*  and  after  pajroienl 

v.  wd  discharge  ihereaf,  if  any  surplus  should  remain  in 

WuLUMWK.  ^^^^  ^^  p^y  ^j^^  ^jjjg  ^  jjjg  ^j^^  SflroA  IUards9fh  for 

her  own  use ;  and  the  testator  thereby  gave  aod  devised 
to  the  said  Sarah  Heardson  for  her  life,  if  she  oontinued 
his  widow,  all  and  every  other  bis  messuagei^  lands, 
tenements^  hereditaments,  and  premises  whatsoever, 
situate  in  the  parishes  of  Pinchbeck  and  Stirfleet  or  else- 
where, subject  to  the  payment  of  his  sister  Margaret 
Kittys  annuity  of  10/.  for  life  thereinafter  given,  and 
also  to  the  payment  of  100/.  yearly  till  the  above  mort- 
gage debts  directed  to  be  paid  by  the  sale  aforesaid  were 
discharged,  in  case  the  estate  and  effects  thereinbefore 
directed  to  be  sold  for  that  purpose  should  not  thereto 
fully  extend ;  and  from  and  after  the  decease  of  his  said 
wife,  or  her  intermarriage  again  after  his  decease,  in 
case  the  said  mortgage  debt^  so  directed  to  be  discharged 
should  not  then  have  been  fully  paid  off,  the  testr 
ator  gave  and  devised  all  such  estate  so  devised  to  his 
wife  to  the  said  William  Smith  and  Thomas  Maples  and 
the  survivor  of  them,  and  the  executors  and  adminis* 
trators  of  such  survivor,  in  trust  to  let  the  same  for  tlie 
best  rents  that  could  be  obtained,  and  apply  such  rent4 
for  payment  of  the  said  mortgage  debts,  should  any 
part  still  remain,  until  the  whole  should  be  fully  paid 
off  and  discharged  by  the  gradual  receipt  of  such  rents 
and  profits  of  his,  the  testator's,  estate;  and  from  and 
after  the  decease  of  his  said  wiftf,  or  her  intermarriage 
9gain  after  bis  decease^  or  the  final  liquidation  and  pay- 
ment of  his  mortgage  debts  as  aforesaid,  as  tiie  case 
might  happen,  the  testator  gave  and  devised  to  his  son, 
John  Guy  Heardsouj  the  Plaintiff,  and  his  assigns,  (be  hiu 
life,  subject  to  the  payment  of  ohe  fourth  part  of  liis  said 
sister's  annuity  for  life,  his  messuages  or  tenements,  lands 
and  hereditaments  at  Surfleet  and  Pinchbeck  therein  de- 
scribed ; 
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Hl'ardson 

V, 


§&Vbe6i  and  after  the  decease  of  John  Gtty  Heatism        ieS6. 

(be  testator  gave  and  devised  the  said  niessuaj|;es  or 

tenements,  &c.  to  such  child  or  children  as  the  said 

John  Guy  Heatdson  should  have  lawful  issue  of  his  body,   ^'I-uamsok. 

aild  to  iikkty  his,  or  her  heirs  or  assigns  for  ever,  to 

take  a^  tenants  in  common,  if  more  than  one,  and  in 

d^cilt  6f  audi  issue  the  testator  gave  and  devised  the 

same  real  estates  to  his  sons^  James^  WilKam^  and  Quy 

Hemrdson^    their    heifs    and    assigns,    as    tenants    in 

common. 

The  testator  died  in  January  1820«  At  the  time  of 
his  decease,  a  part  of  the  real  estate  devised  by  his  will 
Was  subject  to  two  mortgages^  one  made  by  an  inden-' 
tore  of  demise^  in  the  year  1804,  for  a  sum  of  700A, 
and  another  made  by  an  indenture  of  demise  in  the 
ytAT  181 1  for  a  sum  of  600/. 

In  May  18S2,  Sarah  Heardson  paid  200/.  in  part 
satisfaction  of  the  mortgage  secured  by  the  indenture  of 
1811. 

In  the  year  1825,  the  trustees  sold  the  ten  acres  of 
land  devised  in  trust  for  sale,  and  with  the  money 
arising  from  the  sale,  amounting  to  680/.,  and  a  sum  of 
20/.  paid  by  Sarah  Heardson^  paid  off  the  mortgage  for 
700/.  secured  by  the  indenture  of  1804. 

Sarah  Heardson  died  on  the  27th  of  September  1851, 
aod  the  annual  sum  of  100/.,  charged  on  the  estate  de* 
vised  to  her,  not  having  been  applied  by  her  to  the  dis^ 
cbarge  of  the  mortgage  debts  of  the  testator,  the  trustees 
vb  January  18S2,  with  money  arising  from  the  sale  of 
ihe^tesCator's  house  at  Surfleet  devised  in  trust  for  sale, 
Md  otfier  money  arising  from  the  personal  estate  of 
D  ^  Sarah 
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1836^  Sarah  Heardson^  paid  off  the  residue  of  the  mortgage 

,r   '  debt  secured  by  the  indenture  oi  May  1811. 

Heardson,  ^  *^ 


t7. 

Wiluamson. 


By  an  indenture  of  release,  dated  the  Sd  of  Fehruary 
1835,  between  the  Plaintiff  of  the  one  part,  and 
Charles  Francis  Bonner  of  the  other  part,  the  Plaintiff, 
having  no  child  living,  with  a  view  to  destroy  the  con- 
tingent remainders,  and  acquire  the  fee-simple,  con- 
veyed the  estates  in  question,  discharged  of  dower, 
to  Charles  Francis  Bonner  and  his  heirs,  to  the  use  of  the 
Plaintiff  and  his  heirs ;  and  the  question  was,  whether 
the  contingent  remainders  to  the  children  of  the  Plain- 
tiff, and,  in  default  of  children,  to  the  brothers  of  the 
Plaintiff,  were  effectually  destroyed  by  that  conveyance ; 
or  whether  the  trustees  to  whom  the  estate  was  limited 
after  the  life  estate  of  Sarah  Heardson  for  the  purpose  of 
paying  off  the  mortgage  debts,  if  those  debts  should  not 
have  been  satisfied  by  the  widow,  took  a  fee,  in  which 
case  the  contingent  remainders  would  be  preserved. 

Mr.  Pemberton  and  Mr.  Metcalfe^  for  the  Plaintiff. 

It  is  not  disputed  that  the  remainders  to  the  children, 
and  the  remainders  over  in  default  of  children,  are  con- 
tingent; and  the  only  question  is,  therefore,  whether 
the  trustees  who  were  to  see  to  the  payment  of  the 
mortgages  took  such  an  estate  as  to  pi'eserve  those  re* 
maioders;  for,  if  they  did  not,  the  title  is  unimpeachable. 
In  the  first  place  it  is  to  be  observed  that  the  limitation 
is  to  the  trustees,  their  executors  and  administi^tors,  and 
not  to  tl)e  trustees  and  their  heirs.  The  rule  of  law  is, 
that  where  trustees  are  required  to  perform  a  particular 
duty,  and  the  estate  which  they  are  to  take  is  not  ex* 
pressly  limited  to  them,  they  shall  take  the  smallest 
estaie  which  will  enable  them  to  discharge  the  particular 
duty.      Now  the  words  upon  which  the  estate  of  the 

trustees 
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trastees  is  lo  arise  are  these :  "  After  the  decease  of  my      .  1836. 

said  wife,  in  case  the  said  mortgage  debts  shall  not  then     „     -   - 
'  ^  ^  Hearoson 

have  been  fully  paid  off,  I  give  and  devise  all  such  estate  v. 

so  devised  to  my  wife  to  the  said  William  Smith  and  W'^^'^>'»<>»- 
Thonias  Maples^  and  the  survivor,  and  the  executors  and 
administrators  of  such  survivor,  in  trust  to  let  the 
same  for  the  best  rents  that  can  be  obtained,  and  apply 
such  rents  for  payment  of  the  said  mortgage  debts, 
should  any  part  thereof  still  remain,  until  the  whole 
shall  be  fully  paid  off  and  discharged  by  the  gradual 
receipt  of  such  rents  and  profits  of  my  estate."  Had 
the  widow  of  the  testator  applied  the  annual  sum  which 
she  was  directed  by  the  will  to  apply  to  the  payment  of 
the  mortgage  debts,  those  debts  would  have  been  fully 
discharged  in  her  lifetime,  and  the  trustees  would  have 
taken  no  estate  under  this  devise.  But,  if  there  be  any 
doubt,  upon  the  language  of  the  will,  as  to  the  quantity 
of  interest  intended  to  be  given  to  the  trustees,  the 
estate  of  the  trustees  can  only  be  such  an  estate  as  will 
enable  them  to  do  what  the  trust  requires*  The  quantity 
of  estate  must  be  determined  with  reference  to  the  purpose 
c^lbe  testator;  and  though  a  devise  in  fee  might  answer 
that  purpose,  the  trustees  will  not  take  a  fe^  if  a  less 
estate  is  sufficient  to  carry  the  purpose  of  the  testator 
into  effect.  This  has  been  expressly  decided  in  the 
eaae  of  Doe  dem^  White  v.  Simpson,  {a)  In  that  case 
the  testator  devised  lands  to  two  trustees  and  the  aarvi-i 
vor  of  then,  and  the  executors  and  administrators  of 
sack  snrrivor,  in  trust  to  pay  certain  annnitieB  for  lives, 
and  ft  sum  in  gross,  and  from  and  after  the  payment  of 
tbe  sflid' annuities,  and  money,  he  devised  successive 
estate*  for  life,  with  remainder  to  his  nephew  in  tail, 
femaiivder  to  bis  own  right  heirs,  and  he  also  gave  a 
genera)  power  of  leasing  to  the  trustees:  it  was  held  that, 

the 

(a)  5^a#<,  162. 
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ISS6*       tbe  parposes  of  the  Inist  being  all  ftii9wa«d  by  die 
HeABinoM     ^^^^  ^^  ^^^  annuitants  and  the  raising  of  the  money, 
V*  the  remainder^man  in  tail  (the  life^estates  being  spent) 

took  the  legal  estate  in  the  premises.  Lord  Sim* 
b^rmghj  in  delivering  the  judgment  of  the  Conrt,  lays  it 
down  as  a  proposition  which  may  be  fairly  inferred 
from  the  authorities,  that,  when  the  purposes  of  a  trost 
can  be  answered  by  a  less  estate  than  a  fea^imple,  a 
greater  estate  thnn  is  sufficient  to  answer  such  purpose 
fthall  not  pass  to  tlie  trustees;  but  that  the  uses  in  re* 
mainder,  limited  on  such  lesser  estate  so  given  lo  them, 
shall  be  executed  by  the  statute. 

The  rule  laid  down  in  Doe  dem.  White  ▼.  Simpmm 
has  been  followed  in  Doe  dem.  Player  v.  NichoUs  (a), 
in  which  case  Mr.  J.  Bayky  says,  that  where  an  estate 
is  devised  to  trustees  for  particular  purposes,  the  legal 
estate  is  vested  in  them  as  long  as  the  execution  of  the 
trust  requires  it,  and  no  longer ;  and  therefore,  as^oon 
as  the  trusts  are  satisfied,  it  will  vest  in  the  person 
bene^ialiy  entitled  to  it.  The  same  principle  is  re- 
cognised in  James  v.  Biou  {b\  where  it  was  held  that  a 
trustee  of  the  rents  and  profits  of  a  mortgaged  estate, 
under  an  old  conveyance  of  the  equity  of  redemption 
upon  trust  lo  pay  certain  debts  which  had  been  long 
since  satisfied,  was  not  ^ititled  to  redeem  the  roort- 

Mr.  Tinney  and  Mr.  Bellamj^  contra. 

The  Defendant  is  a  willing  purchaser,  if  a  good  title 
can  be  made ;  and  the  point  before  the  Court,  though 
in  form  it  appears  to  involve  only  a  technical  objection, 

does 

(a)  1  B,  4r  CreM.34S.  (6)  S  Sim,  4-  Stu.  600. 
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d4es  in  ha  rabe  a  substantial  objection  to  tlie  pur«        I^S^t 
cbase ;  for,  if  the  trustees  have  the  legal  fee,  the  children     u^JJ'^'^!^ 
of  tbe  vendor,  if  he  should  have  any,  or  the  remainder*  ^^^     v* 
men,  if  be  should  have  none,  may  bring  qectment,  and 
the. decree  made  in  this  suit  will  be  no  protection  to 
the  purchaser.    It  is  not  sufficient,  therefore,  that  the 
inclination  of  the  Court  should  be  in   favour  of  the 
title;  but,  to  make  the  purchaser  secure,  the  Court 
should  be  perfectly  satisfied  that  the  tide  is  unimpeach- 
able.    There  can  be  no  doubt,  in  the  first  place,  that 
the  estate  vested  in  the  trustees.     Though  the  trust 
would  have  been  satisfied  had  tlie  widow  done  that, 
which  in  pursuance  of  the  directions  of  the  testator  she 
ought  to  have  done,  the  Court  cannot  say,  as  against  a 
purchaser,  the  mortgage   debts  not  having  been  paid 
off  at  the  death  of  the  widow,  that  the  trust  did  not 
vest  in  the  trusteed.     The  next  question,  therefore,  is, 
what  estate  did  tl»e  trustees  take  ?     A  Court  of  equity 
will  rather  incline  to  the  inference  that  trustees  should 
take  an  estate  that  will  support  all  the  purposes  of  tlie 
will,   and    preserve   instead   of  destroying   contingent 
remainders.     An  estate  given  in  trust  to  sell,  a  devise 
of  the  rents  and  profits,  or  a  trust  to  raise  a  gross  sum 
at  a  fixed  time  out  of  the  rents  and  profits,  will  pass 
the  fee;  and  whether  the  estate  be  given  to  trustees  and 
Uieir  heirSf  or  to  trustees,  their  executors  or  adminis- 
trators, is  immaterial  for  the  purpose  of  vesting  the  fee 
in  the  trustees;   Gibson  v*  Montjbrd.  (a)     A  trust  to 
make  a  demise  of  an  estate  imports  a  trust  to  create  a 
term  out  of  the  interest  of  the  trustee;   and  if  so,  the 
trustee  must  have  the  reversion.      A  mere  power  to 
demtse  does  not  imply  an  estate  in  the  person  who  is  to 

exercise 

(a)  1  Tm.  sen.  491. 
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1836.  exereiseit;  but  the  lease  may  take  effect  cut  of  die 
power,  and  not  out  of  the  estate.  In  Doe  dem.  Toml^s 
V.  WiUan  (a),  Mr.  J.  Bayley  says,  that  "  where  there  are 
WiLUAMSoif.  jj^  words  which  distinctly  create  a  power  in  the  trusCMs, 
and  the  trustees  are  to  demise  for  any  term  they  think 
proper  (although  at  the  best  improved  rent),  the  true 
construction  is  that  they  are  to  create  a  term  out  of 
their  interest ;  and,  if  so,  they  must  have  a  reversion 
after  that  term  entirely  ceases."  In  Doe  dem.  Keen  v. 
WaJbank  (A),  where  the  testator  directed  his  trustees  to 
give  receipts,  pay  money,  and  demise  the  premises  in 
question,  Lord  Tenterden  said,  tliat  *^  if  leases  made  in 
pursuance  of  this  direction  would  take  effect  out  of  the 
estate  of  the  trustees,  they  must  take  the  fee ;"  and  his 
Lordship,  being  of  opinion  that  the  direction  was  to  be 
considered  as  raising  a  trust,  and  not  as  creating  a 
power,  held,  in  conformity  with  Doe  dem.  Tomh/m  v. 
Willanj  that  the  trustees  took  the  fee. 

In  the  present  case,  the  testator  gives  his  estates  in 
trust  to  let  the  same  for  the  best  rents  that  can  be  ob« 
tained.  There  is  no  question  as  to  this  being  an  express 
trust,  and  not  a  power;  and  as  the  leases  are  to  be 
made  out  of  the  interest  of  the  trustees,  which  is  indefi- 
nite, that  interest  must  be  the  fee.  In  Doe  dem.  White 
y.  Simpson  (c)  a  power  of  leasing  was  given  to  the 
trustees ;  and  the  decision  did  not  turn  upon  the  circum^ 
stance  of  the  limitation  being  to  the  executors,  and  ndt 
to  the  heirs,  but  upon  the  leases  being  capable  of  taking 
effect  out  of  the  power.  The  will,  in  the  present  casei 
discloses  the  testator's  intention  of  giving  an  e^te  t6 
unborn  children;  and  as  a  construction  can  be  put  upoDn 
the  will  which  will  support  that  intention,  the  Court 

win 

(a)  2B.4r  Aid.  84.  (c)  5  Eoit,  162. 

(6)  2  B.^  Ad,  554. 
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iritt  give  effect  to  it  by  holding  that  the  trustees  take        1886. 

HB4AD80K 

Mr.  P^nAetKm,  in  reply.  ^lul^unov. 

The  rule  laid  down  in  Doe  dem.  White  v.  Simpson^ 
that  a  trustee  for  a  limited  purpose  shall  not  take  a 
larger  estate  than  that  limited  purpose  requires,  has  been 
always  followed,  and,  indeed,  is  not  denied  on  the  other 
side ;  but  it  is  said  that  there  was  a  leasing  power  in 
that  case,  and  that  the  leases  might  take  effect  out  of  the 
power,  and  not  out  oF  the  interest.  But  the  power  was 
coupled  with  an  estate,  and  the  express  ground  of  the 
decision  was  that,  the  purposes  of  the  trust  being  limited, 
and  a  term  being  sufficient  to  answer  the  purposes  of 
the  trust,  the  trustee  did  not  take  a  fee.  In  Doe  dem. 
TomJryns  v.  Willariy  and  in  Doe  dem.  Keen  v.  Walbank^ 
the  limitation  was  to  the  trustees  and  their  heirs,  and 
there  was  nothing  to  cut  down  the  natural  effect  of  that 
limitation.  In  this  case,  on  the  contrary,  as  in  Doe 
denu  White  v.  Simpson,  the  natural  effect  of  the  limi*' 
tation  was  to  give  only  a  term  sufficient  to  answer  the 
purposes  of  the  trust. 

7%^  Master  of  the  Rolls,  after  stating  the  will. 

The  question  here  raised  is,  whether  the  trustees 
under  this  devise  take  the  legal  fee.  There  can  be  no 
doubt  that  the  circumstance  of  the  estate  being  limited 
to  the  trusteesi  their  executors  and  administrators,  and 
^ot  to  the  trustees  and  their  heirs,  would  not  affect  the 
vesting  of  the  fee  in  the  trustees,  if  the  purposes  of  the 
will  required  it;  and  tlie  question  is,  whether  the  pur- 
poses of  the  will  did  require  that  the  trustees  should 
•lake  the  fee.  If  the  mbrtgage  debts  had  been  paid  off  in 
the  lifetime  of  the  widow,  the  trustees  would  have  taken 
no  estate  after  the  decease  of  the  widow ;  and  in  the 
erent,  which  happened,  of  the  mortgage  debts   not 

having 
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btiring  been  wholly  paid  off  in  ber  itfettme,  they  were 
to  take  only  an  estate  until  those  debts  were  paid.  I 
do  not  see  the  least  necessity  that,  for  that  limited  pur* 
pose,  the  trustees  should  have  the  reversion ;  and  the 
debts  having  in  fact  been  paid  ofT,  I  am  oF  opinion  that 
tlie  trust  ceased,  and  that  the  legal  estate  vested  tn  the 
PlaintifT. 


Fth.  10.  19. 


COOK  V.  HUTCHINSON. 


Xl  Y  an  indenture  of  release  and  assignment,  dated  the 
■^^  29th  of  March  1817,  and  made  between  William 


By  a  deed 

between  a 

father  and 

son,  reciting     £f^k  the  elder,  of  the  one  part,  and  William  Cook  the 

that  the  fatner  .        ^     ,       a    i  ■ 

was  desirous     only  son  of  the  said  Wtlliam  Cook,  of  the  other  part* 

of  settling  the  reciting  the  several  mortgages  and  bonds  by  virtue  of 
therein  com-  which  William  Cook  the  elder  was,  as  sole  executor  and 
t"iMke^h^      residuary  legatee  under  the  will  of  Michael  Cook  bis 

same  a  pro-  brother  deceased,  seised  of  the  mortgaged  premises 
vision  for  him-    •        .      »        ..     i       i  •  j  •  i  <■ 

self  during  his   therein  described  subject  to  redemption,  and  possessed 

life,  and  for 
his  wife  and 
her  children 
by  him  after 
his  decease, 
he  released 
and  assigned 
the  same  and 
every  part 
thereof  to  the 
son,  upon  the 
tru^its  therein- 
after men- 
tioned con- 
cerning the 
same.    The 


of  or  entitled  to  the  several  sums  thereby  secured, 
amounting  together  to  the  sum  of  2050/.,  and  interest 
due  thereon,  and  also  that  he  was  possessed  of  or 
entitled  to  the  several  personal  chattels,  consisting 
of  household  furniture,  linen,  and  china,  and  farming 
stock  and  other  effects  described  in  the  several  sche- 
dules annexed  to  the  said  indenture  ;  and  also  re** 
citing  that  William  Cook  the  elder  was  desirous  of 
settling  the  property  to  which  he  was  so  entitled  Ln  such 

manner 

father  proceeded  to  declare  the  trusts  as  to  part  of  his  property  in  favour  of  his  wife,  a 
daughter,  and  a  niece,  bot  no  trust  was  declared  as  to  the  surplus :  Held,  that  tfife 
surplus  did  not  reiult  to  the  grantor^but  belonged  to  the  sou;  and,  the  father  having 
been  maintained  by  the  son  for  fifteen  years,  a  bill  filed  after  the  son's  death  by  the 
father,  and  revived  upon  the  fathei^  death  by  his  refirefeatadve,  was  disaibsed  yMi 
costs  as  to  that  part  of  it  which  sought  an  account  of  interest. 
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aann^r  as  to  make  the  same  a  provision  for  himself  ldS6; 
during  ^is.  liii^y  and  for  his  wife  Margaret  Cook  and  her 
cliiidf^n  by  him  after  his  death ;  it  was  witnesi^ed  that 
Wm^m  Cwk  the  elder  bargained,  sold,  and  released  H"'^<^»^''«*^''- 
%i^  fVUfiam  Cook  the  younger  and  his  heirs  the  said 
foortgoged.  premises  subject  to  such  equity  of  redemp^ 
tioD  as  the  same  were  subject  to ;  and  it  was  further 
witnessed  that  William  Cook  the  elder  bargained,  sold, 
assigned,  and  transferred  to  William  Cook  the  younger, 
his  executors,  administrators,  and  assigns,  the  several 
principal  sums  amounting  in  the  whole  to  2050/. 
therein  mentioned,  so  secured  by  the  several  mortgages 
and  bonds  as  aforesaid,  and  the  interest  thereof  respec- 
tively, to  have,  receive,  and  take  the  same  upon  to  and 
for  the  tmsts,  intents,  and  purposes  thereinafter  de- 
clared concerning  the  same;  and  it  was  by  the  same 
indenture  further  witnessed  that  William  Cook  the  elder 
bargained,  sold,  and  delivered  to  William  Cook  the 
younger,  his  executors,  &c.  all  the  personal  chattels  spe- 
cified in  the  schedules  thereunto  annexed,  to  hold  the 
same  personal  chattels  and  all  and  singular  other  the 
premises  thereinbefore  bargained,  sold,  and  assigned, 
and  every  part  thereof  to  William  Cook  the  younger,  his 
executors,  &c.,  upon,  to,  and  for  the  trusts,  intents,  and 
purposes  thereinafter  declared  concerning  the  same;  that 
is  to  say,  upon  trust  that  he  William  Cook  the  younger, 
bis  executors,  administrators,  and  assigns,  should  either 
permit  and  suffer  the  same  several  principal  sums  to 
remain  in  their  then  present  state  of  investment,  or 
should,  with  the  consent  in  writing  of  William  Cook  the 
elder,  during  his  life,  and  after  his  decease,  then  at  the 
discretion  of  William  Cook  the  younger,  his  executors  or 
administrators,  call  in  the  same  several  principal  sums 
or  any  part  thereoi^  or  sell,  assign^  or  dispose  of  the 
aanse,  as  he  or  they  should  think  fit,  and,  siiould  with 
Uttpb  consent,  or  at  such  discretion  as  aforesaid,  lay,  out 

and 
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1836^       and  invest  the  money  which  should  come  to  his  or  their 
p'  "*  '      hands  in  his  or  their  own  name  or  names  in  the  public 
V.  funds,  or  upon  government  or  real  or  other  good  se* 

Hutchinson,  curities  and  subject  thereto,  should,  during  the  life  of 
William  Cook  the  elder,  permit  and  suffer,  and  authorise 
and  empower  William  Cook  the  elder  and  his  assigns, 
to  receive  the  interest  dividends  and  annual  proceeds  of 
the  same  trust  monies,  stocks,  and  securities  for  his  and 
their  own  proper  use  and  benefit,  and  immediately  after 
the  decease  of  William  Cook^  the  elder,  should,  by  con- 
version into  money  of  all  or  a  suiEcient  part  of  the 
trust  monies,  stocks,  funds,  and  securities  thereinbefore 
mentioned,  pay  and  satisfy  the  funeral  expenses  of 
William  Cook  the  elder,  and  all  the  sums  of  money  in 
which  he  should  be  indebted  at  the  time  of  his  death, 
and  also  the  sum  of  20/.  to  Elizabeth  Davison^  niece  of 
William  Cook  the  elder,  and  subject  thereto,  should  out 
of  the  interest  dividends  and  annual  proceeds  of  the 
•  remainder  of  the  said  trust  monies,  &c.,  pay  the  annual 

sum  of  20Z.  unto  Margaret  the  wife  of  William  Cook 
the  elder,  during  the  term  of  her  natural  life,  to  be  paid 
by  equal  quarterly  portions,  and  upon  further  trust 
that  he  William  Cook  the  younger,  his  executors,  admi- 
nistrators, and  assigns,  should,  one  year  after  the 
decease  of  William  Cook  the  elder,  and  subject  to 
the  other  trusts  thereinbefore  declared,  pay  or  cause 
to  be  paid  the  sum  of  500/.  unto  Elizabeth  the  wife  of 
John  Davison  and  daughter  of  William  Cook  the  elder, 
to  and  for  her  own  sole  and  separate  use,  or  to  her  ex- 
ecutors or  administrators,  or  to  whom  she  or  they  should 
direct  or  appoint ;  and  it  was  by  the  said  indenture  also 
witnessed  that  William  Cook  the  younger,  his  executors, 
administrators,  and  assigns,  should  stand  possessed  of 
all  and  singular  the  personal  chattels  specified  in  the 
schedules  thereunto  annexed,  upon  trust,  to  permit  and 
suffer  William  Cook  the  elder,  during  his  life,  to  have  the 

free 
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free  use  and  enjoyment  of  the  same  respectively^  and  1836. 
immediately  after  his  decease,  upon  trust  that  William. 
Coot  the  younger,  his  executors,  administrators,  and  as- 
signs should  permit  and  suffer  Margaret  Cook^  so  long  as 
she  should  continue  the.widow  o{  William  Cook  the  elder, 
and  be  neither  the  wife  nor  widow  of  any  other  person, 
to  have  ttie  free  use  and  enjoyment  of  all  the  chattels 
specified  in  the  first  schedule  thereunto  annexed,  an4 
subject  to  the  trusts  thereinbefore  declared  concerning 
the  same  personal  chattels,  it  was  thereby  declared  and 
agreed,  that  William  Cook  the  younger,  his  executors, 
administrators,  and  assigns,  should  be  possessed  of  and 
interested  in  the  same  respectively  for  his  and  their  own 
proper  use  and  benefit. 

William  Cook  the  elder,  who  was  at  the  time  of  the 
execution  of  this  deed  upwards  of  eighty  years  of  age, 
had  two  children,  William  Cook  the  younger,  and  Eliza^ 
beth^  the  wife  of  John  Davison.  The  son  entered  into 
possession  of  the  property,  and  carried  on  the  business 
of  the  farm ;  and  the  father,  with  his  wife  and  niece, 
lived  in  a  house  adjoining  to  that  of  the  son,  and  was 
wholly  supported  by  the  son  from  the  time  of  the  ex- 
ecution of  the  deed  until  Naoember  1832,  when  the 
son  died,  having  made  a  will,  by  which  he  appointed  the 
Defendants,  Ralph  Hutchinson^  William  Agnesby^  and 
George  Simpson,  his  executors.  The  stock  on  the  farm 
was  sold  by  the  executors  shortly  after  the  death  of  their 
testator. 

On  the  29th  of  January  1833,  William  Cook  the 
elder,  upon  an  application  made  to  him  by  the  De- 
fendants Agnesby  and  Simpson,  signed  by  his  mark  the 
following  receipt :  —  "  Received  of  Messrs.  Balph  Hutch-- 
inson,  William  Agnesby,  and  Geotge  Simpson,  executors 
of  the  last  will  and  testament  of  my  late  son,  the  sum  of 

one 
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one  paand  in  fall  of  all  demands  to  the  SOlh  a£  ¥o* 
vernier  last^  for  the  interest  and  yearly  praduoa  of  tht 
money  and  effects  arising  under  or  by  virtue  of  a  caertaio 
deed  of  settlement  bearing  date  on  or  about  the  29th  of 
March  18 17)  and  made  between  me  of  the  one  part» 
and  my  said  son  of  the  other  part ;  and  I  do  hereby  ao* 
knowledge  that  all  arrears  of  the  said  annual  interest 
and  yearly  produce,  except  the  said  one  pound,  bath 
been  paid  or  accounted  for  to  me  by  my  said  son  up  to 
the  day  of  his  death,  which  happened  on  the  said  fiOth 
day  of  November  last." 

On  the  .2d  of  August  1833  William  Cook  the  elder 
made  his  will,  by  which  he  bequeathed  all  his  personal 
estate  to  his  wife  for  life,  and  after  her  decease  to  his 
daughter,  the  plaintiff,  Elizabeth  Davison^  and  he  ap- 
pointed his  wife  Margaret  Cook  sole  executrix  of  hb 
will. 

On  the  15th  of  October  1833  the  original  bill  was 
filed  by  fViUiam  Cook  the  elder,  and  Margaret  his  wife^ 
John  Davison,  and  Elizabeth  his  wife,  and  Elixabeth  Da-' 
vison^  the  niece  of  William  Cook  the  elder,  against  the 
executors  of  William  Cook  the  younger ;  and  it  prayed  for 
an  account  of  the  principal  monies  and  forming  stock  and 
other  effects  assigned  by  the  indenture  of  March  181 7, 
and  of  the  securities  in  which  such  principal  monies 
were  invested,  and  of  the  interest  on  sttch  principel 
monies,  and  of  the  profits  of  tlie  stock,  and  of  the  Monies 
produced  by  the  sale  of  the  stock  and  effects  since  the 
deaih  of  IVilliam  Cook  the  yomiger ;  and  that  tho  De« 
fendants  might  be  decreed  to  pay  what  should  be  found 
due  to  the  Plaintiff  William  Cook  the  eUer,  for  th^ 
aforesaid  interest  and  profiu,  after  deducting  the  smell 
payments  made  to  him  from  time  to  time  for  has  au|^ 
port. 

WiUiam 
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<    Wmimm  Cock  the  elder  died  on  the  %iA  of  April       l8Se. 
I8di;  and  the  sait  was  revired  by  his  widow  and  exe* 

OBtliSE* 

The  bill  charged  that  William  Cook  the  elder  did  not 
understand  the  nature  and  effect  of  the  receipt  signed 
bjr  him,  and  that  the  Defendants,  on  the  occasion  when 
that  receipt  was  signed,  had  taken  advantage  of  the 
age  and  infirmities  of  William  Cook  the  elder ;  but  that 
charge  wxis  not  supported  bj  the  evidence. 

The  questions  raised  in  the  cause  were,  whether  there 
was  a  resulting  trust  to  the  grantor  of  the  surplus  of 
the  property  comprised  in  the  deed  of  March  1817,  as  to 
which  no  trust  was  declared ;  and  whether  the  Plaintiff 
Margaret  Cook,  as  executrix  of  her  deceased  husband, 
was  entitled  to  an  account  of  interest  and  profits  of  the 
stock  from  the  date  of  the  deed  to  the  death  of  William 
Cook  the  younger. 

Sir  Charles  Wetherelland  Mr.  Cooper^  for  the  Plaintiffs. 

After  the  trusts  declared  in  the  deed  of  March  1817 
in  favour  of  the  settlor's  wife,  his  daughter,  and  his  niece, 
there  is  no  disposition  of  the  surplus ;  and,  unless  it 
clearly  appears  that  there  was  an  intention  on  the  part 
of  the  settlor  to  give  the  beneficial  interest  to  his  son, 
that  surplus  will  result  to  the  grantor.  There  is  no 
expresa  indication,  on  the  face  of  the  instrument,  of  an 
intention  u>  give  an  immediate  beneficial  interest  to  the 
son.  *  The  property  is  expressly  assigned  to  the  son  on 
the..  t»sts  thereinafter  declared  concerning  the  same, 
4pd<np  trust  is  thereinafter  declared  in  favour  of  the  son. 
ScUl  kss  it.  there  any  indication  of  an  intention  to  b&« 
ttefit^he  son,  if  we  look  dehors  the  instrument,  for  by 
hm  witi  the  settlor  bequeathed  the  whole  of  his  prcH 
perty,  subject  to  the  life-interest  of  his  widow,  to  hia 
dbughter. 

But, 
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L$$$.  Bqt,  whatever  might  be  the  settlor's  iotenlioD  as  to 

Cooc        ^^  surplus  of  the  capital,  it  is  clear  that,  by  tht  esprass 
V.  language  of  this  deed,  he  intended  to  reserve  to  himaelf 

HuTcuiNsoif«  ^11  ^Y^^  benefit  arising  from  the  interest  and  pioduoe  of 
his  property  during  his  lifetime,  and  his  rq>reaeiitati«e 
is  consequently  entitled  to  the  account  pnyed  by  tbe 
bill  of  the  interest  of  the  sums  secured  by  the  mortg^gas 
and  bonds,  and  of  the  profits  of  the  farm  from  the  tine 
at  which  the  son  entered  into  possession  of  the  pro- 
perty. The  attempt  to  obtain  a  release  of  the  settlor's 
right  to  that  account,  by  so  gross  and  inartificial  a  pro- 
ceeding as  that  of  inducing  a  man  in  his  ninety-eighth 
year  to  put  his  mark  to  a  receipt  in  full  of  all  demands 
in  consideration  of  a  sovereign,  is  plainly  a  transaction 
which  cannot  be  supported  in  this  Court.  When  the  old 
man  was  afterwards  made  to  understand  the  nature  of 
the  transaction,  it  appears,  by  the  evidence  of  a  witness 
in  the  cause,  that  he  repudiated  it,  as  far  as  he  was  able» 
by  sending  back  the  sovereign,  and  desiring  that  the 
receipt  might  be  cancelled. 

Mr,  Pemherton  and  Mr.  Purvis^  contra* 

Unless  it  can  be  shewn  that  the  father,  in  making 
a  settlement  by  way  of  provision  for  his  family,  in- 
tended his  only  son  to  take  no  beneficial  interest 
under  that  settlement,  but  to  be  a  naked  trustee,  liable 
to  account  for  every  shilling  of  the  income  received 
during  his  father's  lifetime,  and  entitled  to  participate 
in  no  part  of  the  capital  after  his  father's  death,  the 
argument  in  support  of  a  resulting  trust  must  fiiil. 
The  question  whether  there  is  or  is  not  a  resulting 
trust  depends,  in  every  case,  upon  the  intention  of  the 
testator  or  grantor ;  King  v.  Denison  (a),  Hiil  v.  Bishop 
of  London  {b) ;  and,  even  if  the  recital  in  this  settlement 

did 

(a)  IV.^  B.  260.  {b)  1  Atk.  618. 
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dM  not  fbmisb  an  express  contradiction  to  such  a  sup-  \?^^* 
-position,  it  ts  an  argument  too  extravagant  to  be  sue-  ^^^^ 
'eessfaltf  maintained,  that,  in  a  deed  between  a  father  <^« 

'  and  son, .  tbe  express  object  of  which  was  to  provide 
'-for  llie  whole  family,  the  son  was  intended  to  take 
notUhg.  The  claim  to  interest  and  to  the  profits  of 
-'lUNJlc  during  the  lifetime  of  the  son  is  equally  incapable 
tt  being  supported.  Out  of  an  annual  income  of  less 
iban  1001.  the  son  not  only  supplied  the  father,  mother, 
and  niece  with  every  article  of  consumption,  but  paid 
their  bills,  and  even  furnished  entertainment  to  a  meet- 
iog  of  dissenting  ministers  which  was  held  at  short  in- 
tervals in  the  father's  house.  The  transaction  between* 
the  executors  of  the  son  and  the  father  was  undoubtedly 
a  somewhat  inartificial  one,  but  it  was  substantially  a 
perfectly  fair  transaction,  and  was  founded  upon  a  notion 
very  prevalent  among  certain  classes  of  persons,  and 
•Specially  in  remote  parts  of  the  country,  where  l^al 
forms  are  not  likely  to  be  very  accurately  understood, 
that  some  money  must  pass  between  parties  to  bind  a 
bargain  or  legal  transaction  of  any  kind.  The  principal 
witness  by  whom  the  transaction  is  sought  to  be  im« 
peackied  is  a  boy,  fourteen  years  of  age,  who  is  made  to 
answer  int^rogatories  which  he  could  not  possibly  have 
uodersloody  and^  among  other  things,  to  depose  that 
he  beliaved  that  William  Cook  the  elder,  when  he 
signed  the  reotipt,  did  not  mean  it  to  be  a^  a  release  or 
aalyaawlfidgment  that  all  arrears  were  satisfied.  The 
PhBiiti&  fire  of  course  entitled  to  an  account  of  the 
cafliCtolf  but  Abere  is  no  prayer  for  a  decree  in  re* 
sfHMnf  any  thing  but  payment  of  the  interest;  and  as 
th«i!lrill*€lMiq)CS  fraud,  which  they  have  entirely  fiiiled  to 
piofe^liliejr  ought  to  pay  the  costs  of  the  suit. 

fir  C.  WHherett^  in  reply. 

Vol.  I.  £  The 


50  CASES  IN  CHANCERY. 

18dd.  TIte  MiBTBR  of  the  Rolls. 

Q^^  Upon  this  deed  a  qaestion  is  made,  whether  there  is 

«-  or  is  not  a  resulting  trust  to  the  grantor  as  to  the  sor- 

pios,  with  respect  to  which  there  is  no  declaration  of 
trust;  and  for  the  purpose  of  determining  that  question, 
it  is  necessary  to  look  carefully  to  the  language  of  the 
deed,  and  to  the  circumstances  of  the  particular  case. 
In  general,  where  an  estate  or  fund  is  given  in  trust 
for  a  particular  purpose,  the  remainder,  after  that  pur* 
pose  is  satisfied,  will  result  to  the  grantor;  but  that 
resulting  trust  may  be  rebutted  even  by  parol  evidence, 
and  certainly  cannot  take  effect  where  a  contrary  in- 
tention, to  t>e  collected  from  the  whole  instrument,  is 
indicated  by  the  grantor.  The  distinctions  applicable 
to  cases  of  this  kind  are  pointed  out  in  the  case  of 
King  Y*  Demsan{a)  by  Lord  Eldon,  who  adopts  the 
principles  laid  down  by  Lord  Hardwicke  in  Hill  v. 
The  Bishop  of  London,  {b)  The  conclusion  to  which 
Lord  Hardwicke  comes  is,  that  the  question  whether 
there  is  or  is  not  a  resulting  trust  must  depend  upon 
the  intention  of  the  grantor.  **  No  general  rule,''  he 
observes,  '*is  to  be  laid  down,  unless  where  a  real 
estate  is  devised  to  be  sold  for  payment  oF  debts,  and 
no  UKH-e  is  said;  there  it  is  clearly  a  resulting  trust, 
bot  if  any  particular  reason  occurs  why  the  testator 
should  intend  a  beneficial  interest  to  the  devisee,  there 
are  no  pitscedents  to  warrant  the  Court  to  say  it  shall 
not  be  a  beneficial  interest." 

Let  us  consider  what  was  the  intention  of  tne  graotor 
of  this  deed.  The  father,  being  upwards  of  eighty 
years  of  age,  executes  a  deed,  which  recites,  tfant  he 
was  desirous  of  settling  the  property  to  which  he  was 
entitled,  therein  described,  in  such  manner  as  to  make  a 

provisiim 

(tt)  iV.fB,  S60.  (b)  1  Aik.  61S. 
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provision  for  himself  during  his  life,   and  for  his  wife        1S36. 

and  children  after  his  death,  and  for  such  other  par- 

fwies  as  were  thereinafter  expressed.      This  was  the 

object  be  had  in  view ;  this  was  his  intention  as  expressed  HwrcmiwoK. 

fn  the  iostnunent.    He  proceeds  to  xsuitB  a  release  and 

assignment  of  the  property  comprised  in  the  deed, 

to  his  son,    <*  upon   the  trusts  therebafter  dedared 

concerning  the  same;"  and  when  he  comes  Co  declare 

these  trnsts»   he  does  not  exhaust  th6  whole  of  the 

property.    But  I  am  of  opinion   that  this  is  imma«* 

terial;  for,  after  having  carefully  looked  through  the 

whole  of  this  deed,  I  have  come  to  the  oooclosionf 

considering  the  relation  between  the  parties,  and  the 

object  and  purport  of  the  instroment,  that  the  fiuher 

intended  to  part  with  all  beneficial  interest  in  the  pro- 

perty,  and  that  he  meant  his  son  to  have  the  benefit  of 

that  part  of  the  property  of  which  the  trusts  are  not 

expressly  declared. 

After  this  deed  was  executed,  the  son  took  possession 
of  the  property,  aud  carried  on  the  business  of  the 
frrm,  the  fiither  occupying  an  adjoining  cottage  with 
his  wife  and  niece.  It  is  stated  in  the  bill  that,  during 
the  son's  life,  the  fatlier  was  supplied  by  his  son  with  all 
neoessaries;  not  only  was  hesupi^ied  with  all  necessaries, 
bat  it  appears  that  the  son  supported  his  mother  and 
the  niee^  and  furnished  accommodation  for  the  nu- 
merous friends  by  whom  his  father  was  frequently 
visited.  The  Court  will  not  decree  an  account  of  the 
anrears  of  the  wife's  pin-money,  where  the  wife  has  been 
suitably  mabilaioed  by  her  husband,  on  the  presump- 
tion ifant  she  waived  her  claim  in  consideration  of  the 
support  ^ihe  received;  and  the  present  case  admits  of 
preHumptioDs  ci  the  like  kind.  During  a  period  of  fif- 
teen years  and  a  half,  until  the  death  of  the  son,  it 
does  not  appear  that  any  account  of  interest  was  de- 

E  2  manded 
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1896.  mauded  or  given,  or  that  there  was  the  least  diasatis* 
faction  on  the  part  of  the  father,  or  the  least  desire  to 
have  such  an  account  Under  these  ctrcumstancesy  it 
is  impossible  that  that  part  of  the  bill  which  seeks  an 
account  of  interest,  and  of  the  profits  of  the  farming 
business  during  the  son's  life,  can  be  sustained. 

The  son  died  in  Naoember  1832,  and  in  January  185S 
the  executors  obtained  from  the  fatlier  a  receipt  for  the 
sum  of  one  pound  in  full  of  all  demands  for  arrears  of 
interest  upon  the  estate  of  the  son.  In  August  1833  the 
father  made  his  will,  by  which  he  bequeathed  all  his 
personal  property  to  his  wife  for  her  life,  and  after  her 
decease  to  the  Plaintiff  Elizabeth  Davison ;  and  shortly 
afterwards  the  original  bill  was  filed,  and  upon  the 
death  of  the  father  in  April  1834,  the  suit  was  revived. 
The  transaction  between  the  executors  of  the  son  and 
the  father  was,  no  doubt,  an  irregular  proceeduag; 
but,  upon  the  whole  of  the  evidence,  and  considering 
the  rights  of  the  parties  at  the  time  the  recdpt  was 
signed  by  the  father,  nothing  like  a  surprise,  or  attempt 
to  take  an  unfair  advantage  of  the  old  man,  is  esta- 
blished. On  the  contrary,  the  evidence  of  Margaret 
Davison^  one  of  the  witnesses  for  the  Plaintifl^  though 
relied  upon  for  a  different  purpose,  shews  that  great 
care  was  taken  to  make  the  old  man  understand  the 
nature  of  the  transaction ;  and  here  it  is  impossible  to 
pass  over  without  observation  the  sort  of  evidence  which 
has  been  resorted  to  on  the  part  of  the  .Plaintiffs  in  this 
case.  A  boy,  only  fourteen  years  of  age,  was  examined 
as  to  his  opinion  and  belief  upon  matters  on  which  men 
of  mature  age  and  experience  could  alone  be  capable  of 
answering,  —  on  which  it  was  impossible  that  any  true 
or  accurate  answer  could  be  obtained,  —  and  which 
ou«^ht  never  to  have  been  made  the  subject  of  interro- 
gatories to  that  witness. 

The 
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The  bill,  so  far  as  it  seeks  an  account  of  interest  and  I8S6. 
the  profits  of  the  farm  from  the  time  of  the  execution  of 
the  deed  till  the  death  of  the  son,  must  be  dismissed 
with  costs ;  but  the  Plaintiffs  are  entitled  to  an  account 
of  the  capital,  and  to  have  their  respective  interests 
secured  in  respect  of  the  property  comprised  in  the  deed, 
and  to  an  account  of  the  interest  from  the  son's  death  to 
the  death  of  the  iiither,  and  of  such  property  and  farm- 
11^  stock  as  have  been  sold  by  the  executors  df  the  son* 


BAILEY  V.  GUNDRY.  ^^'  ^^' 

TMj'R.  BLUNT  moved  that  the  Plaintiff  might  be  Upon  a  m^ 

**•  ordered  to  give  security  for  costs,  according  to  the  foj^g  costs 

course  of  the  Court,  by  bond  in  the  penalty  of  100/.  before  ®^  *  Defend- 

ftnt«  Bssiinst 
the  Defendants  WiUiam  Gtmdry  and  WiUiam  Poole^  or  whom  the  bill 

either  of  them,  should  be  obliged  to  put  in  their  answer  ^'^jl^Ji,*^''" 

to  the  Plaintiff's  amended    bill*   .The  application  was  Plaintiff  could 

made  under  the  following  circumstances.   The  Plaintiff,  °^the  pSce 

lUbecca  Bailey^  was  described  as  of  Weymouth^  in  the  ^herc  she  was 

county  of  Dorset,  in  the  original  bill,  which  was  filed  residing  in  the 

on  the  6th  of  November  1834,  against  fVil^am  Qundry^  biiJ.andno 

'    ®  r  loformation 

WiUiam  Poole^  Peter  Gttndfyj  and  two  other  Defendants,  as  to  her 

The  Plaintiff,  after  answer,  obtained  on  the  ISth  of  May  Sj^ce^JJlld 

1695  an  order  to  amend  the  bill,  by  striking  out  the  name  be  obtained 

of  Peter  Gtrndry  as  a  Defendant,  on  payment  of  costs,  solicitor. 

which  were  subsequently  taxed  at  14/.  9s.  7d.     The    ,  Onamo- 

tion  made 
Mil  was  ametided  in  pursuance  of  this  order;  end  on  the  on  the  part 

21st  of  October  1835   the  Plaintiff  obtained   another  f/nd^^n^^b^ 

order  continued  on 
the  record, 
and  who  were  threatened  by  the  Plaintiff's  solicitor  with  an  attachment  for  want  of 
lai  answer  to  the  amended  bill,  the  Plaintiff  was  ordered  to  find  security  for  costs. 

A  bond  in  the  increased  penalty  of  100^,  as  required  by  the  40th  of  the  New 
Orders,  is  to  be  given  in  all  cases  where  security  for  costs  is  required  by  the  Court. 

E  3 
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laSff*       order  to  amend,  and  the  Plaintiff  was  described  in  the 
same  maoBer  in  the  amended  as  in  the  original  bill. 

The  PlainUff's  sdicitor  having  recaved  no  instnio- 
tions  to  pay  the  costs  of  the  Defendant  Peter  Gundty^ 
a  subpcsna  for  costs  issued  on  the  26th  of  Nooember, 
The  Plaintiff  could  not  be  found  at  Weymmtth^  and  no 
information  as  to  her  place  of  residence  could  be  ob- 
tained from  her  solicitor.  At  the  same  time  the  Plain- 
tiff's solicitor  was  threatening  the  Defendants,  who 
continued  upon  the  record,  with  an  attachment  for  not 
having  answered  the  amended  bill. 

Weeks  v.  Cole  (a),  and  Sandys  v.  Lor^  {b\  were  cited 
in  support  of  the  application. 

Mr.  Cookei  contra^  contended  that  the  present  appli- 
cation was  unsupported  by  any  authority.  Sandys  v. 
Long  did  not  apply ;  for  there  the  Plaintiff  had  described 
himself  as  of  a  place  where  he  did  not  reside,  and  it 
was  not  pretended  in  the  present  case  that  the  Plaintiff's 
place  of  residence  was  not  correctly  described  in  the  bill. 
The  general  rule  was,  that  a  Plaintiff  must  appear  to  be 
resident  abroad  at  the  time  of  filing  the  bill ;  Green  y, 
Chamock  (c) ;  and  the  mere  fact  of  a  Plaintiff  having 
gone  abroad  since  the  filing  of  the  bill  was  not  a  sufiicient 
ground  for  compelling  him  to  give  security  for  costs; 
Hoby  V.  Hitchcock  (d) ;  Anon,  {e)  In  this  case,  however, 
it  was  distinctly  sworn  that  the  Plaintiff  was  not  out  of  the 
jurisdiction.  If  the  Plaintiff  had  even  become  insolvent 
since  the  filing  of  the  bill,  the  Court  had  no  authority 
to  compel  him  to  give  security  for  costs.  It  was,  more- 
over, 

(a)  14  Vet.  51S.  (d)  5  Vei,  699. 

\b)  S  Mylne  ^  Kee%A%7.  \e)  2  JJick.  775. 

(c)  SBro.  C.  €.571. 
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over,  to  be  borne  in  mind  that,  agunst  the  Defendants 
who  made  this  application,  the  Plaintiff  was  in  no 
de&ult  whatever.  The  Plaintiff  would,  at  any  rate,  not 
come  within  the  40th  of  the  New  Orders  of  1828, 
which  increased  the  penalty  in  the  bond  to  be  given  as 
a  security  to  answer  costs  from  40^  to  100/.;  for  that 
order  applied  only  to  Plaintiffs  out  of  the  jurisdiction  of 
the  Court 

The  MASTEn  of  the  Rolls. 

The  ground  upon  which  the  Defendants  ask  for  this 
order  is,  that,  if  they  should  acquire  a  right  to  costs, 
they  are  liable  to  be  placed  in  the  same  difficulty  in 
which  the  concealment  of  the  Plaintiff's  residence,  and 
the  refusal  of  her  solicitor  to  tell  where  she  is  to  be 
found,  have  placed  the  party  who  has  been  dismissed 
and  who  is  entitled  to  costs.  I  think  I  must  make  the 
order.  This  case  is  quite  different  from  that  of  a  per« 
son  going  abroad  for  an  .occasional  purpose,  or  from 
that  of  a  Plaintiff  who  has  become  insolvent.  In  the 
case  of  an  insolvent  Plaintiff,  the  party,  though  in- 
solvent, is  here,  and  amenable  to  the  authority  of  the 
Court,  and  may  suffer  personally  the  consequences  of 
his  inability  to  pay  costs.  This  is  the  case  of  a  Plain- 
tiff who  has  absconded,  of  whose  place  of  residence  all 
knowledge  is  denied  by  her  solicitor,  and  who  is  trying 
to  escape  the  personal  consequences  of  not  obeying  the 
orders  of  the  Court* 

The  40th  of  the  New  Orders  of  1828,  increasing  the 
penal  sum  in  the  bond  to  be  given  as  a  security  for 
costs  from  402L  to  100/^,  is  confined  to  cases  in  which 
PlaintiflSi  are  out  of  the  jurisdiction  of  the  Court  (  and 
I  doubt  whether  the  Court  has  authority^  under  that 

E  4  order, 
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1886. 


March  IS. 


March  88* 


order,  to  increase  the  penalty  in  any  other  case  where 
security  for  costs  may  be  ordered. 


On  a  subseqaent  day  Mr.  Addis^  on  the  part  of  the 
two  other  Defendants  remaining  on  the  record  (not 
having  been  beard  when  the  motion  on  the  part  of  the 
Defendants  Gwidty  and  Poole  was  made),  submitted 
that  the  penal  sum  in  the  bond  to  be  given  as  a  security 
for  costs  ought  to  be  100/.  in  all  cases  where  security 
for  costs  was  required  by  the  Court ;  and  he  referred  to 
the  late  case  of  Sandys  v.  Long  (a),  before  Lord  lA^nd^ 
kitrsif  and  to  the  order  made  in  that  case  by  the  Vice- 
Chancellor,  where  the  amount  of  the  security  required 
was  in  conformity  with  the  fortieth  New  Order.  At  the 
time  when  the  fortieth  New  Order  was  made,  the  only 
cases  in  which  security  for  costs  was  required  by  the 
Court  were  cases  in  which  the  PlaintiflTs  were  out  of  the 
jurisdiction;  and  it  was  consbtent  with  the  reason,  if  not 
with  the  exact  letter  of  that  order,  that  when  security 
for  costs  was  required  in  other  cases,  the  same  increased 
amount  of  security  should  be  given.  There  were  four  De- 
fendants in  the  present  case;  and  a  penalty  pf  40/.,  to  be 
divided,  in  case  of  default,  among  four  persons,  (for  only 
one  penalty  could  be  recovered,  Ixnmdes  v.  Robertson  (£},) 
was,  for  any  practical  purpose  of  security,  nugatory. 

The  Master  of  the  Rolls  said  it  was  desirable  that 
the  rule  should  be  uniform,  and  he  would  inquire  into  the 
practice  which  had  been  adopted  in  the  other  Court 


This  day  his  Lordship  said  that,  besides  the  case  of 
Sandys  v.  Longy  which  bad  been  referred  to  at  the  bar, 

where, 

(a)  8  Mylne  4r  Keen,  487.  (6)  4  Mad,  465. 
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where,  it  was  to  be  observed,  there  was  no  question  as  !S96. 
to  the  amount  of  the  security,  he  had,  after  inquiry, 
been  furnished  with  orders  made  in  two  other  cases, 
where  the  Plainti£&  were  not  out  of  the  jurisdiction,  in 
which  the  amount  of  the  security  was  in  the  increased 
sum  required  by  the  fortieth  of  the  New  Orders ;  but 
It  did  not  appear  that  in  any  of  the  cases  in  which 
those  orders  were  made,  the  amount  of  the  security  was 
in  question  between  the  parties.  In  Gage  v.  Lady 
Siaffitrd  (a),  Lord  Hardwicke  observed,  that  the  sum  of 
40/^.,  as  a  security  for  costs,  was  very  low,  and  that  the 
Court  had  often  taken  notice  of  the  iowness  of  it,  but 
there  was  no  instance  in  which  the  Court  had  increased 
it  by  its  authority,  though  this  had  been  done  upon 
terms.  Lord  Hardvricke  thought  this  matter  should 
be  discretionary,  and  he  increased  the  amount  in  that 
case  upon  certain  terms.  In  Ogilvie  v.  Heanie  (i)  Lord 
Eldon  expressed  his  dissent  from  Lord  Hardwicke's 
opinion  that  this  matter  should  be  discretionary  in  the 
Court. 

Considering,  however,  that  security  for  costs  had, 
before  the  date  of  the  fortieth  New  Order,  been  required 
only  in  cases  where  the  Plaintiff  was  out  of  the  jurisdic- 
tion, and  that,  by  a  reasonable  analogy,  that  order  might 
be  extended  to  other  cases,  his  Lordship  thought  the 
rule  might  be  laid  down  that  a  bond  in  the  penal 
sum  of  100/.  should  be  given  in  all  cases  where  security 
for  costs  was  required.  The  Lord  Chancellor,  whom 
he  had  consulted  on  the  point,  concurred  in  that 
opinion. 

(a)  a  Vet.  sen,  556.  (6)  11  Fei.  598. 
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1886. 

J?«A.M.  VAUGHAN  V.  FOAKE& 

A  testatrix         JifARY  JAMES,  by  her  will  dated  the  3d  of  JUan* 
cave  the  re-       JLfUL  ,  ,     .  i      t^i  .     .«•     ^ 

sidueofher  1830,  gave  and  bequeathed  to  the  Plain  tin,  Ann 

property  to  Vaughan^  the  whole  of  her  4>  per  cent,  annuities  upon 

codicil,  re-  the  trusts  thereinafter  mentioned,  and,  after  giving  seve- 

SfL  and^hat,  ^^^  legacies,  she  bequeathed  the  residue  of  her  estate 

as  life  was  and  effects,  after  payment  of  her  personal  and  testae 

ii?  migh"bc  n^entary  expences  and  debts,  to  her  kind,  affectionate, 

removed  and  never-failing  friend,  Mrs.  Ann  Vaugban.    And  she 

in  such  case  appointed  the  Plaintiff  and  John  Finlay  executors  of  her 

appointed  22.  ^aL 
and  C,  her 
residuaiy 

t^toSi^       The  testatrix  made  a  codicil  to  her  will,  dated  the 
a  second  CO-     3d  of  Mcy  1830,  which  was  in  the  following  words:— • 

Sws:^"  As  "  ^^  ™y  J*s^  *»"»  ^^^^  ^^e  Sd  oi  March  1830,  I  leave 
the  death  of  my  invaluable  friend,  Mrs.  Ann  Faughany  my  joint 
motherof B,  trustee  and  executrix  with  Mr.  John  Finlay,  and,  after 
and  C.)  has  ^jj^  payment  of  sundry  legacies  and  expences,  I  leave 
and  as  her  two  the  same-named  Mrs.  Ann  Vaughan  my  residuary 
ultima^eir  legatee.  Now,  as  life  is  very  uncertain,  and  the  above- 
become  my  named  Mrs.  Ann  Vaughan  may  be  removed  before  me, 
r^teesf the  ^^'*  ^  ^V  ^*'^  ^^^  resolve,  that  in  such  case  I  appoint 
15/.  she  was  jfosa  and  Arthur  Warren,  the  children  of  the  late  Mrs. 
to  have  I  give  ^,_  ,  .  i  i  .  ,  . 
toMrs./f.:»'  Warren,  to  be  my  residuary  legatees,  share  and  share 

Held,  that  A.    alike,  or  to  the  survivor,  in  which  case  and  for  which 

was  entitled  '  ^  ^ 

to  the  residue,  purpose  I  appoint  Biddulph,  Cocks,  and  Co.,  bankers, 

trustees  of  the  said  Rosa  and  Arthur  Warren  share  and 

share  alike  as  above  mentioned.     I  consider  this  as  a 

codicil  to  my  will  of  the  3d  of  March  1830." 

The  testatrix  made  a  second  codicil  to  her  will,  dated 
the  2d  of  February  1831,  which  was  in  the  following 

words : 
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words:  — ''This  is  a  farther  codicil  to  my  one  above.  1886. 
In  addition  to  the  200/.  left  in  my  will  to  Mrs.  Isabella 
jhguM^  1  direct  my  tnistees  or  executors  to  give  Mrs. 
habeOa  Argus  the  additional  sum  of  100/.  And  as  the 
death  of  Mrs.  Eosina  Jane  Warren  has  taken  place,  and 
as  her  two  children  will  ultimately  become  my  residuary 
l^atees,  the  15/.  she  was  to  have  I  give  to  Mrs.  Hays. 

The  testatrix  died  shortly  after  the  date  of  the  last 
codicil,  and  JMn  Firday  alone  proved  her  will.  John 
FSnUty  paid  the  debts  and  legacies  of  the  testatrix,  and, 
after  such  payment,  a  residue  of  888/.  remained  in  his 
hands.  He  died  in  December  1881,  having  appointed 
the  Defendants,  John  Foakes  and  Bffwland  ffinbore,  his 
executors,  and  Ann  Faughan  shortly  afterwards  proved 
the  will  and  codicils  of  the  testatrix. 

The  bill  was  filed  by  Ann  Faughan^  who  claimed  to 
be  entitled  to  the  residuary  estate  of  the  testatrix,  against 
the  execntors  of  FinUty^  and  the  children  named  in  the 
first  codicil ;  and  the  question  was  whether  the  codicils 
operated  as  a  revocation  of  the  gift  of  the  residue  to  the 
Plaintiffin  the  will. 

Mr.  Pemberion  and  Mr.  Hetherington^  for  the  Plaintifll 

There  can  be  no  doubt,  from  the  affectionate  terms 
whidh  the  testatrix  uses  with  respect  to  Mrs.  Fat^han^ 
that  the  Plaintiff  was  the  person  to  whom  she  wi» 
chiefly  desirous  of  leaving  the  residue  of  her  property. 
In  her  first  codicil  the  testatrix  contemplating  the  un- 
certainty of  life,  after  reciting  that  she  had  appointed 
the  Plaintifi*  her  residuary  legatee,  provides  that,  in 
case  the  Plaintiff  should  die  in  her  lifetime,  the  two 
children  named  in  the  codicil  should  be  entided  to  the 
residue  of  her  property.  In  the  second  codicil  she  mis- 
recites 
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1836.  recites  the  effect  of  the  prior  codicil,  stating,  as  a  reason 
for  giving  to  a  person  therein  named  a  legacy  which 
had  lapsed  by  the  death  of  the  mother  of  the  two 
children  named  in  the  fii*st  codicil,  that  those  childran 
would  ultimately  become  her  residuary  legatees.  The 
question  is,  whether  this  roisrecital  can  affect  the  pre* 
vious  disposition  in  favour  of  the  Plaintiff. 

A  recital  of  a  gift,  where  a  testator  has  before  given 
nothings  may  amount  to  a  gift  by  implication;  but  a 
recital  under  an  erroneous  conception  of  the  thing 
supposed  to  have  been  given  will  not  alter  the  nature 
pf  the  subject  referred  to,  nor  of  itself  operate  a  gift. 
This  distinction  is  taken  by  Sir  William  Grants  with  his 
accustomed  clearness  and  discrimination,  in  Smiii  r. 
Fitzgerald,  (a)  Speaking  of  the  recital  in  that  case,  Sir 
William  Grant  observes:  **It  refers  to  something  as 
already  given;  something  that  he  had  given,  or  sup- 
posed that  be  had  given.  If,  in  the  preceding  part, 
there  was  nothing  that  could  in  any  way  answer  the 
description  of  what  he  here  says  he  had  willed  to  them, 
there  would  then  be  room  for  the  application  of  the 
doctrine  that  a  declaration  by  a  testator  that  be  had 
given  something  is  sufficient  evidence  of  an  intenlion  to 
give  it,  and  amounts  to  a  gift ;  but  the  question  here  is, 
whether  he  did  not  mean  to  describe,  however  in- 
accurately, that  which  he  had  before  actually  given.'* 
Applying  this  test  to  the  present  case,  it  is  plain  that 
the  recital  in  the  second  codicil  is  a  mere  inaccurate 
description  of  the  contingent  interest  given  to  the 
children  of  Mrs.  Warren  in  the  first  codicil ;  and  the 
effect  of  holding  this  recital  to  be  equivalent  to  a  gift 
to  those  children  would  be  to  disappoint  the  clear  in- 
tention of  the  testatrix  in  favour  of  the  Plaintiff. 

Mr. 

(a)  3  K.  4-  ir.  2. 
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Mr.  Kinderdetf  and  Mr.  Stintan^  contra.  18S6* 

The  doubt  as  to  the  intention  of  the  testatrix  was  so 
atrongly  felt  by  the  Plaintiff  herself  before  the  death 
of  the  co-executor,  that  she  expressed  her  readiness  to 
give   up  her  claim  to  the  principal  in  favour  of  the 
children  of  Mrs.  Warren^  reserving  to  herself  a  life- 
interest  only  in  the  residuary  fund;  and  a  deed  was 
actually  prepared  for  the  purpose  of  carrying  her  ex* 
pressed  intention  into  effect.      The  two  codicils   may 
consist  with  each  other  by  giving  the  interest  of  the 
residue  to  the  Plaintiff,  and  the  capital  at  her  decease 
to  the  children  of  Mrs.  Warren^  and  the  word  "  ulti- 
mately "  supports  that  construction.     That  the  testatrix 
intended  to  give  an  absolute  interest  in  her  residuary 
property  to  those  children  is  clear,  for  she  gives  away 
to  another  person  the  legacy  which  had  lapsed  by  the 
death   of  their  mother  expressly   upon   that  ground. 
Where  the  intention  is  clear,  the  Court  has  held  a 
recital  to  be  equivalent  to  an  appointment :  Potdson  v. 
Wellington  {a) ;  and  it  has  not  only  held  a  recital  to 
amount  to  a  gift,  but  supplied  words  of  limitation  where 
such  words  appeared  to  have  been  omitted  by  mistake:^ 
Bibin  V.  Walker,  (i) 

7^e  Master  of  the  Rolls. 

I  have  no  doubt  as  to  the  construction  to  be  put 
upon  these  codicils.  All  the  cases  of  this  kind  depend 
upon  their  own  peculiar  circumstances;  a  recital  of 
what  a  testator  had  done,  or  supposed  he  had  done,  may 
amount  to  a  gift ;  and,  for  the  purpose  of  ascertaining 
the  effect  of  the  recital,  we  must  look  to  the  whole  in- 
strument. In  this  case  the  testatrix  gives  the  residue 
of  her  property  to  the  Plaintiff  by  her  will ;  and  by  a 

codicil 

(a)  S  P.  Wnu.  533.  (*)  ^nUU.  661. 
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codicil  reciting  that  pft^  and  contemplating  the  un- 
certainty of  life,  and  the  possibility  that  Mrs.  Faughan 
might  be  removed  before  her,  she  appoints  in  such  case 
the  two  children  of  Mrs.  Warren  her  residuary  legatees. 
So  &r  there  is  no  doubt  of  the  construction  ;  but  then 
comes  the  codicil  which  she  expressly  describes  as  an 
addition,  not  to  the  will,  but  to  the  prior  codicil,  which 
prior  codicil  made  a  contingent  gift  to  the  children  of 
Mrs.  Warren  in  the  event  of  Mrs.  VoMighan  dying  in 
the  lifetime  of  the  testatrix.  This  further  codicil,  after 
giving  an  additional  legacy  of  lOO/.,  proceeds  in  these 
words:  —  **  As  the  death  of  Mrs.  Rosina  Jane  Warren 
has  taken  place,  and  as  her  two  children  will  ultimately 
become  my  residuary  legatees,  the  15/.  she  was  to  have 
I  give  to  Mrs.  Hayz^ 

The  quesUon  is,  whether  this  amounts  to  evidence 
of  an  intention  to  make  any  gift  to  the  children  of  Mrs. 
Warren  other  than  that  which  she  had  previously  made 
by  her  first  codicil.  I  cannot  say  that  it  does.  There 
is  a  misrecital  of  what  she  had  previously  given,  —  she 
recites  that  as  an  absolute,  which  was  only  a  contingent 
gift;  if  the  word  **may"  had  been  used  instead  of 
'*  will "  the  recital  would  have  been  in  exact  conformity 
with  the  prior  gift.  As  by  the  prior  codicil  she  had 
conferred  the  gift  of  the  residue  of  her  property  on  the 
Plaintiff,  and  as  there  is  no  question  as  to  that  codicil, 
I  am  of  opinion  that  the  PLnintiff  is  entided  to  the 
decree  prayed  by  her  bill. 
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18S6. 

MALCOLM  V.  CHARLESWORTH.  F^- 15,  i«. 


jTDWAnD  MANNERS^  by  his  will,  dated  the  5th  Anasdgnment 

oi'Mhrch  1801,  devised  ftU  his  manors,  messuages,  charged  upon 

lands,   tenements,  and   hereditaments  whatsoever  and  land  is  an 

wheresoever  to  Ann  Stafford  and  her  assigns  for  her  life;  money  only, 

and,  after  her  decease,  he  devised  all  his  real  estates  ^ect^°and 

whatsoever  unto  his  ten  children  therein  named  and  within  the 

their  heirs,  sabject  to  the  payment  of  12,000/.  therein-  the^llt^ 

after  given  and  bequeathed  to  Roosilia  Tkarston  and  «cti.    The 

^  *■  regiftration  of 

Harrioi  Tkorstons  and,  after  providing  for  the  event  of  such  an  as- 

his  children  dying  under  twenty-one,  and  without  issue,  5^!^o5^* 
the  testator  proceeded  as  follows: — **  I  give  and  bequeath  does  not  post- 
unto  Soosilia  ThorsUm  and  Harriot  Thorston  the  sam  of  j^r^ister!^ 
12,000/.,  to  be  equally  divided  between  them,  share  and  jMignment  of 
share  alike;  and  in  case  either  of  them  shall  happen  to  legacy, 
die  before  they  shall  attain  the  age  of  twenty-one  years» 
and  unmarried,  then  my  mind  and  will  is  that  the  share 
of  her  so  dying  shall  go  and  be  paid  to  the  survivor  of 
them.    And  I  do   hereby  charge  all   my  messuages, 
&rms,  lands,  tenements,  and  hereditaments  in  Goadbtf^ 
otherwise  Goadby  Marwood^  and  Kirby  BeUars,  other- 
wise Kirhbg  Bellars,  in  the  county  of  Leicester^  and  in 
die  county  of  Yark^  after  tlie  decease  of  Ann  Stafford^ 
with  the  payment  of  the  said  sum  of  12,000/.  by  me 
given  and  bequeathed  unto  Roosilia  Thorston  and  Har^ 
riot  Thorston. 


The  testator  died  in  the  year  1811,  leaving  Ann  Stqf* 
ford^  the  ten  children  named  in  the  will,  who  all  lived 
to  attain  the  age  of  twenty-one  years,   and  Roosilia 
Thorston  and  Harriot  Thorston^  surviving  him. 

Roosilia 
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fsye. 


Hoosilia  Thorston  attained  the  age  of  twenty-ond 
years,  and  afterwards  intermarried  with  Edward  Arck" 
deacon,  Harriot  Thorston  also  atuined  the  age  of 
twenty-one  years  in  1810,  and  intermarried  with  John 
Byng  Wilkinson^  who  was  afterwards  appointed  pay- 
master of  the  10th  regiment  of  Royal  Hussars. 


On  the  appointment  of  John  Byng  Wilkinson  to  the 
cfBce  of  paymaster,  James  Wilkinson  entered  into  a 
bond  for  the  payment  of  1000^.  to  secure  the  faithful 
discharge  by  John  Bj/ng  Wilkinson  of  his  duties  in  that 
office ;  and  by  an  indenture  dated  the  2d  of  Auffist 
1813,  between  John  Byng  Wilkinson  of  the  one  part» 
and  Thomas  William  Hill  and  James  Wilkinson  of  the 
other  part,  reciting  that  James  Wilkinson  had  entered 
into  such  bond,  that  John  Byng  Wilkinson  was  indebted 
to  his  father,  John  Wilkinson^  in  the  sum  of  561Z.  Ite, 
and  that  his  father  was  also  surety  for  him  in  a  bond 
for  500/.,  and  that  John  l^fng  Wilkinson  was  desirous 
of  securing  the  payment  of  such  monies,  and  abe  of 
making  son^e  provision  for  his  wife,  Harriot  WiUcinsonj 
and  his  two  natural  children  therein  named,  it  was  wit*^ 
nessed  that  John  Byng  Wilkinson  assigned  to  Hill  and 
James  Wilkinson^  their  executors,  &c.,  the  sum  of  6000/if 
being  the  moiety  of  the  sum  of  12,000/.  to  which  John 
Byng  Wilkinson  was  entitled  in  right  of  his  wife,  under 
the  will  of  Edward  Manners^  after  the  decease  of  Ann 
Stafford^  in  trust  as  an  indemnity  to  James  Wilkinson  and 
John  Wilkinson  in  respect  of  the  bonds  entered  into  by 
them  respectively,  and  upon  further  trust  to  pay  the  sura, 
of  56 IL  lis.  and  interest  to  John  WHkinsott,  and  such 
further  sums  as  John  Wilkinson  might  advance  or  pay 
on  account  of  John  Byng  Wilkinson,  not  exeeeduig  in 
the  whole  the  sum  of  1000/.,  and  interest  from  the  time 
of  advanoing  the  aarae^  and  then  as  concerning  the  aum 
of  2000/.,  part  of  the  said  6000l^upon  trust  lo  invest  the 

aamc 
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same  in  government  or  real  securities,  and  pay  the  an- 
nual proceeda  of  such  securities  into  the  proper  hands 
o(  Heayioi  Wilkinson  for  her  separate  use  during  her 
natural  life,  or  to  such  person  as  she  by  any  note  or 
writing  signed  by  her,  but  without  anticipation,  and 
without  the  same  being  disposed  of  to  any  other  purpose 
than  her  personal  maintenance  should  direct;  and  after 
her  decease  in  trust  for  Elizabeth  Wilson  and  Frances 
Wilsoftf  the  two  natural  children  of  JbAit  Byng  WUkinsoHf 
in  equal  shares  $  and  as  to  the  residue  of  the  6000/.  for 
the  absolute  use  and  benefit  of  John  Byng  Wilkinson. 

In  the  year  1821  James  Wilkinson  was  called  upon 
to  pay  the  sum  of  1000^.  to  make  good  deficiencies  in 
the  accounts  of  John  Bj/ng  Wilkinson  as  paymaster;  and 
he  paid  that  sum<  He  died  shortly  afterwards,  having 
made  a  will  by  which  he  appointed  his  wife,  Caroling 
Wilkinson^  his  sole  executrix. 

Ann  SiaJJbrd^  the  tenant  for  life,  died  in  Seplemier 
1827;  and  shortly  after  her  death  the  bill  was  filed  by 
Caroline  Wilkinson^  the  personal  representative  of  James 
tnikinsofif  against  the  several  parties  interested  under 
the  will  of  Edward  Manners i  and  it  prayed' that  the  sum 
of  1000/.,  and  interest  due  in  respect  of  the  bond,  might 
be  paid  to  her,  and  the  residue  applied  in  the  manner 
directed  by  the  indenture  of  the  2d  of  August  1813} 
or  otherwise  that  the  12,000/.  might  be  raised  by  sale 
or  mortgage  out  of  the  devised  estates,  and  that  6000/.^ 
part  thereofi  might  be  applied  in  satisfaction  of  what 
should  be  found  due  to  the  Plaintiff,  and  upon  the 
trusts  of  the  indenture  of  the  2d  of  August  1819,  and 
that  the  remaining  60001.  might  be  paid  to  the  Defend-' 
ants  entided  thereto. 


1830. 


Caroline  tKlkinson  afterwards  intermarried  with  Uo» 
bari  Mttkolmf  and  the  suit  was  duly  revived* 
Vol.  I.  F  Shortly 
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4S56.  SlKMrtly  4ifter  the  marriage  .of  Jobi  Sgt^  fVUtinson 

w'ub  Harrud  Thontm  a  separation  took  plaoQt  and  Abs* 
IKfttiJUori.  resumed  her  maiden 


On  the  SOlh  of  Jpnl  J884  Mra.  mUmsm 
an  indenture^  purporting  to  be  between  £bmpi  ^Timirs-' 
.Um$  ofjermj/n  Strati  in  the  parish  of  St.  Jamet^.  in  ilie 
connty  of  Middkitjc,  spinster,  of  the  m^  pari,  and  the 
Defendants  William  Thompson^  James  Christian  Qemait 
BeU^  and  Join  Oiapman^  the  trustees  of  the  Bevefsiooary 
interest  Society,  of  the  other  part,  whereby,  after  jrecitiag 
the  will  of  the  testator  Edward  Manners^  and  that  ffar- 
riet  Thonicn  had  acquired  a  vested  interest  in  a  moiety 
of  the  12,000/.  expectant  upon  the  death  of  Arm  Staf^ 
Jbrd^  who  had  attained  her  sixty^fifth  year,  and  that 
jtbe  Defendants  kad  by  their  agent,  at  a  public  sale  4>y 
Auction,  contracted  and  agreed  with  Harriot  Hnonkn 
for  the  absolute  purchase  (free  fimn  all  chargas,  except 
legacy  duty)  of  her  interest  in  the  said  sum  of  6000^, 
it  was  witnessed  that,  in  considerati(Ki  of  the  sum  of 
9S50L,  paid  by  the  Defendants  Thompson^-  Bdl^  and 
Chapman  to  Harriot  Thorston^  she  bargained,  sold,  and 
assigned  to  the  said  Defendants  all  the  said  sum  of 
6000?.  bequeathed  to  her  by  the  will  of  Edward  Man^ 
ners^  and  to  which  she  was  entitled  in  expectancy  on 
the  decease  of  Ann  Stafibrd. 

The  sum  of  3850/.  was  paid  to  Mrs.  fniUnson  by 
Messrs.  Thampsoft^  Bell,  and  Chapman^  aod  a  farther 
sum  of  67/.  was  afterwards  paid  to  her  by  those  De- 
fendants in  consequence  of  its  having  been  discovered 
•  chat  she  was  more  nearly  related  to  the  testator  than 
she  had  been  represented  to  be  by  the  particulars  of 
salci  and  chat  therefore  a  smaller  legacy  duty  woilld  be 
payable  upon  her  l^;acy. 

The 
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Tbe'  Re*«riioMiiy  inteMSt  Society  >k»rihg  ^fterWMnds 
4\&otm/Mii  dtut  Mrs.  Wilkmmm  mu  a  manried  wanwi, 
and  that  bar  hiwbaad,  «JMa  Bjft^  HVnuuMf  mm  Ifvilig 
at  Oabis^  entered  into  a  «egotiatioii  with  JM»i  Byng 
'MIMiMir  /  «iid  by  an  iadentarv  datad  Ibe  94«b  of  «7% 
'imS,  aMd  mode  between  Mn  Byng  WOUnson  df  tbe 
'fini  pavt,  ibe  Defendaaca  THasipMi,  StU^mndOkapimn 
«ribe  seMod  part»  and  GeoiTge  SUphvi^  Uie  eolieitor  of 
tbe  Sbcia^)  of  the  third  part,  John  Byng  fTMUmtHii  Sn 
consideration  of  5001.  paid  to  him  by  the  Defendants, 
conftnnad  'the  assigMRent  nMde  by  bis  wife^  and  re- 
leased all  bis  inievest  hi  tbe  moiety  of  %be  legacy  xif 
1%M0L 


*-^S9tm 


The  Defendsmts  T^kMapesa,  jBMj;  and  Ckapman  staetd 
die  «bofe^nentioned  Acts  ia  th«ir  answer ;  and  tbty 
farther  stated  that,  at  the  time  of  the  assignment  made 
by  Mrs.  Witkinsouj  they  had  no  notice  or  information 
tiiatsha  was  a  married  woman ;  and  Uiat,  fcir  tbe  pur- 
pose of  sati^iag  their  solieStor  that  she  was  oompesewt 
•SO  anign.b«r  reveraioDary  interest,  she  made  an  ait- 
davit  before  one  of  tbe  Masters  of  the  Ooorr^  ito  aAich 
sbe  deseribed  herself  as  Hm-riet  Thotstofij  spiaBter;  and 
swore  tbat'sbe  had  not  directly  or  indinetly  tneaai- 
berad,.orin  any  way  disposed  of  the  6000/.,  or  any  fiart 
thereof,  and  that  she  watahen  a  single  wonan  and 
never  bad  been  married.  The  Defendants  farther 
stated  that  they,  by  tbeir  solicitor^  caused  a  search  to 
be  aaadefar  inemaibrances  in  the  North  and  West 
•Ridings  of  Ysri  before  tbe  pavchase  was  completed; 
•and  that^  after  the  purchase,  they  caused  a  memorial  of 
^4be  indentureof  the  90th  of  April  ia24>  to  be  registered 
mtb»  register  tflBoe  for  the  North  Ridingof  the  coaaty 
-of-  Sbfrir,  in  which  ridii^  a  great  part  of  fike  testator's 
estates  was  situated,  and  also  gate  notice  lo  Ann  Skfff^'d 
that  -Miss  Harriot  Thershn  had  assigned  to  them  her 

F  2  rever- 
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reversionary  interest  in  the  60002.  The  DefendanU  sub- 
iinillad  thsltheindenuires  asderwhicb  thafdmmcil  vcN* 
bjr  reason  of  such  regisiratioii  and  nottotf -entitled  lO'pii- 
iOrsty  over  the  indenture  of  the  9d  at  JugusidSkSif^o  Smt 
jBt  least  as  ihe  testator's  lands  in  the  NorthiRidingioCihe 
bounty  of  York  were  concerned,  and  theyiaaiatxid  ihat 
the  last-mentioned  indenture  was  voluntary  and  without 
jeonsidafatioB,  exeept  so  far  as  JoMtes  IVilkimaBBJoAttohn 
'WUkin$on  respectively  were  iotereatcd  tfaapeku 


The  questions  made  in  the  cause  were,  whetlier  the 
'  registration  and  notice  relied  upon  by  the  Reversionary 
interest  Society  had  the  effect  of  giving  priority  to  the 
indentures  under  which  they  claimed  over  the  inden- 
iure  of  the  2d  oi  August  181 S;  and  what,  if  any,  in- 
ieiiest  Mrs.  Wilkinson  took  under  the  last-mentioned 
indenture« 


Mr.  Pemberion  and  Mr.  Afofirv,  for  the  PlaintiO^ 
•submitted  that  there  was  no  ground  whatever  for  the 
4;laim  to  priority  setiip  by  the  answer  of  the  Defendants 
^representing  the  Reversionary  interest  Society.  The 
doctrine  as  to  the  effect  of  notice  in  postponing  an 
equitable  incumbrance  prior  in  point  of  date  had  already 
been  carried  very  far,  but  this  was  the  first  attempt 
which  had  been  made  to  claim  priority  on  the  ground 
•of  notice  for  an  instrument  in  itself  perfectly  invalid. 
The  Defendants  stated  in  their  answer  that  they  had 
given  notice  to  the  tenant  for  life  of  the  assignment 
fraudulently  made  to  them ;  but  the  tenant  for  life  was 
in  np  maqner  interested  in,  or  bound  to  act  upon  such 
notice.  How  could  notice  to  the  tenant  for  life  of  a 
subsequent  fraudulent  assignment  affect  the  claims  of 
persons  interested,  by  virtue  of  a  bond  fide  prior  assign- 
ment, in  a  legacy  charged  upon  the  devised  estates? 
As  to  the  registration  of  the  deed  h^  the  Defendants, 
-    .  that 
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.tln^#«8iiur'iiedcc^  ewea  if  the  deed  bad  beoi  a  pitt|i8r  /T9S6« 

-aiibject.of  TesiaCnattoa;   hot  the  neffUtration  of  an  a«-  'I."     '  ' 
mganmtt  oi  a  ftum  tf  money  was  an  act  perMiaty  9. 

'itagotoryt  md«  ooirid  not  possibly  give  any  adtantage  to  ^^^^!l^ 
ibeDefiMdairt&i 


'     Mru  AvMM  aad  Mr.  QmroHf  for  Ae  trustees  of  the 
Beversionsay  mterest  Society. 

A  gross  fraud  was,  no  doubt,  practised  by  Mrs. 
Wilkinson  upon  the  Reversionary  interest  Society ;  but 
Vifeme  eaoert  will  not  be  permitted  in  this  Court  to  take 
advantage  of  her  own  fraud:  Savage  v.  Foster,  {a) 
Whatever  interest,  therefore,  Mrs.  Wilkinson  had  in 
the  legacy  passed  to  the  Society  by  her  assignment,  and 
the  subsequent  confirmation  for  valuable  consideration 
by  the  husband  removes  all  doubt  as  to  the  title  of  the 
Society,  except  as  against  incumbrancers  prior  in  point 
of  date;  and  the  question  as  between  the  Plaintiff  and 
the  trustees  of  the  Reversionary  interest  Society  is, 
whether  the  deed  of  the  latter  ought  not,  by  reason  oP 
the  registration,  and  the  superior  diligence  of  the 
trustees,  to  prevail  against  the  incumbrance  of  the 
X^aintilT  The  assignment  to  the  Defendants  was  an 
assignment  of  a  moiety  of  a  legacy  charged  upon  land;: 
and,  being  therefore  an  assignment  of  an  interest  in 
land,  it  plainly  required  registration,  so  &r  as  the  land 
upon  which  the  legacy  was  charged  was  situate  in  the 
North  Riding  of  Yorkshire.  The  language  of  the  act 
of  &  6.  2<  c.  6.  is,  that  a  memorial  of  all  deeds  and 
conveyances  by  which  any  lands  in  the  North  Riding  of 
the  county  of  York  may  be  any  way  affected  in  law  or  in 
equity  may  be  registered  ;  and  in  Scrnfton  v.  Qtiincej/  (5), 
Where  a  question  was  made  whether  a  deed  executing  a 

power 


(a)  9  Mod,  55. 


(6)  2  re$.  sen.4ISc 
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pcm^  of  afyp^intment  was  tueh  a  deed  at  pfeqofead  t»i 
be  registM'ed,  it  was  held  to  be  a  dead  afietiai^  laad^ 
and  was  pastponed  to  a  mortgage  made  sobsaqaefidy 
to  it  and  registered  before  it.  It  is  true,  as'  Lonl 
Jtedesdale  has  observed,  that  the  regfetry  ia  aM  notioe 
to  all  intents  and  purposes,  but  the  meaning  and  in* 
tention  of  the  registry  aets  is  to  secure  peffoos-  adtiag 
charges  upon  estates,  and  to  provide  that  they  shaiL 
have  that  to  resort  to  which  will  enable  them  to  take 
with  more  security:  BusheU  v.  Bushell^a),  Laiauche  ▼• 
Lord  Dunsam/  {b\  Underwood  v.  Lord  Ckmrtomn*  {cl  If 
the  deed  of  the  2d  of  August  1813  had  been  registered, 
the  Reversionary  interest  Society  would  have  escaped 
altogether  the  fraud  that  was  practised  upon  thep* 
Xhe  society,,  however^  is  at  least  entitled  to  all  the 
benefit  they  can  derive  from  their  superior  precaution 
and  diligence.  So  far  as  the  land  upon  which  thj 
legacy  is  charged  is  situate  within  the  North  Riding 
of  Yorkshire^  the  registry  gives  to  the  Defendants  n 
prior  title;,  and  by  giving  notice  as  tbey  did,  of  the 
assignipent  of  their  chose  in  action  as  well  to  the  leg^l 
tenant  of  the  e;5tate  upon  which  their  interest  was. 
charged  as  to  the  devisees  in  remainder,  they  acquired 
a  priority  jover  the  plaintiff,  who  neglected  to  use  the 
sjune  diligence  <  Dearie  v.  Hall  (d),  Loveridge 
Copper,  (f ) 


V. 


.  }At.  fCinderdet/^  for  Mrs.  Wilkinson^  submitted  that 
tthis  suit  raised  no  question  between  his  client  and  the 
{Reversionary  interest  Society,  and  that  as  between  Mrs. 
ff(iliinson  and  the  Plaintiff  tlie  only  question  was  whe- 
t];ier  she  w^s  not  entitled  to  her  equitable  settJemeni^ 


(a)  1  8eh.  ^  Lef,  97. 
(A)  1  Sch.  #  Lrf.  157. 


out 


(i)  sRuu.l. 
U)  5  Buss.  80. 
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out  or  the  fiind.  Nothinjy  that  had  traasptred  in  this 
aoit  could  aftsct  Mrs.  Wtlkinsovfs  right  to  a  seUlement, 
The  fhwd  impaled  to  her  wat  not  In  evidence ;  it  ap- 
peared ooly  upon  an  answer  which  could  not  be  used 
agaiostheiv  and.  it  was  very  possible  that  the  transaction 
might  bd  capable  of  a  satisfactory  explanation.  At  any 
Td^  whatever  might  be  the  equities  between  Mrs.  WU^ 
Un$oH  and  the  Reversionary  interest  Society,  the  Court 
conld  not  determine  those  e^ities  in  the  present  anit« 
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Mr.  Tinned  for  other  Defendants, 


Mr.  PewAetion^  in  reply. 

There  is  no  authority  for  the  proposition  that  an 
assignment  of  a  legacy,  or  of  a  part  of  a  legacy  charged 
upon  land  must  be  the  subject  of  registration  if  the 
land  upon  which  the  legacy  is  charged  be  in  a  register 
coanty.  The  object  of  the  Registry  Acts  is  to  prevent 
any  person  dealing  with  the  lands  from  being  prejudiced 
by  secret  incumbrances ;  but  how  can  any  person  deal-* 
ing  for  these  lands  be  in  the  least  degree  affected  by 
any  assignment  of  the  legacy  of  19,0001.  which  is  cliarged 
upon  them  ?  In  Scrqfton  v.  Qjuincey  the  question  was 
not  whether  an  assignment  of  a  sum  charged  upon- land, 
but  whether  a  deed  of  appointment  affecting  the  land ' 
itself  was  to  be  the  subject  of  registration.  If  an  as^ 
signment  of  every  legacy  charged  upon  land  in  a  regis* 
ter  county  must  be  the  subject  of  registration,  so  must* 
the  assignment  of  every  debt  so  charged  ;  and  if  a  tes-*' 
tator  directed  his  land  in  a  register  county  to'  be  sold 
for  the  payment  of  his  debu,  no  creditor,  according  iX> 
the'  doctrine  contended  for  on  the  Other  side,  could 
safely  deal  with  his  debt  by  way  of  assignment,  will,  or 
any  other  instrument,  without  making  it  tlie  subject  of 
registration.   No  question  can  ever  arise  betw^B^tv  parties 

F  4  having 
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haviijg  p  registered  And  am  unr^itered  dfed*  esiQ^ 
where  the  subject  of  the   registered  deed  is  4k  direct . 
imm^ediate  interest  affecting  the  l^nd.     The  as^g9iQ«pt> 
of  a  legficy  charged  upon  land  caQ  neyer  affect  the  liod. 
within  the  meaning  of  the  registration  acts^  or  kg  ^ny . 
possibility  prejudice  the  title  of  a  purchaser*     Theiw. 
is  no  evidence  before  the  Court  of  any  acUial  vn^tm  * 
having  be^n  given  by  the  Defendants,  and  it  is  fuw- 
necessary  therefore  to  advert  farther  to  that  part  of  the 
argument. 


TTie  Master  of  the  Rolls  (after  stating  tii£  facu). 

The  bill  is  filed  by  the  personal  representative  of 
James  Wilkinson^  for  the  purpose  of  having  her  claim 
satisfied  out  of  the  sum  pf  6000/.,  being  the  moiety  of 
the  legacy  (charged  upon  the  devised  estates,  and  the 
residue  of  that  supi  applied  upon  the  trusts  of  the  inden- 
ture of  the  9d  of  ylugust  1813;  and  the  Plaintiff's  claim 
is  resisted  by  the  Defendants,  the  trustees  of  the  Re- 
versionary interest  Society,  ypon  two  grounds..  First, 
it  is  said  that  the  assignment  of  the  legacy  was  a  deed 
affecting  the  land  upon  which  it  is  charged,  and  thal^  as 
a  great  part  of  that  land  is  situate  in  the  North  Riding 
of  the  county  of  Y^^'h  ^^^  want  of  registration  affects  the 
vaUdtty  of  the  deed  under  which  the  Plaintiff  claims. 
Next,  it  is  contended  that  the  Defendants  are  entitled  to 
priority  over  the  Plaintiff,  because  they  gave  notice  of 
their  assignment  to  the  tenant  for  life  of  the  estates  upon 
which  the  legacy  is  charged,  and  no  such  diligence  was 
used  by  the  Plaintiff.  I  need  not  advert  further  to  the 
argument  founded  upon  notice,  because,  although  the 
point  h  insisted  upon  by  the  Defendants  in  their  answer, 
tbare  is  no-  evidence  of  any  notice  having  been  given. 
As  to  the  other  point,  the  only  question  is,  whether  the 
land  sititate  in  the  county  of  York — for  the  argument 

cannot 
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cannot  possibly  be  extended  to  the  land  in  Leicestershire 
-^  is  to  be  considered  as  afiected  by  an  assignment  of  ai 
le^^  charged  upon  the  land.  It  appears  to  me  that 
tbe  deed  under  which  the  Plaintiff  claims  is  not  a  deed 
whkli  idEscts  the  land ;  it  is  an  assignment  of  the  money 
cbavged  upon  the  land,*  and  of  tbe  money  only;  and  if  I 
were  to  hcrid  that  an  instrument  assigning  money  charged 
upon  hnd  situate  in  a  register  county  required  regis- 
tration, I  should  lay  down  a  rule  which  certainly  has 
not  hitherto  been  adopted.  The  Plaintiff  is  entitled, 
therefore^  to  the  payment  of  what  is  due  to  him  out 
of  this  chai^  in  priority  to  the  Reversionary  interest 
Society. 


18S6. 


The  counsel  fqr  Mrs.  WHkinson  claims,  on  her  behalf, 
her  right  to  a  settlement  out  of  this  chai^.  It  must  be 
admitted  that  she  baa  that  right;  for,  though  there  is 
strong  reason  for  believing,  it  cannot  be  considered 
as  in  proof  in  this  suit  that  Mrs.  Wilkinson^  by  a 
gross  fraud,  induced  Messrs.  Thompsony  BeUf  and  Ci^t^ 
man  to  take  from  her  the  assignment  under  which  tliey 
claim,  and  to  pay  to  her  a  large  sum  of  money  upon  a 
representation  which  was  entirely  false*  If  so  gross  a 
fraud  w^re  in  proof,  it  would  not  require  cases  lo  shew 
that  a  married  woman  will  not.  be  permitted  in  this 
Court  to  take  advantage  of  her  own  fraud.  Wfaatever 
inquiry  may  be  asked  on  behalf  of  the  Reversionary  in* 
terest  Society,  which  is  moat  likely  to  bring  out  the  tnitb, 
I  shall  he  most  willing  to  accede  to.  .  ^ 


A(ter  soQie  .discussion,  an  inquiry  ,was  directed  Dudep 
what  circumstances  the  deeds  of  the  SQih. of  j1prvil.lS94i^ 
and  the  2j^th  of  Jufjf  1826  were  executedf  a^  adecliMra* 
tion  was  made  that  the  Plaintiff  was  entitlei[l  to*.paymenti 
out  of  the  6000/.  in  priority  to  the  Reversionary  interest 

Society, 
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SoMty,  and  that  Mrs.  WaHn$m  waf  entHM  to  a  aH- 
tlemeot  out  of  the  whole  fiind  of  6000/.  without  preju* 
dice  to  the  cfamn  of  the  HevereionMry  iatefcet  Sodeiy  r 
mif  inasiniieh  m  the  dwrge  to  which  the  Plaintiff  wee  < 
emitled  would  not  exhaust  the  whole  feod,  thatMra. 
WWchmniw  daim  to  a  settleiweiit  out  of  cito  iwidoo 
shoKld  be  also  without  prgudiee  to  the  daioi'  of  the 
ReTeisiouarj  interest  Society* 


March  6« 


METCALFE  v.  METCALFE. 


A  bill  of  re. 
▼ivor  caonot 
be  demurred 
to  for  want  of 
a  party  who 
was  not  before 
the  Court  at 
the  time  of 
theabatementy 
although  the 
suit  might 
have  been  im» 
perfect  with* 
out  such 
party,  for  it  is 
not  the  office 
of  a  demurrer 
to  a  bill  of 
rerivor  to 
correct  such 
imperfection, 
A  demurrer 
to  a  bill  on 
the  ground 
that  the  Plain, 
tiff  has  not 
taken  out  a 
prerogative 
administra* 
tion  cannot 
be  sustained. 


JDLIZABETH  NEWLOVE,  widow,  by  her  will 
difectcd  ber  real  estates^  which  weve  suigect  to  a 
moiljpige,  to  be  sold»  and  the  prodoee  of  the  safe  to  be 
dividedy  after  satis&ctioa  of  her  debts,  among  ber  four 
children,  JbJbs  Bentiey^  her  eldest  soil  by  her  first 
hodMuid,  Sarah  WUton^  George  Nembwe^  and  Mary* 
Mfitealjk 

The  original  bill  was  filed  by  George  Wibon  and 
Sttrak  his  wife,  and  George  Newhve  q^inst  Richard 
Metcal/e  the  administrator  with  the  will  annexed  of  the 
testatrix,  the  two  other  devisees,  and  the  representa- 
ttna  of  the  nwrtgagee^  for  the  purpose  of  having  the 
trusts  of  the  will  carried  into  execution  under  the 
direction  of  the  Court  George  Newlove  died  intestate 
in  Mojf  18389  and  administration  of  his  personal  estate 
having  been  granted  to  WilUam  Nndaoe  by  the  Pfero«> 
gatlve  Court  of  the  Archbishop  of  Yorki  the  sale  was 
Hetived.  Smrah  Wilson  afterwardsdied^-aiid'noadmlins^^ 
tiwiion  of'  her  estate' was  taken  out ;  and  the  eauae  y^oB^^ 
igftepissr  deatby  heard  upoa  further  directions^  no  repre* 
siiilaiive  of  her  estate  bang  befim  the  Court. 
K  In 
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I»  Ndoember  1897  die  Plaintiff  Gnrgt  WUmm  diedr: 
inttUMe^  and  in  August  18M  admiiiialnition.  oi  UUmn 
of  fab  persamil:  estate  and  cffcdB  was  gnuittd  \»Jclm^ 
lAfea^f  the  Plaintiff  in  the  present  suit,  by  the  Pre* 
rogadre  Cburc '  ef  die  Archbishop  of  Yori.  In  October 
]M9|  the  Plaintiff  Wmiam  Nenhve  died  intestate,  and' 
adtttnistratton  ad  litem  of  his  personal  estate  andeflbeCr 
was  also  granted  to  the  Plaintiff  Jain  Metocdfe-  b^  the- 
Pk^rogatire  Court  of  the  Archbishop  of  York. 

The  bDl  prayed  that  the  suit  might  stand  and  be  re* 
▼ired  against  the  several  Defendants,  and  be  put  in 
the  same  plight  and  condition  against  them  in  all  re« 
^pects  as  the  same  was  in  at  the  time  of  the  abatement. 

A  demurrer  was  put  in  to  the  b9l,  first,  ibr  want  of* 
parties,  nasmuch  as  there  was  no  personal  represent-* 
adve  of  Sarah^  the  wife  of  George  WUson^  before  the 
Court;  and,  secondly,  because  the  Plaintiff  ought,  as 
it  was  alleged,  to  have  revived  the  suit  by  virtue  of  letters 
of  administration  granted  by  the  Prerogative  Court  of 
the  Archbishop  of  Canterbury^  whereas  it  appeared  by 
the  bill  that  he  had  only  obtained  letters  of  adminis* 
tration  from  the  Prerogative  Court  of  the  Arehbishop 
of  York. 

Mr.  Bemme$  and  Mr.  JhmhfHj  in  suppovt  of  tbe  de« 
murrer. 


<  The  aiisi^ia  defedive  fer  want  of  parties,  iaastaoch 
ar  thtfi^  IS'  no  personal  representative  of  Siarah'  Wilson^ 
before  the  Coutt.  It  was.  not  enough  that,  upon  her. 
death*  bar  husband  was  before  the  Court,  and  that  he^ 
hadb  sh  lights  to  administer  to  his  wife's  personal  tatalrk^ 
for  it  was  neoessary  that  he  should  have  actually  clothed 
biaiaelf  witk  the  character  oF  hen  administrator  i  Hmnit 
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user* 


jnftlYrytf  V,  Hun^re^  {a)  After  the  deallr  «f  die  hii»* 
bend,  at  any  rate»  it  is  dear  that  his  repreBantatm 
could  not  represent  the  personal  estate  of  SamA  VKbotu  - 

The  next  objection  is,  that  it  appears  upon  this  'bill 
that  a  York  adminbtration  only  has  been  taken  out  by 
the  PiainUff  instead  of  an  administration  granted  by  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury. 
The  Plaintiff,  therefore,  is  not  in  a  situation  to  sue  for 
the  purpose  of  having  the  demand  which  he  claims 
paid  to  him.  Formerly  small  sums  not  exceeding  SOL 
were  permitted  to  be  paid  out  of  Court  without  a  pre-* 
rogative  administration;  Docker  v.  Homer {b)^  Sweet  v. 
Partridge  (c) ;  but  it  is  now  settled  that,  however  small 
the  amount  of  the  sum,  a  prerogative  administration 
is  indispensable  t  Challnor  v.  MurhaU{d)^  Newman  v. 
Hodgson  (tf),  Thomas  v,  Davies.  {g)  In  Young  v,  El- 
worthy  {h)  Sir  John  Leach  decided  that  a  decree  for  an 
account  could  not  be  drawn  up  where  it  appeared  that 
a  provincial  probate  only  had  been  obtained  by  the 
executor  who  instituted  the  suit,  but  that  a  prerogative 
probate  was  necessary;  and  in  a  subsequent  case  of 
Pearce  v.  Pearce  (i)  his  Honor  adhered  to  that  opinion. 

It 


(fl)  3  P.  Wms.  549. 
{b)  3  Bto.  C.  C.  240, 

(c)  S  Vet.  148, 

(d)  6  Vet.  lis, 
(0  7  Fes.  409. 
(g)  lt^.r«.417. 

(A)  1  Mylne  4*  £^«n,  S15. 

(f)  In  Pearoe  v.  Pearce  (Feb, 
11th  1853),  the  testator  charged 
hi«  real  estates  with  the  pa}  ment 
of  such  debts  as  his  persoDal 
estate  should  be  insufficient  to 
satisfy,  and  thePlainti^  who  sued 
as  executrix  under  a  provincial 
probate,  had  exhausted  the  per- 
sonal estate  and  applied  a  part  of 
faer  own  funds  in  the  payment  of 


the  testator's  debts,  so  that  a  pre- 
rogative probate  was  unnecessary 
for  the  purposes  of  the  decree ; 
but  the  Master  of  the  Rolls  said, 
though  a  Plaintiff  might  sue  upon 
a  provincial  administration,  and 
the  nature  of  the  suit  nought,  a^  i^ 
the  case  before  the  Couvt,  render 
a  prerogative  administration  un- 
necessary', yet,  wherever  the  ob- 
ject of  the  suit  was  to  have  perl 
sonal  assets  administered  out  o( 
which  the  Plaintiff,  as  )^1  per- 
sonal representative,  might  re- 
ceive money,  a  prerogative  pro- 
bate or  administration  must  b3 
produced  before  decree. 
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It  appearing,  then,  upon  this  bill  that. the  Plaindff  ii  \S96. 
Dotin  :a  tendilidn  to  take  any  eftctnai  ^ep  in  the 

GMue^dieiDcfendants  ought  not  to  be  vexed  by  such  -a  .f, 

sak,mA  a  deuiBf m  will  well  Ke.  Mitcalfi. 

Mf .  DanieUf  contrd. 

As  to  the  first  point,  th^  husband  of  Sarah  fVUsan 
was  entitled  to  the  rents  and  profits  of  the  devised 
estate  in  his  own  right,  and  it  was  unnecessary  to  take 
out  administration  of  his  wife's  estate  upon  her  decease 
for  the  purpose  of  carrying  on  the  suit.     Where  a  hus- 
band omits  to  take  out  administration  of  his  deceased 
wife's  personal  estate  in  his  lifetime,  the  husband's  re- 
presentative is  entitled  to  the  wife's  estate,  and  though 
the  Ecclesiastical  Court  will  grant  administration  to  the 
wife's  next  of  kin  only,  such  administrator  will  be  a  mere 
trustee  for  the  husband:  EUioi  v.  Collier* {a)     Where 
a  suit  abates  by  the  death  of  a  party,  and  the  repre- 
sentative of  the  deceased  party  is  brought  before  the 
Court  by  a  bill  of  revivor,  no  demurrer  will  lie.     All 
that  the  bill  of  revivor  seeks  is  to  have  the  suit  placed 
in  the  same  condition  in  which  it  was  before  the  abate* 
ment,  and  at  the  last  hearing  on  further  directions  there 
was  no  representative  of  the  wife  before  the  Court. 

As  to  the  other -point,  there  can  be  no  doubt  that 
money  cannot  be  paid  out  of  Court  without  a  pre« 
rogative  administration,  but  in  this  suit  no  money  has 
ever  been  piud  into  Court  The  decision  in  Young  v. 
Biwortiy  has  been  questioned,  but  that  case  would 
est^li^b  6i\\y  that  the  executor  or  adminiiitrator  must 
be  armed  with  a  prerogative  probate  or  administration 
befoie.the  decree  is  drawn  up,  and  no  case  has  gone 
ft^feifgtfa  of  dectding  that  a  party  cannot  commence  a 
snit  Without  a  prerogative  probate  or  adminbtration.    Ja 

Searih 
(a)  3  Aik,  5se.  5.  C    1  WiU.  iss.  and  i  V^  ten.  15.  - 
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StdfUk (f:  ine  BUuf  qfLomion(u)  Sir  JoAif 'MMtoKob- 
isenrea,  tiMt,  *'as  to  the  nile  in  tbe  OMit  of  Gbancery^ 
^  cases  only  estdblish  that  that  OMHt  requtras  ootti- 
petent  probatet  and  wifl  not  dirtct  nonqr  to  be  paid 
out  on  a  diocesan  probate,  when  the  money  itself  in 
Court  shews  that  there  are  bona  mrtahilim  in  di^rs 
dioceses,  and  consequently  that  a  prerogatire  is  the 
competent  probate.''  When,  therefore,  it  becomes 
necessary  in  this  snit  to  pay  money  oat  of  Cour^  it  will 
be  time  enongh  to  take  the  objection  that  a  prerogatiTe 
administration  out  of  the  Court  of  the  Archbishop  of 
Canterbury  is  indispensable. 

Mr.  Beamesy  in  reply. 

If  the  representative  of  the  wife  was  a  necessaiy  party, 
the  fact  of  the  suit  being  defective  at  the  hearing  on 
further  directions  can  be  no  ground  for  continoing  the 
error  in  this  bill  of  revivor.  It  is  a  mistake  to  suppose 
that  a  bill  of  revivor  is  not  as  liable  as  any  other  bill  to 
be  demurred  to  for  want  of  parties.  An  executor  may 
sue  before  he  has  obtained  probate^  because  he  is 
already  invested  by  the  testator  with  a  character  which 
gives  him  a  right  to  institute  a  suit ;  but  an  adminis- 
tratori  who  derives  no  authority  from  the  deceased 
owner  of  the  property,  stands  in  a  different  situation, 
and  can  only  sue  when  he  has  obtained  such  an  author- 
ity as  will  enable  him  e^tually  to  prosecute  the  suit. 

Tjke  Master  qfike  Rolls. 

It  does  not  appear  to  me  that  this  demurrer  can  be 
sustained.  It  is  very  true  that  a  prerogative  probate  or  ad- 
ministration must  be  obtained  before  money  can  be  pakl 
out  of  Court,  and  in  Young  v.  Elworiky  Sir  Join  Leach 
was  of  opinion  that  it  was  necessary  to  produce  a  prero- 
gative probate  before  the  decree  could  be  drawn  up ;  but 

no 

(«)  I  Aigg*  S25. 
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m^mrtc  goM  to  iii«  cateat  tiMt «  party  iww»       :MA$. 
omiiMMe  a  tuit  witboat  >a  prerogative  ^dmioiBttMaPt 
4k:  that,  if  be  does  kh  i^  Mat  nay  {»  ^toppcti  by 


.  Whatber  tke  intetatas,  to  whose  eatetes  die  Plaintiff 
4mbs  takon  onCadninistrailioo,  bad  any  9>oda  oot  of  tbe 
^oviooe  of  Yori  does  not  appear  upon  these  precead^ 
inga.  The  Plaiotiff  has  obtained  snob  administratiaii 
as  GODstitutes  him  the  legal  personal  representatina  of 
each  of  the  deceased  parties,  and  though  it  may  become 
necessary  in  the  progress  of  the  suit  that  the  Plaintiff 
should  obtain  a  prerogative  administration  out  of  the 
Court  of  the  Archbishop  of  Canierlmrjfy  that  does  not 
appear  to  me  to  be  a  sufficient  reason  for  saying  that 
this  suit  should  not  be  permitted  to  proceed,  for  the  De- 
fendants will  have  the  opportunity  oF  raising  the  otgee- 
tion  by  their  answer. 

As  to  the  objection  for  want  of  parties,  it  is  unneces- 
sary at  present  to  consider  the  question,  whether  the 
husband,  on  the  wife's  decease^  ought  to  have  taken  out 
administration  of  her  personal  estate,  or  whether,  upon 
the  husband's  decease,  administration  of  the  wife's  per- 
sonal esUte  ought  to  have  been  taken  out  by  the  hus- 
band's administrator,  or  by  any  other  person  who  would 
have  been  a  trustee  for  the  husband,  because  this  is  a  de- 
murrer to  a  bill  of  revivor,  and  the  bill  see^s  thai  the  suit 
may  be  placed  in  the  same  plight  and  condition  in  all  re- 
jpects  which  the  same  was  in  at  the  time  of  the  abate- 
.  jqient.  At  the  time  of  the  last  abatement  the  wi  fe  was  not  a 
j^iirtjr^tQ  the  suit,  nor  was  any  personal  representative  oF 
vtbetwi£ra  party io  the  suit.    It  has  been  argued  that,  if 
..there  was  no  personal  representative  of  the  wife  befiire 
,the  Court  at  the  hearing  on  furtiier  4irectioiia»  ihait  was 
an  error,  and  that  the  error  ought  not  to  be  per- 
petuated. 
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18M. 


petaated  I  am  of  opinion  tlwt,  if  the  proeaadiagi  am 
imperfect,  it  is  not  the  o£Sce  of  a  demurrer  to  a  biU  of 
revivor  to  correct  the  imperfection,  or  to  insiat  that  thia 
bill  oaght»  instead  of  a  common  bill  of  revivor,  to  have 
been  a  bill  of  revivor  and  supplement.  The  Plaintiff 
is  entitled  to  have  bis  bill  pat  into  the  same  plight  and 
condition  in  which  it  was  at  the  time  of  the  abatemenCt 
and  this  demurrer,  therefore,  must  be  disallowed ;  but, 
as  it  is  a  case  not  altogether  free  from  doubt,  without 
costs. 


IVd.  16. 


WETHERELL  v.  WILSON. 


T^Y  a  settlement  dated  ihe  dOth  of  December  1811, 
""^  and  made  previously  to  the  marriage  of  the  Plain- 
tiff Charles  Wetherell  and  Charlotte  Wilson^  the  sum  of 
6369/.  85.  Sd,  4  per  cent,  bank  annuities  was  declared 
to  be  invested  in  the  names  of  the  trustees,  parties 
thereto,  upon  trust  to  pay  the  dividends  to  Charlotte 
Wilson  during  her  life  for  her  separate  use,  and  after 
her  decease  for  such  person  or  persons  as  she  should 
by  will  appoint,  and  in  default  of  and  sulyect  to  such 
appointment,  and  until  the  same  should  take  effect,  to 
the  Plaintiff  for  his  life,  and  after  the  decease  of  the 
survivor  of  them  to  the  children  of  tlie  marriage  as  the 
Plaintiff  should   by  will  appoint;   and   in   default  of 


The 


A  testatrix,  ^ 
under  a  power 
given  by  her 
marriage  set- 
tlement, be- 
queathed a 
sum  of  stock 
to  trustees  in 
trust  to  pay 
the  interest  to 
her  husband, 
in  order  the 
better  to  en- 
able him  to 
maintain  the 
children  of 
the  marriage 
until  their 
shares  should 
become  assign- 

and  ifnochil-  ^^^^  appointment,  among  the  children  equally, 
dren,  or  none 
that  should 
live  till  their 

shares  became  assignable,  she  gave  the  interest  of  the  fund  X6  her  husband  for  bis 
life,  and  after  his  decease  the  principal  to  such  person  or  persons  as  should  be  her 
next  of  kin.  There  was  only  one  child  of  the  marriage :  Held,  that  this  bequest 
was  a  trust  for  the  benefit  of  the  child,  until  the  principal  should  become  assign- 
able to  the  child,  and  save  no  beneficial  interest  so  as  to  entitle  trustees  for  cre- 
ditors, to  whom  the  husband  had  assigned  all  his  personal  property,  to  claim  the 
pcome  or  any  pai  t  of  it. 
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The  marriage  took  effect,  and  there  was  issue  of  the  18S6. 

marriage  one  child  only,  the  Defendant  Mary  Eliza  ^^^^^^^j^ 

WethereUy  au  infant.  t>. 


Wilson. 


Mrs.  Wetherell^  in  pursuance  of  the  power  reserved 
to  her  by  the  settlement,  made  a  will  by  which  she 
appointed  the  6369Z.  85.  5d.  4  per  cent,  bank  annuities 
to  the  trustees  of  the  settlement,  and  the  survivora  or 
survivor,  &c.,  in  trust  for  all  and  every  the  child  or 
children  living  at  her  decease,  equally,  to  be  divided 
between  them,  if  more  than  one,  and  if  but  one,  then 
the  whole  for  such  one  child ;  and  to  be  assigned  or 
transferred  to  such  of  them  as  should  be  sons  at  their 
ages  of  twenty-one  years,  and  to  such  of  them  as  should 
be  daughters  at  their  ages  of  twenty-one  years,  or  mar- 
riage, provided  such  marriage  were  with  the  consent  of 
ibe -trustees  or  trustee  for  the  time  being,  and  of  her 
bttsband^  if  be  should  be  living.  Provided  always,  and  it 
was  her  will  and  desire  that  if  she  should  leave  more 
than  one  child,  and  any  of  her  children  being  a 
daughter  or  daughters  should  die  under  the  age  of 
Iwenty-ooe  years  without  being  or  having  been  mar- 
ried with  such  consent  as  aforesaid,  or  being  a  son  or 
aons  should  die  under  the  age  of  twenty-one  years, 
then  the  share  of  every  such  child  of  and  in  the  said 
trust  premises  should  go  and  accrue  to  the  survivors  or 
survivor,  and  upon  trust  that  they  the  said  trustees,  &c., 
should  in  the  mean  time  after  her  decease  pay  the  in- 
come, or  the  interest,  dividends,  and  annual  produce 
of  the  share  for  the  time  being  of  each  of  her  said 
dbildren,  whose  share  should  not  then  be  assignable  or 
transferable  as  aforesaid  unto  her  husband,  if  he  should 
be  living,  in  order  the  bettei*  to  enable  him  to  support, 
maintain,  and  educate  each  such  child  until  his  or  her 
share  should  become  assignable  or  transferable  as  afore- 
said, or  he  or  she  should  previously  die ;  but  in  case  her 

Vol.  I.  G  said 
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18S6*        said  husband  should  not  be  living,  then  upon  trust 
^  ^  '  that  they  the  said  trustees  or  trustee  for  the  time  being 

o.  should,  at  their  or  his  discretion,  pay  and  apply  all  or 

iLsotf.  ^^  much  of  the  income,  or  interest,  dividends,  and 
annual  produce  of  the  share  for  the  time  being  of  each 
of  her  said  children,  whose  share  should  not  then  be 
assignable  or  transferable  for  or  towards  his  or  her 
support,  maintenance,  and  education,  until  such  his  or 
her  share  should  become  assignable  or  transferable,  or 
he,  she,  or  the^  should  previously  die.  Provided  always 
that  if  in  any  year  or  years  the  said  trustees  or  trustee 
for  the  time  being  should,  in  pursuance  of  the  last* 
mentioned  trust,  pay  and  apply  any  sum  or  sums  of 
money  for  the  maintenance^  educaUon,  and  support  of 
any  such  child  or  children  which  should  be  less  than 
the  interest,  dividends,  and  annual  produce  to  which 
he,  she,  or  they  should  be  respectively  entitled,  then  the 
surplus  thereof  should  accumulate  and  go  in  augment- 
ation and  be  assigned  and  transferred  at  the  same  time 
with  the^original  share  or  shares;  yet  so  nevertheless 
that  it  should  be  lawful  for  such  trustees  or  trustee  for 
the  time  being  to  pay  and  apply  the  surplus  and 
savings  of  the  interest,  dividends,  and  annual  produce 
of  the  share  of  any  such  child  in  any  on^  preceding 
year  for  or  towards  his  or  her  maintenance,  support, 
and  education  in  any  succeeding  year ;  but  in  case  the 
said  testatrix  should  leave  no  child  being  a  son  who 
should  live  to  attain  the  age  of  twenty-one  years,  or 
being  a  daughter  should  live  to  attain  that  age,  or  be 
married  with  such  consent  as  aforesaid,  then  in  trust  to 
pay  the  dividends,  interest,  and  annual  produce  to  her 
said  husband  for  his  life^  and  after  his  decease  in  trust 
for  such  person  or  persons  as  would  at  the  time  of  her 
decease  have  been  entitled  to  her  personal  estate  as  her 
next  of  kin  in  case  she  had  died  intestate  and  un- 
married. 

Mrs. 
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Mrg.  WfthereU  died  in  Sepiember  1890,  leaving  her       16S6. 
husbwd,  the  Plaintiff,  and  Mofy  Eliza  WeihereU^  her 
only  child,  surviving  her. 

By  an  indenture  dated  the  29th  of  May  1833,  the 
Plaintiff  assigned  to  Henry  Tetamey  and  James  Mivari 
all  his  personal  estate  in  trust  for  the  benefit  of  his 
creditors.  The  infant  Mary  Eliza  Wetherell  was  also 
entitled  to  a  sum  of  13,0002.  under  the  will  of  her 
grand&tber  Thomas  Wilson^  and  an  order  had  been 
made,  in  a  suit  for  the  administration  of  the  estate  of 
nomas  Wilson^  for  an  allowance  of  630/.  a  year,  to  be 
paid  to  the  Plaintiff  and  applied  by  him  according  to  a 
scheme  to  be  aj^roved  by  the  Master,  for  the  main- 
tenance and  education  of  his  daughter. 

The  bill  was  filed  by  the  Plaintiff  against  the  sur- 
viving trustees  of  the  settlement,  Mary  EUza  JVeiherrllj 
the  next  of  kin  of  the  testatrix,  and  the  trustees  for 
the  creditors  of  the  Plaintiff,  and  it  prayed  "^  that  the 
dividends  of  the  sum  of  6369/.  8«.  8d*  i  per  cent,  bank 
annuities  might  be  paid  to  the  Plaintiff  during  the 
minority  or  until  the  marriage  of  his  daughter ;  and  the 
qoestbn  was,  whether  the  Plaintiff  was  entitled  to 
recdve  the  dividends  as  a  trustee  for  the  benefit  of  his 
daughter  only,  or  whether  the  dividends  or  any  part 
of  them  belonged  to  him  beneficially,  and  consequently 
passed  to  his  creditors  under  the  indenture  of  the  29th 
of  May  1883. 

Mr.  Pemberton  and  Mr.  Piggottj  for  the  Plaintiff. 

The  dividends  are  to  be  paid  by  the  trustees  to  the 
fiither,  '*  in  order  the  better  to  enable  him  to  support, 
maintain,  and  educate"  the  child,  until  the  capital  shall 
become  assignable.     This  is  a  gift  for  the  benefit  of  the 

G  2  husband. 
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18S6.        husband,  subject  to  the  application  of  so  much  of  the 

-1,  ~  ^  *~       dividends  as  may  be  required  for  the  maintenance  and 

Wethebeix  ^  ^ 

V,  education  of  the  child.     In  Hardey  v.  Gilbert  (a),  the  tes* 

tatrix  directed  the  residue  of  the  monies  arising  from  her 
estate  to  be  paid  to  her  niece,  and  to  be  expended  by  her 
at  her  discretion  for  or  towards  the  education  of  her  (the 
niece's)  son,  and  that  she  should  not  be  liable  at  any 
time  to  account  to  her  son,  or  any  other  person,  for  the 
disposal  or  application  of  such  residue ;  and  the  Court 
held,  that  the  niece  was  entitled  to  the  residue,  subject 
to  the  application  of  so  much  as  the  Court  might  think 
fit  for  the  education  of  the  son  during  his  minority. 
The  father  is  legally  bound  to  maintain  his  child,  and 
the  object  of  this  bequest  is  to  relieve  him  from  a  part 
of  the  burthen  of  that  legal  liability.  In  the  actual  cir- 
cumstances of  the  father,  it  may  become  necessary  that 
the  whole  income  of  this  fund  should  be  applied  to  the 
maintenance  and  education  of  the  child ;  and  while  the 
trust  for  the  benefit  of  the  child  attaches  upon  it,  the 
creditors  can  have  no  claim  to  it  as  part  of  the  personal 
property  of  the  husband. 

Mr.  Kindersley  2LnA  Mr.  Cooper^  for  the  infant,  eked 
Andrews  v.  Partington  (6),  Brawti  v.  Casamcffor  (c),  Ham'- 
mond  V.  Neame  (<2),  and  Benson  v.  fVhittam.  (e) 

Mr.  Spence  and  Mr.  Toller^  for  the  trustees  under  the 

*  will. 

Mr.  Tinney  and  Mr.  Parker^  for  the  trustees  for  the 
creditors  of  the  husband. 

This  is  an  absolute  gift  of  the  interest  for  the  benefit 

of  the  father,  until  the  capital  shall  become  assignable, 

and 

(a)  Jac.  554.  {d)  1  Swanst  35. 

\b)  5  Bro.  a  C.  60.  \e)  5  Sim,  22. 

(c)  4  Ves,  498. 


Wilson. 


CASES  IN  CHANCERY.  85 

90d  not  a  gift  for  the  benefit  of  the  child.    The  expressed        1 8S6. 
trust  is  for  the  iktheri  though  the  motive  assigned  for    ^"  ' 
the  gift  is  the  support  of  the  children.     The  trustees  «. 

are  to  pay  the  interest  to  the  husband,  in  order  the 
better  to  enable  him  to  maintain  his  children ;  and  is  he 
not  better  enabled  to  maintain  his  children  by  the  ad- 
ditional income  which  he  so  acquires  ?  There  is  no 
reasonable  ground  for  contending  that  the  testatrix,  by 
these  words,  meant  that  the  father  should  apply  every 
ferthing  of  the  income  to  the  benefit  of  the  children.  In 
Hammond  v.  Neame  (a),  the  testator  bequeathed  stock 
to  a  trustee  for  and  towards  the  maintenance  and  edu- 
cation of  the  children  of  his  niece  H.  until  they  should 
attain  twenty*one,  and  then  in  trust  to  transfer  the  prin- 
cipal equally  among  the  children,  with  a  bequest  oyer, 
in  defiiult  of  such  issue,  to  the  nephews  and  niec^  of 
the  testator  living  at  the  death  of  H.  The  niece  had 
no  child,  but  she  was,  nevertheless,  held  to  be  entitled 
to  the  dividends  for  her  life,  for  it  ^vas  substantially  an 
immediate  bequest  of  the  dividends  to  the  niece,  the 
children  not  being  the  direct  objects  of  bounty,  but  only 
the  occasion  of  bounty.  So  in  this  case,  the  children 
were  the  occasion  of  bounty  to  the  father,  and  if  the 
father  would  have '  been  entitled  to  the  income  for  his 
lif^  even  if  there  had  been  no  child,  it  is  clear  that  he 
must  have  a  beneficial  interest.  A  mere  motive  for  a 
gift  will  not  constitute  a  trust ;  Benson  v.  Whittam.  {b) 
The  gift,  therefore,  in  this  case,  must  be  considered  as  a 
bounty  to  the  father,  not  a  trust  for  the  child.  If  bounty 
to  the  father,  it  constitutes  part  of  his  personal  property, 
and  will  pass  by  the  assignment  of  his  personal  property 
to  the  trustees  for  the  creditors.  Where  a  gift  is  made  to 
trustees  for  tlie  maintenance  of  a  child,  the  general  rule 
of  the  Courtis,  that  if  the  father  is  of  ability  to  maintain 

the 

(a)  1  Swantt.  35.  {b)  5  Sim.  22. 
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the  child,  the  gift  shall  accumulate  for  the  child's  benefit. 
But  if  it  be  an  immediate  gift  to  the  father  for  the 
maintenance  of  the  child,  the  father  takes  it  witboot  re* 
ference  to  his  ability  to  maintain  the  child.  Hughes  v« 
Hughes  (a),  Afidrews  v.  Partington,  {b)  Hanley  v*  Gil^ 
bert  was  a  case  of  express  trust ;  and  in  Brawn  v.  Casa^ 
major  {c)j  which  was  the  case  of  a  gift  made  to  a  father^ 
the  better  to  enable  him  to  provide  for  liis  younger 
children,  the  father  was  held  to  be  entitled  to  the 
interest  for  bis  own  use  and  benefit  during  tlie  minority 
of  the  children. 


Mr.  PenAertoti^  in  reply. 

The  Master  of  the  Rolls  (after  stating  the  ease). 

Upon  this  will  it  is  argued,  that  the  testatrix  intended 
to  give  the  income  of  the  fund  to  the  father,  not  for  the 
benefit  of  the  children,  but  for  his  own  use,  and  that  the 
creditors  of  the  father,  for  whose  benefit  he  has  assigned 
to  trustees  all  his  personal  property,  are  consequently 
entitled  to  it.  It  is  impossible  for  me  to  entertain  any 
doubt  that  the  testatrix  intended  the  income  to  be  ap- 
plied to  the  benefit  of  the  children.  There  is  no  oc- 
casion in  this  case  to  direct  a  reference  to  the  Master  to 
inquire  into  the  ability  of  the  father  to  maintain  the 
child,  or  as  to  the  manner  in  which  the  money  is  to  be 
paid  and  applied,  because  the  testatrix  has  sufiiciently 
indicated  her  intention  in  that  respect.  Declare  that 
the  father  is  entitled  to  have  the  income  paid  to  him  by 
the  trustees,  and  that  he  is  bound  to  apply  it  for  the 
benefit  of  the  child ;  and  that  he  is,  therefoi-e,  not  at 
liberty  to  assign  it  over  to  the  creditors,  or  to  any  other 
persons  or  person  without  regard  to  the  interests  of  the 
child. 


(c)  1  Bro.  C.  C.  587.  (c)  4  Ves.  498. 

(h)  5  Bro,  C\  C.  60.,  and  2  Cox, 
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VERCHILD  V.   PAULL.  March  7. 


'T^HE  bill  was  filed  by  parties  claiming  the  equity  of  The  bill  was 

redemption  of  certain  estates,  situate  in  the  island  ^^^^u^t  by 

of  St.  Christopher^  against  the   Defendants  PauU  and  Plaintiffi 

Burt  (the  latter  being  out  of  the  jurisdiction ),  as  mprt-  bcentiSed to 

gagees  in  possession ;  and  it  prayed  for  an  account,  and  'he  equity  of 

that  the  mortgaged  premises  might  be  redeemed.     The  certain  estates 

bill  contained  an  allegation  that,  soon  after  the  death  of  jj ^®^jj^^ 

the  testator,  Lewis  Brotherson  Verchild^  under  whom  the  topfier  against 

Plaintiffs  claimed,  the  Defendants  entered  into  the  pos-  anUMmort- 

session  or  receipt  of  the  profits,  produce,  and  consign-  gagees.    The 

ments  of  the  plantation  in  question,  and  that  they  had  pleaded  that 

ever  since  been,  and  then  were,  in  such  possession  or  ^^^y  ^^re 

"^  •  owners  of  the 

receipt.  estates  in 

question 
under  a  bill 
The  Defendant  Paull  put  in  a  plea,  by  which  he  of  sale,  which, 

Slated  that  the  Defendant  5wr/  had  obtained,   in  the  "h^^ut^^of^ 

Court  of  Kinfifs  Bench  and  Common   Pleas,  in   the  the  island  of 

St  Chrit' 
island  of  St.  Christopher ^  a  judgment  by  confession  of  tf^her^yesited 

the  executors  of  the  testator,  Lewis  Brotherson  Verchild,  the  absolute 
for  the  sum  of  3435/.,  being  the  penalty  of  a  bond  premises  in 
given  by  the  testator;  that  upon  that  judgment  a  writ  the  Defend- 
of  execution  issued,  directed  to  the  provost  marshal  of     The  bill 
the  island,  commanding  him  to  levy  of  the  goods  and  ^1,^  Oefeml-' 
chattels,  lands  and  tenements,  of  the  testator  in  the  ants,  shortly 
bands  of  the  executors,  sufficient  to  satisfy  the  said  ^^^  ^Jg  ^^^ 
debt  and  costs;  that  such  execution  had  been  levied;  tator under 
that  the  estate  in  question  had  been  duly  sold  by  public  plaintiffs 

auction,   claimed,  en. 
tered  into 
possession  or  receipt  of  the  rents  and  profits  of  the  estates  in  question.    The  De- 
fendants, by  their  plea,  stated  that  they  entered  into  possession  or  receipt  of  the 
rents  and  profits  after,  and  not  bei'ore,  the  sale.    This  allegation  of  the  Defendants 
did  not  over-rule  the  plea. 

G  4 
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1 8S6.  auction,  at  whicli  the  Defendant  Burt  attended,  and  bid 
for  and  on  the  part  of  the  Defendant  Patdl,  the  sum  of 
S566/.,  which  was  the  highest  bidding ;  that  it  was  after- 
wards agreed  that  such  bidding  should  be  taken  to  have 
been  made  for  the  firm  of  the  Defendants  Messrs.  PauU 
and  Burt  J  that,  upon  payment  by  the  Defendant  Burt 
to  the  provost-marshal,  of  the  difference  between  the 
purchase-money  and  the  sum  due  to  Burt  in  respect  of 
the  judgment,  a  bill  of  sale  was  executed  by  the  provost- 
roarshal,  by  which  all  right  and  interest  in  the  plantation 
in  question  was  absolutely  conveyed  to  the  Defendants. 
The  plea  further  stated,  that  the  Defendants  Altered 
into  possession  of  the  plantation  after,  and  not  before, 
the  sale,  and  that  under  and  by  virtue  of  the  judgment 
and  the  proceedings  under  ^he  same,  and  the  bill  of 
sale,  the  plantation  in  question  was,  according  to  the 
laws  then  in  force  in  the  island  of  St.  Christopher^ 
vested  in  the  Defendants,  their  heirs,  executors,  and 
administrators. 

Mr.  Pemberton  and  Mr.  Garrattf  in  support  of  the 
plea. 

This  bill  is  filed,  for  the  purpose  of  redeeming  an 
estate  in  the  island  of  St.  Christopher,  against  the  De- 
fendants who  are  alleged  to  be  mortgagees,  the  estate 
in  question  having,  by  virtue  of  certain  proceedings 
had  in  the  island,  become  irredeemable,  and  the  De- 
fendants being,  in  fact,  the  absolute  owners  of  the  estate. 
The  legal  effect  of  the  proceedings  stated  in  the  plea, 
being  matter  of  foreign  law,  is,  of  course,  considered  in 
this  Court  as  a  fact,  and  is,  therefore,  well  pleaded  as  a 
bar  to  the  relief  sought  by  the  bill. 

Mr.  Kinder  sleif  and  Mr.  Koe,  contra,  contended,  that 
this  plea  could  not  operate  as  a  bar,  either  upon  the 

merits. 
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merits,  or  in  point  of  form.  The  plea  was  wholly  silent  1836* 
as  to  tlie  mortgage.  The  executors  were  not  trustees, 
for  distinct  trustees  of  the  real  estate  had  been  appointed 
by  the  will  of  the  testator.  The  plea  contained  no 
allegation  that  the  lands  were  in  the  hands  of  the  exe- 
cutors, nor  was  there  any  distinct  allegation  what  the 
particular  law  of  the  island  was.  Foreign  law  was,  no 
doubt,  considered  as  fact  in  this  Court;  and,  therefore, 
it  must  be  stated  as  distinctly  in  a  plea  as  any  other 
iact.  The  plea  admitted  that  the  Defendants  had  taken 
possession  after  the  sale,  but  it  contained  no  allegation 
that  they  had  not  been  in  the  receipt  of  the  rents  and 
profits  before  the  sale.  The  plea  was,  moreover,  defec- 
tive in  point  of  form.  Facts  which  must  have  been 
within  the  knowledge  of  the  Defendants  were  stated  as. 
matter  of  belief;  a  mode  of  pleading  which  could  be 
allowed  only  in  the  case  of  a  negative  plea,  or  where  the 
transactions  of  other  persons  were  referred  to.  Drew 
▼.  Drew,  {a)  Thus  it  was  stated  that  Burt  did,  as  the 
Defendant  Panll  believed,  attend  the  sale  and  bid  on 
the  Defendant  PaulFs  behalf.  Now  Burt*s  attending 
the  sale  might  be  matter  of  belief  only,  but  PauU  must 
know  whether  the  bidding  was  on  his  own  behalf 
or  not. 

Another  objection  in  point  of  form  was,  that  the  plea 
tendered  two  issues,  and  was  besides  over-ruled  by  a 
partial  discovery  of  the  matters  inquired  into  by  the  bill. 
The  bill  alleged  that,  shortly  after  the  testator's  death,, 
the  Defendants  entered  into  possession  or  receipt  of  the 
rents  and  profits.  One  issue  tendered  by  the  plea  was, 
that  the  Defendants,  became  entitled  to  the  whole 
interest  in  the  estate  by  the  bill  of  sale.     Another  issue 

tendered 

(fl)  2  K.  *  A  159. 
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1836.  ^  tendered  by  the  plea  was^  that  the  Defendants  entered 
into  possession  or  receipt  of  the  rents  and  profits  after 
and  not  before  the  sale,  one  of  the  matters  of  which 
discovery  was  soagbt  by  the  bill,  being  the  time  of 
entering  into  possession  or  receipt  of  the  rents  and  pro- 
fits. The  plea  was,  therefore,  over^ruled  by  die  dis- 
covery, a  point  which  had  been  determined  by  the  case 
of  Robertson  ▼•  Lubbock,  (a) 

The  Master  of  ike^  Rolls  had  no  doubt  that  the 
plea  was  good  in  substance,  nor  did  he  think  that  the 
validity  of  the  plea  was  affected  by  the  first  objection 
which  had  been  taken  in  point  of  form,  but  his  Lord- 
ship wished  to  hear  the  reply  as  to  the  objection  that 
the  plea  was  over<»ruled  by  answering. 

Mr.  Pemberton^  as  to  that  point,  said,  that  if  the  ob- 
jection were  to  prevail,  no  plea  could  ever  be  success- 
fully filed.  A  plaintifT,  knowing  that  there  was  a  bar 
by  way  of  plea  to  the  relief  sought,  had  only  to  pot 
into  his  bill  such  charges  and  interrogatories  as  must 
comprise  the  matter  of  the  defence ;  and  the  defendant 
would  be  held  to  have  over-ruled  his  plea,  if  be  made, 
what  he  necessarily  must  make,  the  answer  to  such 
charges  and  interrogatories.  Take,  for  instance^  the 
case  of  a  plea  of  purchase  for  valuable  consideration 
without  notice.  The  plaintiflP,  in  his  bill,  anticipates 
the  defence,  and  charges  that  no  hucIi  deed  was  ever 
executed;  that,  if  it  was  executed,  no  consideration 
passed ;  that,  if  there  was  any  consideration,  it  was  not 
paid  at  the  time  the  deed  was  executed,  and  that,  if  it 
was  paid  at  that  or  any  other  time,  it  was  afterwards 
returned ;  and  finally,  that,  if  the  deed  was  executed  for 

valuable 

(a)    4  51111.161. 
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billable  consideration  bon&JUle  paid,  the  Defendant  liad  18S6, 
notice.'  The  form  of  a  plea  in  such  a  case  waS)  that  the 
Defendant  executed  a  deed  on  such  a  day,  that  con- 
sideration was  duly  paid,  and  that  he  had  no  notice. 
This  plea  necessarily  involved  answers  to  various  mat- 
ters inquired  into  by  the  bill,  but  would  it  not  be 
against  all  reason  to  contend  that  the  plea  was  on  that 
account  over-ruled?  Every  thing  which  constituted, 
or  was  essential  to  the  defence  made  by  a  plea,  must  be 
stated,  whether  the  discovery  of  such  particulars  was 
sought  by  the  bill  or  not.  In  the  pres^ent  case,  the  bill 
having  claimed  an  account  against  the  Defendants  in 
respect  of  their  possession  of  the  estate  in  question  as 
mortgagees,  the  defence  made  by  the  plea  was  that  the 
Defendants  had  obtained  an  irredeemable  title,  and  that 
their  possession  had  been  according  to  their  title.  The 
allegation  that  they  had  entered  into  possession  after, 
and  not  before  the  sale,  was  of  the  essence  of  the  de« 
fence,  and  it  mattered  not  whether  the  time  of  entering 
into  possession  had  or  bad  not  been  interrogated  to  by 
the  bill.  The  objection  taken  to  the  substance  of  the 
plea  was,  that  though  the  Defendants  had  admitted 
that  they  were  in  possession  after  the  sale,  they  had  not 
stated  that  they  were  not  in  receipt  of  the  rents  and 
profits  before  the  sale.  The  objection  taken  to  the 
form  of  the  plea  was,  that  in  stating  that,  which  as 
matter  of  substance  was  complained  of  as  too  little,  they 
had  stated  too  much.  The  objection,  taken  in  point  of 
substance,  was,  that  the  information  disclosed  was  de«* 
iicient;  the  objection  taken  in  point  of  form,  that  that 
same  information  was  excessive.  The  answer  to  these 
inconsistent  objections  was,  that  the  allegation  in  the 
plea  was  made,  not  for  the  purpose  of  discovering  any 
thing  inquired  into  by  the  bill,  but  for  the  purpose  of 
stating  a  matter  essential  to  the  defence,  namely,  that 

the 
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the  possession  of  the  Defendants  had  been  according  to 
their  title. 

The  Master  of  the  Rolls  allowed  the  plea,  and 
gave  liberty  to  the  Plaintiffs  to  amend  their  bill. 


March  9,  10. 


MILES  r.  CLARK. 


A  testatrix 
made  the  fol- 
lowing be- 
quest :  — "  I 
^ve  to  A,  A, 
the  sum  of 
400/.,  to  be 
paid  at  and 
after  ray  de- 
cease, and 
vested  in  the 
public  funds, 
the  interest 
whereof  she 
shall  receive 
when  she  at- 
tains twenty- 
one.    In  the 
event  of  her 
decease  at, 
before,  or 
after  the  sud 
period,  the 
sum  so  be- 
queathed to    . 
be  divided 
between 
.G.  M.  and 

a,m:'  a.  a. 

took  a  life- 
interest  only 
in  the  legacy. 


(CATHERINE  LANE,  by  her  will,  dated  the  22d  of 
January  1830,  bequeathed  the  sum  of  2500/.  3^ 
per  cent  reduced  bank  annuities,  to  her  executors  upon 
trust,  to  pay  the  interest  and .  dividends  thereof  to 
Amelia  Miles  during  her  life,  for  her  separate  use,  and, 
after  the  decease  of  Amelia  Miles,  she  directed  the  said 
sum  to  be  distributed  among  the  children  of  Amelia 
Miles  in  the  following  manner :  —  to  Arthur  FeUenberg 
Miles  400/. ;  to  Sarah  Louisa  Miles  350/. ;  to  Frances 
Utritia  Miles  350/. ;  to  Edwin  Delabere  Miles  350/. ;  to 
Eugenia  Caroline  Miles  350/. ;  to  Emma  Jeannette  Miles 
350/. ;  and  to  Edward  Payne  Miles  350/. ;  the  said  re- 
spective sums  to  be  paid  to  the  children  when  they 
should  severally  attain  the  age  of  twenty-one  years,  and 
if  any  of  them  should  die  before  they  attained  that  age, 
the  shares  of  the  children  so  dying  to  go  to  the  sur- 
vivors. And  the  testatrix  gave  the  sum  of  500/.  3j|  per 
cent  reduced  bank  annuities,  to  her  executors  upon  trust 
to  pay  the  interest  and  dividends  thereof  to  her  brother 
William  Edward  Hughes  Allen  for  his  life,  and  after  his 
death  to  Eleanor  Bimie  AUen^  his  wife,  for  her  life;  and 
after  the  death  of  the  survivor  of  them,  she  gave  the 
said  sum  of  500/.  stock  to  the  children  of  William  Ed- 
ward 
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ward  Hughes  Allen  and  his  wife,  in  manner  therein 
mentioned.  The  testatrix  also  bequeathed  by  her  will 
divers  specific  legacies,  consisting  of  pictures,  jewels^ 
and  other  ornaments,  some  of  which  were  given  to 
William  Edward  Hughes  Allen  and  his  wife,  and  their 
children. 

The  testatrix  made  a  codicil  to  her  will,  dated  the 
14th  o{ Tehruary  1831,  in  the  following  words:  —  "I 
hereby  revoke  the  bequest  of  500/.  bequeathed  by  my 
will  to  William  Edward  Hughes  Allen^  and  hereby  re- 
voke every  sum  or  sums  of  money  given  by  my  said 
will  to  Eleanor  Bimie^  wife  of  the  said  William  Edward 
Hughes  AUen^  and  the  children  of  that  marriage,  with 
the  exception  of  their  youngest  daughter^  my  godchild 
Amelia  AUen^  to  whom  I  bequeath  the  sum  of  400/.,  to 
be  paid  at  and  after  my  decease,  and  vested  in  th^ 
public  funds,  the  interest  whereof  she  shall  receive  when 
she  attains  twenty-one.  In  the  event  of  her  decease  at^ 
before,  or  after  the  said  period,  the  sum  so  bequeathed 
to  be  divided  between  Edward  Payne  Miles  and  Arthur 
Fellenberg  Milesy  the  two  youngest  sons  of  Septimus  and  , 
Amelia  Miles^  under  the  same  restrictions,  and  subject 
to  the  same  conditions  as  are  contained  in  my  will." 

The  testatrix  afterwards  wrote  a  letter,  dated  the 
14th  o^  June  1831,  which  was  proved  as  a  testamentary 
paper,  containing  the  following  words  with  reference  to 
William  Edward  Hughes  Allen:  —  <<  I  cut  him,  his( 
wife  and  children,  off  from  all  and  every  bequest  I  have 
formerly  given  to  him  or  them." 

The  bill  was  filed  by  Amelia  Miles  and  her  husband, 
and  their  children  named  in  the  will,  against  the  exe- 
cutors and  Amelia  Allen,  who  was  an  infant,  and  the 
questions  in  the  cause  were,  first,  whether  the  bequest 

in 
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1836.  in  favour  of  Amelia  Alien  given  by  the  codicil  was  re- 
voked by  the  testamentary  paper;  and,  secondly,  if  that 
bequest  was  not  revoked,  whether  Amdia  AUen  took  an 
absolute,  or  only  a  life-interest. 

Mr.  Pembertoftj  for  the  Plaintifik. 

By  the  testamentary  paper,  the  bequest  in  favour  of 
the  testatrix's  godchild  in  the  previous  codicil  is  re- 
voked. If  that  testamentary  paper  does  not  extend  to 
the  godchild,  it  is  a  mere  repetition  of  the  codicil ;  and 
the  Ecclesiastical  Court,  if  it  had  considered  the  de- 
claration in  the  letter  a  mere  repetition  of  the  codicil, 
would  not  have  admitted  it  to  probate.  Supposing  it, 
however,  to  amount  only  to  a  repetition  of  the  codicil, 
Amelia  Allen  will  take  only  a  life  interest  under  the  bequest 
in  that  codicil.  The  events  of  the  death  of  the  legatee 
**  at,  before,  or  after  the  said  period,"  are  severally 
contingent  events,  but  taken  together  they  constitute  a 
certain  event,  namely  her  death,  which  must  happen  at 
one  of  those  times.  The  only  question,  therefore,  is 
what  the  testatrix  meant  by  the  words  **  the  said  pe- 
'  riod.**  She  manifestly  refers  to  the  period  which  she 
had  just  mentioned,  namely,  "  when  she  (the  legatee) 
attains  twenty-one."  Now,  whether  Amelia  Allen  die 
at  twentyKine,  or  before  or  after  she  attain  that  age,  is, 
in  each  case,  a  contingency,  but  one  of  those  contin- 
gencies must  happen,  and  therefore,  in  every  event,  the 
children  of  Mrs.  Miles  are  entitled  in  remainder  after 
^  the  decease  o£  Amelia  AUen. 

Mr.  Withamy  for  the  executors. 

Mr.  Kindersle^j  for  Amelia  AUen, 

The  Ecclesiastical  Court  never  discusses  the  con^ 
struction  that  is  to  be  put  upon  a  testamentary  paper 

in 
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in  consideriog  the  question  whether  it  shall  or  shall  not  18S6. 
be  admitted  to  probate;  and  it  is  for  this  Court  to 
determine  whether  the  letter  which  has,  in  this  case, 
been  proved  as  a  testamentary  paper,  has  any  other 
effect  than  that  of  confirming  the  previous  codicil.  As 
to  the  second  point,  it  is  established  by  many  cases,  that 
the  words,  **  in  case  of  the  death  of  A,"  must  be  taken 
to  mean  **in  case  of  the  death  of  A.  in  the  lifetime  of 
the  testator;"  for  the  death  of  J.  at  some  time  or  other 
is  certain,  and  to  give  a  sensible  construction  to  the 
words,  the  contingency  of  A,  dying  in  the  testator's  life- 
time must  be  implied.  Now,  it  is  admitted  that  the  con- 
tingencies of  death  at,  before,  or  after  a  particular  period, 
taken  together  constitute  certainty;  the  words  in  the  pre- 
sent case,  therefore,  amount  to  no  more  than  if  the  tes- 
tatrix had  said  **  in  the  event  of  her  decease,"  and  will  fall 
within  the  rule  which  refers  them  to  the  life-time  of  the 
testatrix.  If  the  words  "  when  she  attains  twenty-one" 
were  struck  out,  this  would  be  the  only  construction 
that  could  be  put  upon  this  bequest ;  and  the  only  effect 
of  those  words  will  be  that  the  legacy  is  given  over  ^*  in 
the  event  of  the  death  of  the  legatee,  whether  she  has 
or  has  not  attained  the  age  of  twenty-one,"  in  other 
words,  ''whatever  may  be  her  age,"  which  will  make 
no  difference  as  to  the  construction  of  the  words,  ''  in 
the  event  of  her  death."  Amelia  AUen^  therefore,  will 
be  absolutely  entitled  to  this  bequest,  upon  the  ordinary 
rule  which  restricts  the  contingency  of  the  words  '^  in 
the  event  of  the  decease  of  ^.,"  or  words  equivalent  to 
them,  to  A.  dying  in  the  lifetime  of  the  testatrix. 

Mr.  Pembertony  in  reply. 

The  Mas'HSR  of  the  Rolls  said  that  he  had  no  doubt, 
as  to  the  first  point,  that  the  codicil  was  not  revoked  by 
the  testamentary  paper,  for  the  latter  contained  no  ex- 
pression of  discontent  with  Amelia  Allen^  and  the  testa- 
trix 
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1855;  trix  could  not,  therefore,  be  considered  as  having  revoked 
the  exception  she  had  made  in  favour  of  her  godchild. 
The  other  point  be  would  consider. 


On  the  following  day,  his  Lordship  gave  judgment  m 
to  the  second  point. 

In  this  case  the  testatrix  revokes  a  bequest  which  she 
had  made  by  her  will  to  her  brother,  his  wife,  and 
children,  with  the  exception  of  their  youngest  child^ 
her  godchild,  Amelia  AUen^  to  whom  she  bequeaths  the 
sum  of  400/.,  ^*  to  be  paid  at  and  after  my  decease,  and 
vested  in  the  public  funds,  the  interest  whereof  she  shall 
receive  when  she  attains  twenty-one.  In  tlie  event  of 
her  decease  at,  before,  or  after  the  said  period,  the  sum 
so  bequeathed  to  be  divided  between  Edward  Payne 
Miles  and  Arthur  Fellenberg  Miles^  the  two  youngest 
sons  of  Septimus  and  Amelia  Mi/es,  under  the  same 
restrictions,  and  subject  to  the  same  conditions  as  are 
contained  in  my  will.'' 

If  the  wor^s  were  in  the  event  of  her  decease,  the 
case  would  fall  within  the  class  of  cases  which  have 
been  referred  to  In  the  argument;  but  the  words  are  in 
case  of  her  decease  at,  before,  or  after  the  said  period. 
Now  *«  the  said  period*'  is  obviously  to  be  referred  to 
the  period  which  the  testatrix  has  just  mentioned, 
namely,  when  the  legatee  attains  the  age  of  twenty^one 
years.  It  is,  therefore,  "  at,  before,  or  after  the  period 
of  twenty-one  years."  The  words  "  at,  before,  or  after 
a  particular  time,"  involve  all  time,  present,  pasf,  and 
future.  The  only  construction  to  be  put  upon-  these 
words,  therefore,  is  in  the  event  of  her  decease,  whenever 
that  event  may  happen.  The  remainder  over,  tberefore, 
will  take  effect  after  her  decease. 
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HAYES  V.  HAYES.  f««:  «o. 

Apnl  14. 

nnHE  will  of  the  testator,  William  HayeSf  so  &r  as  it  A  testator 

is  material,  was  in  the  following  words:  —  "  My  ^f|^^  ^f; 

temporal  estate  I  bequeath  and  dispose  of  in  the  follow-  the  interest  of 

ing  manner:  To  my  wife,  Fanny  Hayes^  the  interest  on  t^^y  j^^iJe 

the  whole  of  my  property  in  the  public  funds  during  P"^."^  Jun«|? 

ber  natural  life,  the  principal  thereof  being  placed  in  the  principal ' 

the  names  of  the  undermentioned  trustees  for  that  pur-  t^'",?  place* 

^         in  the  names 

pose.     Also  to   my   said   wife,   Fanny  Hayesy  I  give  of  the  under- 
all  my  other  property  which  I  may  be  possessed  of  at  ^^tees  for 
the  time  of  my  decease,  after  paying  my  funeral  ex-  that  purpose; 
peases  and  all  other  lawful  debts,  part  of  toy  fimded  gg^e  to  his 
property  being  applied  for  that  purpose  if  necessary.  ^»^«  ^^  ^^ 
On  the  death  of  my  said  wife,  Fanny  Hayes^  I  give  and  which  he 
bequeath  as  follows:  — To  my  daughter  Jane  Hayes  J^*^^f£^ 
200/.  stock  3  per  cent,  reduced  bank  annuities ;  to  Jane  his  decease, 
flitfrf,  daughter  of*  my  wife  Fanny  Hayes,  501.  stock  3  hJ^foSeS^ 
cent,  reduced  bank  annuities ;  to  Eliza  Hunt,  daughter  expenses  and 
of  my  wife  Fanny  Hayes,  50/.  stock  3  per  cent,  reduced  his  funded 
bank  annnites;  to  my  son  William  Benjamin  Hayes  the  propnty being 
residue  of  my  property  afler   paying  these  legacies."  that  purpose 
The  testator  appointed  his    brother,   Benjamin  Fyler  Qn^'^dwth 

Hayes,  and  William  Gray  his  executors  and  trustees.        of  hu  wife  he 

£ve  to  his 
lughter  J, 
Benjamin  -ff.  soo/.  stock 
5  per  cent. 
reduced  annuitiesy  and  to  two  other  persons  50/.  3  per  cent,  reduced  annuities  re- 
spectively, and  to  his  son  the  residue  of  his  property,  after  paying  those  legacies. 
And  he  appointed  two  persons  his  eiecutors  and  trustees. 

At  the  date  of  iiis  wm  the  testator  had  700/.  S  per  cent  reduced  annuities,  hut 
he  afterwards  sold  out  that  stock,  and  invested  part  of  the  produce  on  mortgose: 

Held,  that  the  gift  to  F,  H.  of  the  interest  of  the  testator's  property  in  the  funds 
was  specific,  and  was  consequently  adeemed  by  the  sale  of  the  stock,  but  that  the 
other  Vsvcia  were  general,  and  that  F,  H.  took  only  a  life  interest  io  the  testator's 
reiiduary  ^atate. 

Vol.  I.  H 
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1636.  Bayamin  Fj^  Haj/es  alone  proved  the  wilL    The 

testator  had  at  the  time  of  making  bis  will  aaum  pf 
lOQL  S  per  cent,  reduced  bank  annuities  standing  in  his 
name^  but  he  sold  out  that  stock  about  a  moaik  before 
his  deathy  and  invested  the  sum  of  41 1/^  part  of  the 
produce  of  the  stocky  upon  mortgage.  The  testatoi:  had 
no  stodc  in  the  S  per  cent,  reduced  bank  annuities^  or 
in  any  other  public  fiinds  at  the  time  of  his  deoease. 
Benjamin  I^r  Hayes^  the  surviving  executor  and  true- 
teet  paid  the  testator's  debts  out  of  a  sum  of  90(tf«  which 
the  testator  had  left  in  money,  and  he  afterwards  oalled 
in  the  mortgage-money,  and  invested  the  residue  of  the 
testator's  personal  estate  in  the  sum  of  6242.  \B$*  8dL, 
3  per  cent  reduced  bank  annuities  upon  the  trusts  of 
the  wUL 

The  bill  was  filed  by  the  testator's  widow  Fanng 
Hayes  against  the  surviving  executor  and  trustee,  and 
the  parties  claiming  interests  under  the  will;  and  the 
questions  raised  in  the  cause,  were,  whether  the  bequests 
of  stock,  and  the  residuary  bequest  to  the  testator^s  son 
were  adeemed,  and  by  such  ademption  the  whole  of  the 
testator's  property  belonged  to  his  widow ;  or  whether 
the  first  bequest  only  of  the  interest  of  the  testator's 
funded  property  was  specific,  and  consequently  adeemed, 
and  the  widow  took  only  a  life-interest  in  the  testatpr's 
general  residuary  estate. 

Mr.  Parker^  for  the  Plaintiff. 

The  legacies  given  by  this  testator  out  of  his  property 
in  the  funds,  which  consisted  at  the  time  of  making  his 
will  of  a  sum  of  700/.,  S  per  cent,  reduced  bank  an- 
nuities, were  specific  legacies,  and  that  sum  of  stock 
having  been  afterwards  sold  out  by  the  testator,  the 
legacies  no  longpr  subsisted  in  specie  at  the  time  of  the 

testator's 
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tp^talol^  deoeftse^  wad  were  eoBaequently  adeemed :  18S6. 
INmpki^  V.  UmphreyB  (a),  PaiHson  ▼•  Pattison  (ft).' 
The  testator  gives  the  interest  en  this  stock,  describing 
it  a»  •tfie  whole  of  my  property  hi  the  public  fands,** 
4o  his  wife  during  her  life,  and  he  gives  her  all  the  other 
property  wbieh  he  might  be  possessed  of  at  the  time  of 
his  deeeine,  alter  paying  his  debts ;  part  of  his  fonded 
pvoperty  being  made  applicable  for  that  purpose,  IPne* 
oessary.  The  word  '^my*^  has,  in  many  cases,  been 
considered  suflBeient  to  shew  that  a  legacy  is  specific ; 
jMJurMfi'  ▼«  I^Gmre{€)\  but  it  is  not  necessary  ih 
the  preaeat  case  to  rely  on  so  minnte  a  circumstance, 
for  here  the  testatcNr  has  expressly  and  studiously  dis- 
tii^iabed  between  hb  funded  property,  and  his  Other 
property;  and  he  had  no  other  funded  property  ex** 
cept  the  stock,  of  which,  after  giving  the  interest  of 
it  to  bis  wife  for  her  Kfe^  and  declaring  that  a  portion 
of  it  should  be  a|^lied,  if  necessary,  to  the  payment 
of  bis  debts,  he  proceeds  specifically  to  dispose  after 
the  death  of  his  wife.  The  stoek  given  to  the  Severri 
tpecniic  legatees  is  described  in  every  instance  by  its 
name  of  S  per  eent.  reduced  bank  annuities,  and  when 
tiie  testator  gives  the  residue  of  his  property  to  his  son 
WXUm  Benjamin  Hayesj  he  unquestionably  means  the 
residue  of  that  specific  property  consisting  of  stock,  for 
be  bad  previously  given  all  his  other  property  to  his  wife^ 
and  he  contemplates  the  possibility  that  all  his  other  pro-" 
perty  might  not  be  suflScient  for  payment  of  his  debts, 
and  if  it  should  be  sufficient,  he  gives  her  the  surplus. 
Upon  the  death  of  the  wifc^  therefore,  there  coutd  be  no 
property  to  be  given  in  legacies  to  other  persons,  ^cept 
the  specific  property,  of  which  he  had  given  the  i^teretf 
tp  his  vrife  fqr  life.  The  residue  given  to  the  $on  i^ust, 
•.  consequently, 

(«)  9  Can  1S4.  (r)  2  Bro.  C.  C.  IDS. 
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cddtequendy,  be  a  special  residue^  eonsUliiig  of  ja  much 
oS  the  testator's  stock  as  should  renain.after  payment  of 
such  portkm  of  it  as  be  had  made  applicable^  if  neceftr* 
sary,  to  the  payment  of  debts,  and  of  the  specific  le- 
gacies. There  being  no  ambiguity,  therefbi«,  ia.the 
lai^[iiage  of  the  will,  and  the  specific  legacies  having 
been  adeemed  by  the  sale  of  the  stock,  the  widow 
is  entitled  to  the  produce  of  such  sale,  with  the  test 
of  the  testator's  general  estate.  This  is  a  case  in 
which  the  rule  of  law  must  prevail  without  refermoe  to 
the  intention  of  the  testator,  and  that  rule  is  that,  when 
a  specific  thing  is  given,  the  gift  must,  in  order  to  take  - 
eflfect,  subsist  in  specie  at  the  time  of  the  testator's  de- 
cease. In  Barker  v.  Rayner{a)f  the  tesliitor  made  a 
bequest  of  two  policies  of  assurance,  effected  on  the  life 
of  his  wife,  and  all  his  interest  in  those  policies ;  and 
having  survived  his  wife,  he  was  obliged  to  receive  from 
the  insurance  oflSoe  the  amount  of  the  money  for  which 
his  wife's  life  was  insured.  In  that  case  there  was  not 
only  no  animus  adimendij  but  the  character  of  the 
property  was  altered  against  his  will,  and  yet  the  Court 
held  that  the  legacy  was  adeemed.  There  is,  in  reality, 
no  hardship  in  the  present  case;  for,  if  the  law  of 
ademption  had  not  been  as  clear  as  it  is  now  settled  to 
be,  the  widow  would,  in  effect,  be  left  without  a  pro- 
vision ;  a  result  which  must  be  presumed  to  have  been 
as  contrary  to  the  intention  of  the  testator,  as  the  dis- 
appointment of  the  specific  legatees. 


Mr.  Stinton^  contrcL  • 

It  is  not  disputed  that  the  intention  of  the  testator 
will  be  defeated,  if  the  legacies  given  to  his  children,  and 
the  children  of  his  wife,  are  to  be  considered  as  adeem^. 

If, 


(a)  5Afatf.208. 
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Iff  tbereforey-  there  is  in  any  thing  in  this  will  vhkti  18B6. 
Will  Airaisli  a  ground  for  excluding  the  operation,  of  the 
role  of  law  with  respect  to  the  adempUon  of  specific 
legacies^  the  Court  will  struggle  to  pre?ent  a  manifest 
fsvhire^  of  the  tesUtor's  intention.  The  effect  attributed 
t»  the  word  *\mj**  has  not  been  given  to  it,  ludesa 
coupled  with  the  particular  stock  referred  to;  Parratt 
▼.  WorsfiM{a)^  and  here  the  testator  speaks  only  of  his 
fm>perty  In  the  public  funds  generally.  Sapposing, 
however,  the  particular  stock  at  that  time  standing  in 
the  name  of  the  testator  to  be  referred  to,  the  testator 
does  not  treat  it  as  the  subject  of  a  specific  bequest,  for 
he  makes  it  applicable  to  the  payment  of  his  debts;  and 
bow  can  a  gift  upon  condition-— a  gift  so  uncertain  in 
its  nature  that  it  was  liable  to  be  absorbed  by  the  claims 
6f  creditors  *-*  be  characterised  as  a  specific  gift,  or  con- 
sidered in  any  other  light  than  as  a  part  of  the  testator's 
general  estate? 

It  is  only  by  matter  dehor$  the  will  that  it  is  attempted 
to  identify  the  legacies  given  after  the  decease  of  the 
wile  with  the  stock  in  the  public  funds,  of  which  the 
interest  was  previously  given  to  her.  Upon  the  face  of 
the  will  there  is  nothing  to  shew  that  these  legacies  con- 
stitme  part  of  the  property  in  the  public  funds  previously 
referred  to,  and  a  legacy  will  not  be  construed  to  be 
specific  by  implication. 

Mr.  Parker^  in  reply. 


The  MikSVER  of  lie  Rolls  (after  stating  the  will).  April  u. 

The  testator  was,  at  the  time  of  making  his  will,  pos« 
sessed  of  700/.  three  per  cent,  reduced  annuities,  but, 

after 
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WH.  after  tbe  date  of  bis  will,  be  sold  out  chat  sum  of  ataoki 
ami  iovailed  part  of  the  produce  of  tbe  sale  an  mot^ 
gsgcw  For  tbe  PlaiatifT  it  was  «otttended»  and  I  think 
justly^  that  by  cbe  word«»  ^  wfade  af  my  praper^vin  the 
public  fimda^"  tbe  testator  BKant  the  7Q0L  S  per  cam. 
redaced  aiiiiuities»  which  was  the  oaly  propoty^  the 
fmbyn  liiiNh  frUch*  he  faad^  and  that  tbe  legacy  af  die 
iatenoBt  of  this  property  was  specific^  and  was  adeeaied 
by  tke  sale  of  thesteck.  It  was  ftirtber  coatended,  on 
the  part  of  tlie  Plaintiff,  Ihat  the  legacies  given  «pon 
tke  Wife's  death  appear  on  the  Snot  of  the  will  to  be 
parts  of  the  sane  stock.  They  are  gifts  of  that  de- 
nomination of  stock  which  was  specifically  given  to  tbe 
wife  for  life,  and  it  was-  alleged  that  they  could  refer  to 
nothing  else^  becansa  all  tbe  remainder  of  the  teatator^s 
property  was,  in  his  own  contempladan,  probaWy  in^ 
sufficient  for  the  payment  of  his  debts»  and  any  siirpka 
was  given  absolutely  to  the  Plaintiff. 

In  that  ^rgament  I  cannot  concer.  The  legacies  which 
are  given  after  the  wife's  death  ara^  in  expressioB»  <]ttite 
general  c  *<  I  give  to  m^  daughter  Jane  Hayes  2QQL  S  per 
cent,  reduced  bank  anauilies,  aad  so  with  two  other  gifts 
of  the  same  kind ;  no  reference  to  his  said  property  in  the 
public  funds ;  nothii^  to  connect  these  legacies  with  the 
former  specific  gift,  but  the  mere  similarity  of  denomin- 
ation which  does  not  appear  on  the  will  itself,  and  I 
think  that  his  direction,  that  parts  of  his  funded  pro- 
perty might,  if  necessary,  be  applied  for  payment  of  his 
debts,  does  not  afford  an  argument  which  aids  the 
Plaintiff's  case.  If  any  thing,  it  shews  that  the  testator 
contemplated  clearly  an  event,  in  which  the  Plaintiff 
was  not  to  have  more  than  a  life  interest  in  any  part  of 
his  property ;  and  this,  I  think,  was  his  real  intention. 

As  to  a  specific  portion  of  bis  property,  he  gives  her 
expressly  a  life  interest*;  as  to  all  his  other  property,  he 

gives 
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ghw  it  to  her  in  wdrU  wkhout  ItmitBiion,  bot  then  kt     y^^^^ 
tty%  tiMt  OB  li*r  death  he  gtres  certain  sumi  of  stock       HAnt 
to  thaee  penons  nsmcd,  one  being  his  own  daag^itei^       ^' 
and  the  'ocfaer  two  lUnghten  <»f  tut  wife ;  and  har  then 
gives  ^^  to  hk  son  Bet^amin  Hmfes^  the  residne  of  hia 
ptwpcrty  lifter  paying  then  legacies."     There  is  no 
gODWad  tot  Sluing  that  che  ward  <*  pvoperty''  in  this 
gift  is  thofwnded  pnofMrty,  or  the  residue  of  the  fimded 
propae^  specificaUy  given  to  the  Plaimiff  for  itfe;  it 
means  the  residue  of  the  cCher  property  which  he  had 
given,  <svbJBet  to  tidbts^  to  the  wife  wiDboot  words  of 
Umitationy  and  the  gift  is  made  esqpresaty  subject  to  the 
legacies* 

i  an  iberafoie  of  opinion,  and  so  decree  that,  ao^ 
cording  to  the  true  oonstmctkm  of  the  wiU,  the  Piain*- 
nff  iseotided  fer  her  life  only  to  the  residuary  estate  of 
the  testator;  and  that,  upon  her  death,  the  legateea, 
Jane  Hayes,  Jane  Hunt,  and  Eliza  Hunt,  or  their  r^re- 
sentacifes,  will  be  entitled  to  the  stock  legadea  by  the 
will  given  to  them,  and  that,  snfc^t  to  those  kgacieib 
the  Defendant  William  Bstifomin  Hayes  is  entitled  Da 
the  nitimate  sarphis  of  the  testator'a  estate^  and  I  dfawot 
the  osnal  aocoants  to  be  taken. 
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April  13. 

The  principal 
charge  in  an 
information 
bein^y  that 
certain  aliena- 


the  charity 
lands  were 
not  authorised 
bf  the  in- 
closure  act 
under  which 
they  pur- 
poited  to  be 


ATTORNEY-GENERAL  v.  CULLUM. 

rpHE  ioformation  was  fiUd  by  the  Attonwy-Qtoffid 
"^    at  the  rdation  of  Framii  King  EagfCf  E^  Md 
Jam€a  Cabbing^  agaiDst  the  triistces  of  the  GmlMM 
tions  made  by  feoffment  in  Btay  St.  Edmund's^  and  it  pnjred  ihal  tim 
the  ^t^'  ^^  charities,  and  other  public  trusU  and  purposes  of  the 
lands  and  premises  constiiatiog  the  feoflfineatf  and  com- 
prised in  an  indenture  dated  the  30th  of  Decfw^er  IBIQ, 
migbt  be  established;  and  that  the  management  of  the 
estates,  and  the  application  of  the  rents  and  profitSf 

-J       a  •      miaht  be  settled  under  the  decree  of  the  Courts  and 

made,  and  m         ° 

particular  that  that  the  Master  might  approve  of  a  scheme  for  that  puc<- 
dentTxTb^ge  1^^'  ^^^^  ^^  might  be  declared  that  cerlain  aUenations 
had  been  and  pretended  exchanges  of  the  charity  lands,  and  in 
to  favour^one   particular  an  alienation  to  TAomas  Cock$edgep  were  not 

oFthetrus^  authorised  by  an  inclosure  act  under  which  they  pu©* 
tees ;  and  it  ,         •  i  i  i        ^  .  i       r«i        . 

appearing        ported  to  be  made,  and  were  therefore  void.    That  it 

IheVrStS  ™8**^  ^  referred  to  the  Master,  to  inquire  whether  any 
prooeedingt  ought  to  be  taken  with  a  view  to  set  aside 
such  alienations  and  pretended  exchanges,  and  whether 
any  proceedings  ought  to  be  taken  to  set  aside  certain 
leases  on  the- ground  of  their  having  been  improperly 
and  improvidently  granted ;  and  that  it  might  be  de- 
clared that  the  leases  ought  to  be  let  by  public  tender. 
That  it  might  be  referred  to  the  Master  to  approve  of 


of  the  inclo- 
sure act  had 
not  been 
strictly  fol- 
lowed, nearly 
twenty  years 
had  elapsed 
since  the 
transaction, 
and  neither 
ihe  exchange 
with  the  trus-  new  trustees,  other  in  exclusion  o^  or  in  oonjoncticin 

the  aUenations  ^^^^   ^^^  Defendants,   the   surviving  trustees,  as  the 
were  shewn  to  Court 

have  been  im- 
provident or  improper,  the  information  was  dismissed  with  costs  as  to  that  part  of 
It ;  and  the  information,  as  it  was  framed,  not  appearing  to  have  been  filed  wi|h  a 
^lew  to  the  benefit  of  the  charity,  and  having  been  instituted  and  conducted 
in  a  manner  to  create  great  unnecessary  expense,  no  costs  were  g[iven  to  the 
relators  up  to  the  hearing,  as  to  that  part  of  the  information  which  was  not 
dismissed. 
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Court  might  deem  expedient.  And  that,  if  necessary,  an 
account  might  be  taken  of  the  rents  received  by  the  De- 
fendants, from  such  time  as  the  Court  might  think  proper. 

The  original  information  had  prayed  a  declaration, 
thut'dnr  DafinNhmta,  by  reason  et  wrongful  alienaUons, 
hid  heeii  guitty  of  breadies  of  trust,  and  ought  to  be 
ramovcd;  and  was  in  other  respects  different  from  the 
informatioii  «8  amended. 
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*  The  i&forDMUloD,  after  stating  the  origin  and  nature 
of  the  trusts^  alleged  that,  by  reason  of  mismanagement 
«im1  improndebt  expenditure,  the  net  yearly  income 
applicable  to  the  several  purposes  of  the  charity  was 
greatly  dispvoportioned  to  the  amount  of  the  gross 
yearly  fents^  That  the  management  of  the  foundation 
iiad  for  some  time  past  given  great  dissatisbction  to  the 
town  of  Bwy  Si.  SdmundCsj  and  that  there  existed  in 
diat'  town  a  strong  conviction  that  such  management 
waa  altogether  iiyirovident,  and  that  the  estates  were 
not  beneficial  and  available  to  such  charitable  and 
other  public  trusts  and  purposes,  as  the  same  might  be 
under  a  due  management  and  adminis^ation  thereof. 

The  information  proceeded  to  state  that  public  meet- 
ings had  been  held  at  Bwy  for  the  purpose  of  inquiring 
into  the  affiiirs  of  the  feofiinent ;  that  a  committee  of 
inhabitants  was  formed  for  that  purpose,  and  came  to 
a  resolution  to  make  inquiries  from  the  trustees,  and 
thai  the  trustees  refused  to  give  any  information. 

The  information  then  stated  that  the  management  of 
the  charity  was  placed  in  the  hands  of  a  committee, 
who  did  not  regularly  meet,  but  delegated  their  duty  to 
the  receiver,  and  exercised  no  sound  discretion.  That 
by  certain  alienations  the  lands  had  been  altered,  arid 

the 
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the  bouiularies  varied,  so  that  the  ideolity  ibereeTwlMi 
na  longer  preserved,  and  that  it  had  becooae  necewaiy 
to  have  such  boundaries  ascertained^  and  the  ideotilgr 
of  the  lands  secured.  Thati  under  colour  of  an  inclo^ 
sure  aot,  passed  in  the  55lh  year  of  the  reign  of 
George  IIL,  for  inclosing  lands  in  the  boronglk  oiMmtf 
Si.  JEdnumTs^  the  trustees  for  the  time  being  cmcerta^ 
certain  alienations  to  some  of  their  own  body,  in  ex.^ 
change  for  lands  of  theirs,  in  order  to  fiivour  such  per- 
sons; and  that  amongst  these  an  alienation  crf'fiftyoeight 
acres  was  made  to  Thomas  Cocksedge^  a  trustee,  for 
twenty-three  acres  belonging  to  hinn  and  taken  in  eK<- 
cbange^  which  aUenation  was  allied  to  be  grois^ 
improper,  improvident,  and  disadvantageous  to  the 
charity,  the  land  taken  in  exchange  for  the  charity  land 
being  deficient  in  quantity  and  valuer  and  having  required 
a  large  expenditure  for  its  useful  occupation ;  and  tbe 
land  given  in  exchange  being  of  pedkiliar  value  to  Cock'' 
se^e^  by  reason  whereof  he  ought  to  have  given  a  larger 
consideration  for  it.  It  was  moreov^  alleged  that  this 
exchange  was  conducted  without  any  regard  to  the  forms 
required  by  the  inclosure  act;  and  was  on  that  account 
wholly  void,  and  ought  to  be  set  aside. 


The  information  alleged,  that  divers  other  alienations, 
^y  way  of  exchange»  had  been  made  by  the  trustees 
under  similar  circumstances,  and  that  such  alienations 
were  for  the  like  reason  lo  be  considered  as  void.  And 
it  further  attained  charges,  among  some  others,  that 
improper  leases  had  been  granted  by  tbe  trustees,  and 
that  tbe  patronage  of  the  trustees  had  been  improper^ 
exeffcised. 


In  support  of  the  information,  the  exchange  with 
C^ksedge^  one  of  the  trustees  of  the  charity,  of  a  por- 
tion of  land  belonging  to  the  charity  for  other  land 

alleged 
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fllkged  to  ht  defieient  in  qvaotHy  and  valuOi  was  mainljf 
Ipaioted  upon  as  constituting  a  strong  ground  for  inM 
<)iftity.  No  <:orrupt  motives  wete  imputed  to  the  trostees^ 
bill  Ibe  €videftee  on  the  part  of  the  relators  was  relied 
ttpoA  as  shewing  that  the  exchange  was  improrident 
and'^injurioiis  to  the  charity,  and  that  the  interests  oT 
ffae  Clarity  tailed  for  an  intestigation  of  the  transaetioni 
fi^  the  purpose  of  ascertaining  whether  proceedings 
night  not  be  suooessfully  taken  to  set  it  aside.  That 
invefitigatioo,  it  was  contended,  was  the  more  necessary^ 
as  it  appeared  that  the  directions  of  the  inclosare  act, 
Hnder  whieh  the  exchange  purported  to  be  made,  had 
not  been  followeci,  and  the  exchange  was  coAsequendy 
▼md.  The  land  allotted  by  way  of  exchange  to  Codt^ 
tdgt  consisted  partly  of  common  field  knd  and  partly 
of  old  inclosure,  part  of  Coeksedgtfs  land  also  consbting 
of  old  inclosare,  and  no  authority  being  given  by  the 
indoBure  act  to  deal  with  old  inclosure.  It  had  been 
decided  in  Wingjteld  v.  Tharp  {a\  that  where  the  com^* 
inissioners  bad  no  authority  under  the  act  to  exchange 
aHottable  hmd  for  old  inclosure,  an  allotnient  given  as  a 
compensation  for  common  field  land  and  old  inclosure 
was  invalid.  The  commissioner  had  no  power,  under 
the  provisions  of  the  inclosure  act,  to  make  such  an 
alfotmcnt  as  had  been  made  to  Ccdcsedge^  and  even 
if  the  act  had  given  the  power,  the  character  of  the 
pscrty  to  whom  the  alienation  was  made,  that  party 
being  one  of  the  trustees  of  tfke  charity,  and  the  secret 
manner  in  which  the  exchange  was  made,  were  suffix 
eient  to  invalidate  the  transaction.  There  was  a  con- 
»detiftble  surplus  income  derived  from  the  rents  of 
the  chari^  estates,  the  proper  implication  of  which 
could  only  be  settled  by  a  scheme.  Part  of  the  income 
ihiM  apfriM  fo  purposes  not  indicated  by  the  tmst  deed. 

In 
(a)  \oB.^Crtu.1%6. 
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In  many  instances,  where  the  purposes  indicBted  by 
the  deed  were  followed,  the  payments  were  not  made 
by  the  trustees  in  conformity  with  the  sums  specified' 
by  the  deed,  and  there  was  a  large  and  unnecessary 
expenditure  in  buildings  and  repairs.    All  these  circum- 
stances shewed  the  necessity  of  having  a  scheme  for  tlie 
management  of  the  charity  framed  under  the  dtrection' 
of  the  Court.  The  number  of  trustees  was  reduced  from 
twenty-eight  to  eight;    and  the   appointment  of  new 
trustees  under  the  direction  of  the  Court  had  become 
necessary,  there  being  no  power  in  the  deed  for  that 
purpose.    The  site  of  the  alms-houses  had  been  changed 
without  necessity  or  benefit  to  the  charity,  and  the  ap- 
pointment of  alms-people  had  been  made  matter  of  indi- 
vidual patronage.    Against  that  abuse  provision  ought  to 
be  made.     As  to  the  charge  of  granting  improper  leases, 
no  special  inquiry  was  asked.     The  resolutions  passed 
at  public  meetings  of  the  inhabitants  of  Bury  St.  EdmuneFs 
expressing  their  dissatisfaction  at  the  management  of  tie 
charity  and  the  conduct  of  the  trustees,  and  the  fact  of 
the  commissioners  of  charities  having  in  1832  recom- 
mended one  of  those  meetings  to  convene  for  the  purpose 
of  taking  measures  to  procure  the  filling  up  of  the  trust, 
and  a  new  scheme  of  uses,  w;ere  also  insisted  upon  as 
circumstances  affording  strong  evidence  of  the  necessity 
which  existed  for  the  interposition  of  the  Court  in  the 
regulation  oTthe  charity,  and  a  full  justification  of  the 
motives  which  had  induced  the  relators  to  file  the  present 
information. 


On  the  other  side,  it  was  insisted  that  this  was  one 
of  that  class  of  informations  with  which  the  Court  had 
of  late  years  been  too  familiar,  which,  though,  purport- 
ing to  have  the  sanction  of  the  Attorney-General,  had 
in  reality  nothing  but  the  formal  and  nominal  sanction 
of  that^  officer,  and  which,  so  far  from  being  instituted 

or 
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or  Qpn^ittcted  with  a  view  to  tbe  benefit  of  charities 
vere,  iostituted  for  purposes  of  a  totally  different  d&- 
acr^tion^  and  conducted  in  a  manner  which  had  a  direct 
tende^^  to  injure  and  ruin,  and  in  many  cases  must»  un-< 
lesa  checked  and  arrested  in  their  progress  by  the  Court, 
biive  the  inevitable  effect  of  destroying  the  charitable 
ionndatians  whose  abuses  it  was  their  pretended  object 
to  con^t.  Informations  of  this  kind  had  increased  to 
a  great  extent,  in  consequence  of  the  facilities  afforded 
to  speculators  in  litigation  by  tbe  publication  of  the 
Beport  of  the  Charity  Commissioners^  and  if  the  pre- 
sent information  should  be  found  to  be  one  of  that  de- 
scription, the  Court  would  no  doubt  do  its  duty  by  pro- 
tecting the  charity,  and  defeating  the  object  of  the  parties 
at  whose  instance  the  proceedings  were  instituted.  If 
the  main  charge  made  against  the  trustees  of  this 
charity,  —  that  charge  which,  though  in  effect  aban- 
doned by  the  relators  themselves,  had  swelled  the  plead- 
ings from!  seven  brief  sheets  to  their  present  bulk,  — 
should  appear  to  be  utterly  without  foundation,  even 
though  there  might  be  one  or  two  minor  points  which, 
if  properly  brought  before  the  Court,  would  have  called 
•  for  its  interposition,  the  .Court  could  not,  looking  to 
the  manner  in  which  this. suit  had  been  instituted  and 
conducted,  do  substantial  justice,  except  by  refusing  to 
make  any  decree,  and  by  dismissing  this  information 
witji  costs.  The  original  bill  was  filed  to  set  aside  the 
exchange  with  Cocksedge^  to  remove  tbe  trustees,  and  to 
make  them  personally  pay  the  costs.  No  part  of  this 
relief  was  sought  in  the  amended  bill.  That  amended 
bill  was  increased,  indeed,  from  seven  to  twenty-three 
brief  sheets,  but  tbe  charges  of  corruption  and  breach  of 
trust  were  abandoned,  and  no  relief  was  prayed  per- 
sonally against  the  trustees.  Much,  however,  as  the 
amended  differed  from  the  original  bill,  those  bills  did 

not 
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not  dtfhr  more  fcom  eaob  odier,  Aaa  M'  ike  rblief 
sought  by  the  ftmaxled  bill  diflfer  from  the  vetief  flik«dM 
the  bar.  The  true  explanation  of  this  extraordinary  de» 
pafCtsve  wafl^  that  there  was  no  ground  wfcatev^rfer  hd- 
peaching  the  conduct  of  the  trustees  or  the  nanageroent 
of  the  charity,  and  that  the  proceedings  had  not  been  i»» 
stituted  for  the  purpose,  which  could  alone  justify  the 
filing  of  an  information,  namely,  that  of  promoting  the 
bMiefit  of  the  charity.  The  evidence  on  tlie  part  of  Uie 
Defendants  would  shew  that  the  exchange  will^  Cbeit^ 
edg€  was  not  only  a  perfectly  &ir  transaction,  bm  that 
it  was  actually  beneficial  to  the  charity.  No  inqniiy 
was  asked  as  to  the  leases,  or  the  expenditure  in  repair^ 
and,  except  as  regarded  thai  part  of  the  inlbf malioD, 
which  sought  the  filling  up  of  the  number  ef  tmstees, 
and  the  application  of  the  surplus  income^  there  was  no 
ptetence  whatever  for  bringing  this  case  before  the  Court. 
Lapse  of  time  and  change  of  circumstances  had  rendered 
it  impossible  to  apply  many  of  the  gifts  in  the  manner  ori- 
ginally pointed  out  by  the  donors ;  bat  it  was  admitted 
that  there  had  been  no  improper  application  of  the 
income ;  and  the  ^fbct  of  directing  a  scheme^  in  a  case 
where  there  were  not  fower.  than  twenty-six  separate  • 
gifts  by  difibrent  donors,  would  be  to  burthen  the 
charity  with  an  expense  which  would  defeat  all  the  useftil 
purposes  which  it  was  intended  to  promote.  Upon 
these  grounds  it  was  submitted  that  the  informa^OR 
ought  to  be  dismissed  with  costs. 

Much  evidence  of  a  very  conflicting  kind  was  rdid 
on  the  one  hand  to  impeach  the  exchange  with  €hdh* 
edgej  and  on  the  other  hand,  to  shew  that  the  escehaAj^^ 
was  not  only  not  unfair  or  improvident,  hot  advaXita^ 
geotts  to  the  chsrity. 

Mr. 


Q4«8^N  OHANCBBY*  til 

MuTfiipkf  Kv.  JKmij  and  Mn  a^AuirAitt  in 
iMfpprfc  i>f  Ibe  iaionpAtion. 

MK^PembartoHf  Mr.  Xoitf^,  and  Mr.  SUerUm^  eonimi      t;^^n. 


77ie  Master  qftJie  Rolls,  after  stating  the  object      AprUis. 
and  substance  of  the  information. 

I  cwac*  prpqied  lo  the  consideratipn  of  the  x^eriti 
of  this  C9#e  without  fiist  stating^  thai  with  regard  X» 
Ihen  J,  entirely  put  <»it  of  the  question  all  t|ie  aUegar 
tiow  in  th^  ioforoiatioD,  all  the  evideoce  addacad*  aod 
9U  iha  »tatanyfila  at  the  bar  relating  to  the  diaaati^facr 
tioD  aaid  to  |ire?ail  at  Bun^  to  the  public  meeliaga 
ihero  beld^  and  the  conmittees  tbare  appoiuted  for  th^ 
purpofe  of  ioquiriog  into  or  expressing  opinions  on 
this  cases  and  also  the  statement  made  at  the  bari 
that  the  relators  on  whose  suggestion  the  information  is 
filed  aiie  ddegated  bji  and  represent  the  general  voice  of 
the  persons  interested  in  the  charity.  With  these  cavcunr 
ataiio66a  as  afiecting  the  merits,  I  hi^ve  naihiog  to  do. 
The  fiieliim;  or  conviction  of  the  inhabitants  of  Bu$if,  or 
of  any  particular  portion  of  them,  if  it  exists^  (which  I 
have  no  nieana  of  accurately  knowing),  does  oot  even 
tend  to  prove  or  disprove  an  alleged  breach  of  trusti  or 
an  all«jg^  want  of  doe  management  of  the  estates  of  the 
charity*  In  this  place  the  ca^  like  every  others  0m»i 
be  considered  upoa  the  allegations  and  proofs  which 
^re.  relf  vant  to  the  issue ;  upon  the  all^ptions  which 
tl^  Ayom^^-General,  as  a  public  offioer,  ha«*sa«ictiMed 
witbiilm<iuim^»  ai>d  upon  the  proois  which  he»  tgr.aa- 
tkmmf^  |he  informatioo,  has  permitted  the  retatera 
to  advance ;  and  every  thing  else  I  shall  i&ntire]|y  dis^ 
regard. 

The 
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The  BHUD  ehaige  in  the  infimMlmi  raklat  l»  tkm 
alienations,  and  particnlarly  the  alienatiM  to  Gmk^ 
iedge. 


It  appears  that  part  of  the  tnut  propei^ 
of  lands  and  rights  of  common,  in,  over,  or  upon 
open  and  common  fields,  situate  vitbin  the  bomNi|^  of 
Bunf  St.  Edmund's.  In  the  beginning  of  18U  a  bill  fiir 
inclosing  these  common  field!  was  in  oontenplatioB. 
There  is  nothing  in  the  evidence  to  shew  that  the  trus- 
tees originated  the  proposal  for  this  purpose;  bo^  the 
proposal  being  made,  thqr  appointed  a  oommittee  to 
consider  of  the  expediency  of  the  indosnre  so  fiur  as  it 
affected  the  trust  This  committee  made  a  report  on  the 
15th  of  February  1814,  and  a  resolution  was  made,  that 
if  the  inclosure  should  be  carried  into  efiect,  the  tra»- 
tees  recommended  only  one  commissioner  to  be  ap- 
pointed, and  that  commissioner  to  be  Mr.  Joeefyn. 

The  act  was  passed  in  June  1814,  and  Mr.Jbeefyn  • 
was  appointed  sole  commissioner.    The  only  part  of  the 
act  which  it  seems  necessary  for  me  to  notice^  is  that 
which  gives  the  power  to  make  exchanges  at  page  19. 

[Here  his  Lordship  read  that  part  of  the  act] 

After  the  act  had  passed,  the  commissioner  pro- 
ceeded to  the  performance  of  the  duty  imposed  on  him, 
and  the  trustees  appointed  a  committee  to  arrange  and 
superintend  the  interest  of  the  trustees  under  the  act; 
and  it  appears  that,  in  October  1815,  the  trustees  bad 
not  only  come  to  an  understanding  as  to  the  allotments 
which  they  wished  to  be  made  to  them,  but  had  agreed 
with  Cocksedge  to  exchange  with  him  three  parcels  of  their 
inclosure  for  part  of  his  intended  allotment  of  equal 
value;  and,  accordingly,  on  the  ISth  oiOciober  1815,  the 

trustees 
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V4i^ti9is  bjibair  rcotiver  request  the  oommiaskKier  iaiDtke  14M« 
dm  aUoMpeots  to  them  in  certain  sitiiationi,  and  on  thm  ^i"^  '""'l 
following  day,  Coeksedge  and  SjffW<^  the  receiver  fof  tbt  Qfiiimi#« 
trustees,  by  order  of  the  committee,  wrote  to  the  com-  Cpuuuir 
HiaikMMNr  and- informed  him  that  the  trustees  bad  ly^roed 
t^^iwe  to  Codnedge  three  fmrods  of  old  iocloaiure  for  as^ 
lauA  oannmoB  kind  belonging  to  Cockstidge^  as  in  the^ 
jMgtteot  •f  the  comraissiooer  shoold  be  of  equal  valud 
Other  exobaagea  were  at  the  same  time  in  contempla* 
tiiHv  and  by  a  resolation  of  the  SOth  of  October  \%15^ 
the  moimittee  was  empowered  tq  agree  to  such  «cn 
obaogBs  as  they  might  think  necessary  to  carry  into 
elect  the  iodosure.  The  agreement  with  Cocksedgt 
ditady  aotieed,  was  to  exchange  old  inclosure  belong-^ 
ing  to  the  trust  for  allotable  common  land  belonging  to 
O^cksc^e:  it  had  no  relation  to  No  Man's  Meadow^  an- 
old  inclosure  belonging  to  Coclrs^dgCf  and  the  subject  of 
much  discussion  in  this  case*  But  about  the  beginning 
of  December  1815,  it  appears  that  some  arrangement  for 
tb^  transfer  of  No  Man's  Meadom  to  the  trust  had  taken 
place ;  on  the  8lh  of  December^  the  trustees  so  far  con^ 
ttdered  No  Man's  Meadow  as  being  or  likely  to  be  their 
own,  that  they  ordered  an  advertisement  for  proposals- 
for  hiring  it  to  be  iaserted  in  the  next  Buri^  paper; 
and,  on  ibe  12tb  of  December^  Coeksedge  and  StMe^  the 
receiver  as  agent  of  .the  trustees,  wrote  'to  the  commis- 
sioner -lo  inform  him,  that  it  was  agreed  that  the  trustsea 
slioiild  give,  up  to  Codcsedge  so  much  of  Woodfuld  lying 
nei^est  to  St.  Edmund^s  HilL  as  tlie  commissioner  should. 
jud|^>io  be  equal  in  value  to  certain  parceU  of  land 
qfj^d^Jfy.  ^fis  MeadaaOf  in  the  occupation  of  Samber^ 
wi^^b  Coeksedge  was  to  give  up  to  them*  Ttus  agree- 
mantdid  not  interfere  with  the  former,  by  wbioli  a  part  of 
GM(tiafl(g^<  aUotable  common  land  was  to  be  given  ip 
t||e  ti^i^leea  in  exchange  for  old  inciosuri^s  belonging  to 
tbatrost;  bnt  it  is  dear  that  these  were ,  not  the  final 
Vo|«.  I.  /  agreements 


114 


GASES  IN  CHANCERY. 


18S6. 


Attoeney- 
Geneeal 

V. 
CutLUM. 


agreements  betwecfn  Codksedge  and  the  trustees,,  fer  ofi 
the  S9th  of  Angusi  1816,  the  commissioner  made  his 
award.  He  thiereby  made  twelve  allotments  to  Coek^-- 
edgej  and  seventeen  allotments  to  the  feoffment;  tftid 
it  appears  from  the  evidence  of  Richard  Payne^  that  of 
the  twelve  allotmeiits  made  to  Cochedge^  the  fi#st,  seeoad^ 
thih),  fourth,  fifth,  and  eighth,  were  made  in  exebWg^ 
for  the  rtlnth  of  the  seventeen  allotments  made  to  th6 
feoffment.  It  further  appears,  that  the  fin^  secOtid, 
and  eighth  allotments  made  to  Coetsedge,  wtsre  old 
iiidosures  previously  l)elonging  to  the  trust;  and  Uie 
same  for  which  by  the  agreement  of  the  14th  of  OeMer 
1815,  the  trust  was  to  receive  in  exchange  certain  com- 
mon land  before  belonging  to  Cocltsedge^  and  that  the 
ninth  allotment  made  to  the  trust  was  old  inclosur^ 
belonging  to  Cocksedge^  and  the  same  in  denomination, 
chough  probably  not  in  quantity,  as  is  mentioned  in 
the  agreement  of  the  12th  of  December  1815.  How 
the  final  agreement  which  was  acted  upon  by  the  com- 
missioner was  signed  or  evidenced  does  not  appear, 
lEnd  I  cannot  assume  it  to  have  been  done  in  a  manner 
inconsistent  with  the  {Provisions  of  the  act.  But  upon 
the  best  consideration  which  I  can  give  to  the  subject, 
I  am  not  satisfied  that  the  directions  of  the  act  of  par- 
liament were  strictly  followed  either  by  the  trustees 
and  CocksedgCi  or  by  the  commissioner.  In  making.the 
exchange,  the  transaction  was  not  distinctly  treated  as 
an  exchange;  but,  the  first,  second,  and  eighth  allot- 
ments to  CocksedgCf  though  old  inclosures  belonging 
to  the  feoffment,  and  the  ninth  allotment,  though  an 
old  inclosure  belonging  to  CocksedgCj  were  treated  as 
allotable  land  and  dealt  with  accordingly,  without  re- 
ference to  the  forms  required  for  exchanges. 


But  all  this  was  done  openly  after  treaty,  and  upon 
agreement  between  the  parties ;  and  the  question  here  is 

not. 
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mit  as  in  the  case  of  Wingjkld  v«  Jhitp  (a),  and  in 
anocher  case  recently  before  laCy  wheiher  a  purchaser 
shall  be  compelled  to  take  a  tide  under  such  a  tran»- 
action,  but  whether^  after  a  lapse  of  very  nearly  twenty 
jean^  and  under  all  the  circumstances  of  this  ca^  it 
can  be  beneficial  to  the  charity  (the  interest  of  which  I 
hai«  alone  to  attend  to^)  to.make  an  attempt  to  sH  aside 
what  has  been  done;  and,  in  this  consideratioQ,  I  mosfc 
look  not  merely  to  forms,  or  to  the  important  fact  that 
Cocktedge  was  himself  one  of  the  trustees,  but  to  all  the 
evidence  relating  to  Uie  nature  of  the  transaction  and 
the  value  of  the  property. 


U5 


1836. 


Attornsy- 
Gmhmral 

V, 

CinxuM. 


In  the  first  place,  I  find  nothing  in  the  evidence  to 
warrant  the  allegation  contained  in  this  information, 
that  the  trustees,  under  colour  of  the  act,  took  occasion 
to  concert  alienations  of  the  trust  land  to  some  of  the 
trustees,  or  to  any  others,  in  order  to  favour  such  persons. 
I  am  of  opinion  that  the  evidence  does  not  countenanoe 
the  allegation  in  respect  either  to  the  exchange  to  Cock&- 
edge^  or  to  any  other  alienation  which  has  been  brought 
to  my  notice. 

The  evidence  as  to  the  value  of  the  lands,  which  in 
the  transaction  with  Codcsedge  were  given  or  taken  in 
exchange,  is  conflicting 

(Hei^  his  Lordship  went  into  a  minute  examinalion  of 
the  evidenc&3 


Considering  the  parol  evidence  in  conjunction  witll 
the  documentary  evidence  on  both  sldes»  I  have  no 
hesilatioo  in  sayine^  that  in  my  opinion,  the  evidence 
ibr  the  Defendanu  greatly  preponderates ;  and  after  a 

careful 
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careful  consideration  of  the  whole,  I  am  satisfied  that- 
the  exchange  with  Cocksedgej  which  is  principally  com- 
plained of,  and  the  other  exchanges  adverted  to  in  the 
pleadings,  are  none  of  them  made  out  to  have  been  im- 
provident and  improper  ;  nor  is  there  even  such  aprimd, 
facte  case  on  the  part  of  the  relators,  as  to  induce  me 
to  think  it  for  the  interest  of  the  charity  that  any  further 
inquiry  into  the  subject  should  be  made. 

There  is  no  evidence  to  satisfy  me  that  the  inclosure 
was  effected  at  an  improper  expense  to  the  trust,  and 
the  money  paid  for  old  leases  surrendered  does  not 
appear  from  the  evidence  to  have  been  applied  impro- 
vidently  for  the  charity. 

With  respect  to  the  leases,  the  counsel  for  the  Ati- 
tomey-General  very  properly  abstained  from  asking 
any  special  relief;  they  asked  only  for  such  regulations 
as  might  be  considered  proper  on  the  settlement  of  a 
scheme,  and  it  is  plain  that,  upon  the  evidence,  they 
could  not  have  been  entided  to  more. 


With  respect  to  the  administration  of  the  charity, 
and  the  claim  to  have  a  scheme  settled  under  the  decree 
of  diis  Court,  it  appears  by  an  indenture,  dated  the  28th 
ot  December  1810,  stated  in  the  information,  and  which, 
mutatis  mtttandisj  is  very  nearly  a  copy  of  a  former  in- 
denture, dated  the  22d  o(  February  1736,  which  is  proved 
in  the  cause,  that  the  property  now  vested  in  the  De^ 
fendants  has  been  derived  from  several  donors  and 
benefactors,  who,  from  time  to  time,  made  gifts  for  the 
benefit  of  the  town  of  Bury  in  various  modes.  The 
conveyance  was  made  to  the  intent,  not  only  that  the 
pious  memories  of  the  founders  might  be  recommended 
to  posterity  with  honour,  as  examples  to  be  imitated, 
but  also  that  the  property  might  be  employed  according 

to 
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to  the  true  intent  of  tbe  founders,  and  upon  trust  that 
the  trustees  would  employ  the  rents  for  the  common 
profit  and  benefit  oF  the  town  <^  Bunfi  in  such  manner 
and  for  such  purposes  as  were  mentioned  in  the  sche- 
dule thereto  annexed,  or  such  other  uses  for  which  the 
same  were  given  by  the  donors,  though  not  mentioned 
in  the  schedule. 


1836» 

GsNCaAL 


It  is  admitted  that  the  schedule  here  referred  to 
directs  payments  which  amount  in  the  whole  to  less  than 
the  present  annual  income  of  the  estates^  and  it  appears 
that  some  of  the  purposes  for  which  the  payments  have 
been  directed  to  be  made  have  ceased  to  be  required* 

It  appears  also  that  the  trustees  appointed  by  the 
deed  were  twenty-eight  in  number ;  that  they  are  now 
reduced  to  very  few,  of  whom  at  least  one  is  incapable 
of  acting,  and  the  deed  contains  no  power  or  provision 
for  appointing  new  trustees. 

Under  these  circumstances  it  appears  to  me,  that  the 
assistance  of  the  Court  is  wanting  for  the  administration 
of  the  income,  and  for  the  appointment  of  new  trustees. 
But  considering  that  this  object,  which  appears  to  me 
the  only  one  to  be  effected  by  the  information,  might 
have  been  obtained  by  a  very  simple  proceedings  and  at 
a  small  expense;  and,  considering  that  the  complaint 
which  appears  to  have  been  made  the  main  purpose  of 
tlie  information  has  failed,  I  have  hesitated  whether  I 
ought  to  make  any  decree.  In  the  result,  I  think  that 
I  loay  subject  the  charity  to  a  less  burthen  of  costs  by 
making  a  decree  on  this  information,  than  by  leaving 
the  parties  interested  to  commence  a  new  proceeding. 
If  I  could  have  considered  that  the  relators  had  pro- 
cured this  suit,  framed  as  it  is,  to  be  instituted  only  for 
the  purposes  of  the  charity,  I  might  have  found  it  my 

/  3  duty 
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1S96.       duty  to  allow  them  some  part  at  leait  of  their  costs  out 

1      '  of  the  charity  estates.     Circumstances  have  appeared 

GxwnAL      wUeb  tend  to  make  me  suspect  at  least,  that  notwith- 

CuiItVm.      standing  the  respectability  of  the  relators,  which  has 

not  been  impeached,  some  object  besides  the  welfiire  of 

the  chari^  has  been  in  Tiew.    I  cannot  act  upon  that 

suspicion,  but  thinking,  as  I  do,  that  the  suit  has  been 

instituted  and  conducted  in  a  manner  to  create  a  great 

deal  of  unnecessary  expense,  I  think  it  r^ht  to  frame 

roy  decree  in  lerais  to  save  the  charity  estate  froni  costs 

to  which  I  think  it  ought  not  to  be  sidijected. 

I  dismiss  with  costs  so  much  of  the  information  as 
prays  for  a  declaration  that  the  alienations,  and  particu- 
hiriy  the  alienation  to  Gxkiedgef  were  not  authorised 
by  the  isidosDre  act,  and  are  therefore  Toid,  and  that  an 
inquiry  may  be  made  whether  any  proceedings  ought  to 
be  adopted  to  set  aside  such  dienations,  and  whether 
any  proceedings  ought  to  be  adopted  to  set  aside  certain 
leases,  and  that  it  may  be  declared  that  the  leases  ought 
to  be  let  by  puUic  tender. 

I  direct  a  reference  to  the  Master  to  take  an  account 
of  the  estates  and  property  vested  in  the  Defendants  on 
the  trusts  of  the  indentures  of  the  28tb  day  of  December 
1810,  and  of  the  rents  and  profits  thereof  which  have 
been  received  since  the  filing  of  the  information,  and  of 
the  application  thereof  I  refer  it  to  the  Master  to 
approve  of  a  scheme  for  the  future  management  of  the 
trust  estate,  and  for  the  application  of  the  rents  and 
profits  thereof  having  regard,  as  near  as  may  be,  to 
the  uses  and  purposes  stated  in  the  indenture  of  the 
38th  of  December  1810;  and  I  refer  it  to  the  Master  to 
approve  of  trustees  to  act  in  conjunction  with  such  of 
the  Defendants  as  are  now  wiHing  to  act. 

And 
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Ai|d  as  tQ  tb^  cosU  o£  tba(  part  of  the  in^mji^tiqq 
which  is  not  flisn^issed,  I  give  pone  to  the  relatons  up 
to  ibi«  ti^na. 

The  extra  oosts  offhe  Defendant^  as  to  the  part  dlsr 
missed,  they  §re  to  have  out  of  the  esUtes. 

The  other  oosts  of  the  Defendant  ifp  to  this  time^  and 
the  subsequeot  cpsU  of  tbe  relators  i^  fhp  PeCendanM, 
w»  reserved.  * 


1^39. 


Attosmav* 
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FELLOWS  V.  BARRETT. 

^T^HE  bill  was  filed  by  Liwy  Fellawst  as  mother  and 
''*  next  friend  of  the  infent  PlaintiiTi  fior  the  purpose 
of  having  secured  for  the  infant  Plaintiff  the  share  of  the 
property  to  which  he  was  entided  under  the  will  of  hia 
grandfather,  as  one  of  the  testator^s  next  of  kin. 

Mr.  Billon^  on  the  part  of  the  Defendants,  the  execu- 
tors and  the  other  next  of  kin,  moved  that  Latcy  Fellows 
might  be  ordered  to  find  security  for  costs  on  the  ground 
that  she  was  a  pauper,  receiving  weekly  relief  from  the 
parish  of  Henley-apon'T^amesy  a  fact  supported  by  the 
affidavit  of  the  overseer  of  that  parish.  -  He  cited  an 
anonymous  case  in  Moseh/s  Reports  (a),  and  Pennington 
V.  Jlvin  (6),  in  support  of  the  application. 

Mr.  Dixon f  contra. 

No  authority  can  be  produced  to  establish  the  pro* 
position  that  the  prochein  ami  of  an  infant  can  be  com- 
pelled, 
(a)  page  S7.  (b)  1  Sim.  4-  Siu.  264. 
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pelled,  on  account  of  poverty,  to  give  security  for  costs. 
PenmngUm  v.  jUvin^  the  case  cited  on  the  other  side,  was 
that  of  a  suit  instituted  by  njime  caoert^  which  is  sub* 
stantialiy  the  suit  of  the  party  herself;  and  Sir  John 
Leach  commences  his  judgment  with  this  observation ; 
**  I  should  hesitate  much  before  I  called  upon  the  next 
friend  of  an  infant  to  give  ^security  for  costs ;  for  any 
person  may  file  a  bill  in  the  name  of  an  infant.''  In 
Davenport  v.  Davenport  (a),  the  same  Judge  refused  lo 
inquire  into  the  circumstances  of  the  proposed  next 
friend,  though  it  was  suggested  that  he  was  in  indigent 
circumstances. 


The  Master  of  the  Rolls  said  he  was  not  aware 
of  any  instance  in  which  a  Plainti£^  on  the  mere  ground 
of  poverty,  whether  suing  in  his  own  right  otzsprochein 
amij  had  been  compelled  to  give  security  for  costs.  In 
charity  cases  the  relator  must  be  a  responsible  person, 
and,  if  shewn  to  be  in  indigent  circumstances,  would  not 
be  allowed  to  sue.  His  Lordship,  however,  gave  time  to 
the  counsel  for  the  Defendants  to  search  for  authorities. 


The  case  was  afterwards  mentioned;  but  no  direct 
authorities  were  produced :  fVt^att's  Practical  Register  {b)j 
Lord  BedesdaUfs  Treatise  on  Pleadings  (r),  and  the  cases 
of  Turner  v.  Turner  (d),  and  fVitts  v.  Campbell  (ff),  were 
cited. 

Motion  refused. 


(a)  iSim.^  Situ  lot, 

(6)  page  549. 

(c)  page  21,  4th  edit. 


(rf)  1  Sir.  708. 
(e)  12  Vet.  498. 
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ATTORNEY-GENERAL  v.  CROOK.  Match  u,  15. 

April  18. 

^JpHIS  information  was  filed  l^  the  Attorney-GeneraU  if  a  spiritual 

■*'    at  the  rdation  of  John  Lewis  and  four  other  per-  f^^^^^^ffi^T* 

sons,  agunst  the  master  of  the  hospital  of  Si.  Maty  ofacorpora- 

Magdalen,  in  the  hamlet  of  HaUaoKy,  and  it  prayed  that  ^l^ll^^T 

the  hospital  might  be  established  and  r^ulated  under  poration  be 

the  decree  of  the  Court ;  that  it  might  be  declared  that  performed[^ 

a  competent  number  of  poor  idiots  or  insane  persons  ^^  9^^  ^*^^ 
,,  .,-.,        .,         11  not  interfere, 

ought  to  be  received  into  the  hospital,  and  there  main-  but  applica- 

tained  out  of  the  rents  of  the  estates;  that  it  might  also  ^^^^^^l^^ 

be  declared  that  the  master  was  bound  to  perform  divine  visitor  or  the 

service  in  the  chapel  for  the  benefit  of  the  mhabitants  of  StuauSho- 

HoUaaxn/f  or  that  the  chapel  might  be  made  available  rities. 

tot  the  performance  of  divine  service^  as  might  appear  refused  to 

needful,  and  that  proper  directions  might  be  given  in  ^^^^  ^  >°- 

that   behalf;    and  in   case   of  need    that  one  of  the  the  propriety 

Masters  of  the  Court  might  approve  of  a '  scheme  for  j^^f^'JJf"^ 

better  effectuating  those  purposes.      The  information  rity  lands  for 

also  prayed  that  *he  sum  of  380/.  belonging  to  the  ablc^^n  a" 

hospital  might  be  invested,  and  secured  for  the  benefit  fine,  at  a  small 

of  the  master  for  the  time  being;  that  leases  ought  not  where  there 

to  be  granted,  except  at  the  actual  improved  value  with-  ^•^  ^"  ")<> 

^  alteration  m 

out  fine  or  foregift ;  that  such  accounts  might  be  taken  the  mode  of 

as  the  Court  might  think  necessary,  and  that  the  Master  1^^^^"^^^^  „ 

might  inquire  whether  any  and  what  proceedings  ought  wards  of  200 

to  be  adopted  to  set  aside  leases.  ^^*"' 

The  information  stated  that  the  hospital  known  by 
the  name  of  the  hospital  of  SL  Mary  Magdalen^  situate 
in  the  hamlet  of  HdUyaAy^  at  Widcomhe  and  Lyncombe^ 
near  Bathj  had  existed  from  time  out  of  memory ;  that 
there  now  belonged  to  the  hospital  a  small  messuage  or 

tenement. 
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teDementi  and  an  ancient  chapel^  and  that  the  deeds 
and  writings  constituting  the  original  foundation  and 
endowments  of  the  chapel  were  not  forthcoming,  and 
mig^t  be  presumed  to  be  lost,  from  lapse  of  time.  That 
certain  subsisting  leases,  of  which  the  earliest  were 
dated  In  the  year  1694>  were  expressed  to  be  made  by 
the  master,  and  co-brethren  and  sisters  of  the  hospital, 
but  that  tor  a  long  time  past  there  had  not  been  any 
such  co-brethren  and  sisters,  the  only  persons  consti- 
tuting the  corporate  body  of  die  hospital  having  been  die 
masters  lor  the  time  being.  That  it  appeared  firora  an  in- 
quisidon  taken  in  the  reign  of  Queen  lUizabeth^  that  the 
messuage  or  dwelling-house,  betonging  to  the  hospital, 
had  been  devoted  to  and  used  as  the  residence  of  poor 
persons  being  idiots,  or  otherwise  imbecile^  and  unable 
to  take  care  of  themselves,  who  had  been  maintained  and 
supported  out  of  the  rents  of  the  lands  belonging  to  the 
hospital ;  and  that  the  chapel  had  from  a  remote  period 
been  used  for  the  performance  of  divine  service,  at  the 
diarge  of  the  master  for  the  time  being,  for  the  benefit 
of  persons  residing  near  thereto,  and  especially  the  in* 
habitants  of  the  hamlet  of  HoUawqy. 


T%e  information  then  stated  that  in  the  year  182S  bis 
late  Majesty  George  IV.  by  letters  patent  under  the 
great  seal,  granted  to  the  Defendant,  the  Rev.  Chartes 
Crook,  the  offce  of  master  of  the  said  hospital  during 
his  life,  and  it  charged,  among  other  things,  that  by 
the  neglect  of  successive  masters  of  the  hospital,  and  of 
the  Defendant,  the  property  belonging  to  the  chari^ 
had  become  greatly  deteriorated ;  that  no  adequate  re- 
lief had  been  afforded  to  the  ol:gects  of  the  diarity ;  "that 
only  one  idiot  had  from  time  to  time  been  maintained 
in  the  hospital ;  and  that  it  had  been  the  habit  of  the 
master,  on  the  admission  of  such  idiot,  to  receive  a  fee 

of 
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of  thirty  guinea  finm  th«  firiends  of  dw  idiot»  wbidi  ho       1996* 
applied  to  hit  <mn  nse. 

Two  of  the  qoestioiiB  mwd  in  the  eause  wem»  fir0t# 
whether  leases  of  the  eharity  lands,  let  for  lircs  upon  a 
fine  or  foregift,  at  a  small  reserved  rent,  ought  not  to  be 
set  aside ;  and  secondly,  whether  the  master  of  the  ho»< 
pital  ought  not  to  be  compeUed  to  perform  divine  seri^ 
vice  in  the  chapel. 

Mr.  Pemberton  and  Mr.  O.  Anderdouy  \i\  support  of 
Ae  information. 

Mr.  KindersUy  and  Mr.  Piggoitj  cmdrct^  upon  the 
question  as  to  the  leases,  cited  the  Att4»mey*General  v« 
Crass  (a),  where  Sir  W.  Qrant  said  that  he  was  not 
aware  of  any  principle  or  authority  on  which  it  could 
be  held  that  a  lease  of  a  charity  estate  for  lives,  or  for 
a  long  term  of  years  determinable  upon  lives,  was,  on 
the  face  of  it,  an  abuse  of  trust.  In  the  present  case» 
the  estates  have  been  kt  in  the  same  manner  for  up* 
wards  of  ^00  years.  In  the  Berkhampstead  School  case  (b) 
it  was  referred  to  the  Master  to  consider  of  a  scheme  for 
letting  the  estates  in  future,  and  the  Master  approved 
of  the  plan  which  had  beeu  previously  acted  upon, 
namely,  that  of  letting  by  auction  for  thirty^one  years, 
or  lives  determinable  at  that  period,  partly  on  ines, 
and  pardy  on  rents  specified. 

As  to  the  question  whether  this  Court  was  not  caMed 
upon  to  compel  the  master  of  the  hospital  to  perform 
divine  service,  it  was  clear  upon  two  grounds^  that  the 
Court  bad  no  jurisdiction  to  compel  the  pcrfonoanfie  of 
divine  service  by  the  master.     In  the  first  place,  tlie  gift 

of 

(a)  S  Mrr.  ^34.  (6)  2  K  f  B.  134. 
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of  the  lands,  of  which  the  chapel  constituted  a  part,  was 
in  the  Crown ;  this  was  a  donative,  therefore,  without 
cure  of  souls,  and  this  Court  had  no  jurisdiction  over 
the  incumbent  of  a  donative  without  cure  of  souls.  No 
instance  could  be  cited  in  which  the  Court  had  ever  at-* 
tempted  to  exercise  jurisdiction  over  the  incumbent  of  a 
pure  donative  by  compelling  him  to  perform  divine  ser- 
vice. In  the  next  place,  this  being  an  eleemosynary 
corporation,  and  the  chapel,  as  appendant  to  the  hospi- 
tal, being  in  the  gift  of  the  Crown,  the  king  was  the  vi- 
sitor :  Blacksi.  Com,  (a),  Attorney^General  v.  T%e  Earl 
of  Clarendon  (i).  Lord  Coke  {c)  laid  it  down,  tliat  "  if 
the  king  doth  found  a  church,  hospital,  or  free  chapel 
donative,  he  may  exempt  the  same  from  ordinary  juris- 
diction, and  then  his  chancellor  shall  visit  the  same ; 
and  if  the  king  do  found  the  same  without  any  special 
exemption,  the  ordinary  is  not,  but  the  king's  chancellor 
to  visit  the  same."  Hence  it  was  clear  that  the  Court 
of  Chancery  had  no  jurisdiction,  and  that,  if  the  master 
were  justly  chargeable  with  any  neglect  of  his  spiritual 
duties,  this  was  rather  for  the  cognizance  of  the  king, 
or  of  his  chancellor  in  his  visitatorial  capacity.  This 
principle  was  distinctly  recognized  by  Lord  lUdon  in 
the  Berkhampstead  School  case  {d).  It  made  no  differ- 
ence, in  the  present  case,  as  to  the  question  of  jurisdicr 
tion,  whether  the  chapel  were  or  were  not  a  donative, 
for  if  it  were  a  donative,  the  kin^  was  the  visitor ;  and 
if  it  were  not  a  donative,  the  neglect  of  the  incumbent 
in  the  performance  of  his  spiritual  duties  was  a  matter 
belonging  exclusively  to  the  cognizance  of  the  ordinary. 


Mr.  Pembertofij  in  reply. 

All  that  Sir  W.  Grant  has  said  in  The  Attorney-Gene- 
ral V.  Cross,  is  that  a  lease  of  charity  lands  for  lives, 


{a)  vol.i.  p.  481. 
\Jt)  17  r«.491. 


(c)  1  /IU/.544  5. 
\d)  2  r.  4-^.  144. 


or 


CASES  IN  CHANCERY. 


185 


or  a  long  term  of  years  determinable  upon  liveS)  is  not, 
upon  the  iace  of  it,  to  be  held  an  abuse  of  trust.  The 
inferen^  prima  fade^  is  that  such  a  lease  is  not  for  the 
benefit  of  the  charity,  but  it  b  not  to  be  conclusive. 
That  proposition  does  not  in  the  least  degree  interfere 
with  the  principle  laid  down  by  Lord  Eldon^  that  this 
Court  has  authority  to  control  a  leasing  power  in  the 
trustees  or  trustee  of  a  charity,  if  it  should  appear  to 
be  for  the  benefit  of  the  charity,  that  such  leasing  power 
should  not  be  acted  upon.  As  to  the  jurisdiction  of  the 
Court  to  compel  the  master  to  perform  divine  service, 
it  is  assumed,  on  the  other  side,  that  this  is  a  chapeV 
donative  without  cure  of  souls.  But  the  real  question 
b  not  whether  the  king  is  visitor,  but  whether  there  is 
a  trust  for  the  application  of  the  funds  of  this  charity  to 
the  performance  of  a  particular  duty  by  the  master;  and 
if  there  be  such  a  trust,  this  Court  has,  undoubtedly, 
jurisdiction  to  enforce  the  performance  of  It. 


nsB. 


Attoaksy* 
Gensbal 

V. 
CftOOK. 


The  Master  of  the  Rolls. 

In  these  proceedings  the  origin  of  this  foundation  doc^ 
not  appear.  There  seems  to  have  been  a  corporation 
consisting  of  a  master,  co-brethren,  and  sisters.  The 
master  is  the  only  member  of  the  corporation  now  re- 
mdning.  His  ofiice  is  in  tlie  gift  of  the  Crown,  but  the 
grant  contains  no  reference  to  the  duties  which  the 
master  has  to  perform,  and,  except  to  a  very  small  extent, 
I  cannot  firom  any  thing  before  me  learn  either  what 
those  duties  are,  or  whether  there  are  any  probable 
means  of  ascertaining  what  they  are. 


April  vs. 


The  foundation  possesses  a  chapel  which  has,  at  least 
occasionally,,  been  used  for  the  performance  of  diving 

service. 
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8erTioe--«etlateft  oTooosideraUe  valiM»  whidi  hay#  beea 

kt  on  l€B88i  fi>r  lives  for  whidi  fines  or  fcunsgifts  bav^ 

OsNiftAt     bsea  taken-*- and  a  boose  called  a  bospUal*  whidi  bas 

Cmok»       ^^^^  ^^'^  ^^^  ^  reception  of  poor  idiots  or  insane 

persons^ 

The  principal  questions  raised  in  this  cause  rdate  to 
these  diffin^ent  possessions. 

Hie  faifismation  alleges  that  the  dii^iel  ought  to  be 
applied,  at  the  charge  of  the  Defendant,  to  the  perform- 
ance of  divine  service  for  the  use  of  the  persons  residing 
near  thereto^  and  especially  the  inhabitants  of  the  hamleC 
ofHoUawajfi  and  it  is  charged  that  the  Defendant  him- 
self procured  his  office  on  the  understanding  that  he 
was  to  perform  divine  service ;  that  he  in  feet  repaired 
and  opened  the  chapd ;  that  divine  service  was  for  some 
time  regularly  performed,  but  that  the  chapel  was  after- 
wards improperly  shut  up  and  still  continues  so. 

Upon  this  part  of  the  case,  I  can  find  no  sufficient 
evidence  by  usage  or  otherwise  that  the  duty  of  per- 
fotttiing  divine  service  in  the  chapel  for  the  use  of  per- 
sons residing  near  thereto  was  imposed  on  the  Defendant 
by  reason  of  his  holding  the  office  of  master,  nor  any 
sufficient  evidence  of  a  contract  binding  upon  him  in 
this  respect;  but  this  is  the  less  material,  as,  if  the  duty 
Were  establidied,  I  should  not  think  this  a  subject  on 
whidi  this  Court  woukl  prc^ierly  iotersfere.  If  there  is 
a  spiritual  duty  attached  to  this  office,  and  not  properly 
performed,  sfiplieation  should  be  made  to  the  visitor  or 
to  the  proper  spiritual  autborities^ 

With  respect  to  the  leases,  it  don  not  appear  that  any 
iteration  in  the  mode  of  letliog  has  been  made  fear  more 

than 
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dian  «D0  jreM^  It  itf  detf i»,  M  has  boan  stated  i>]r  Shr 
ft.  GtttfU  \n  Thi  AUorH^Qen&ral  v.  Cro^  (tf),  dtaC  tbtra 
ii  iio  imdk  prlAti^6  as  that  a  lease  of  a  charity  elitaU 
For  lives  is  on  the  bee  of  it  an  abnse  of  trust)  and)  rs6 
other  ground  of  invalidating  the  leases  appearing,  I  am 
of  opiniM  tbAt  I  ought  to  tnake  tlo  declaration  in  that 
respedt. 

A!i  to  the  hospital)  it  is  admitted  tliM  lbs  house  so 
Called  has  b^h  u^  fol*  the  ree^ptibn  of  idiots^  and 
fhat  the  Idiots  th^fe  re6«iVed  ars  td  hi  pvdvided  fbf 
and  maintaihed,  but  the  Defendant,  $IA  he  sayS)  following 
his  pt^ilecessdild,  ha^  received  a  fee  of  thiny  guinea*  OH 
every  nftot,  and  thete  is  a  diflbrehce  m  to  the  tiumber 
whidh  Odght  to  be  n^eivfed.  The  Defendant  eOAieiv«S 
that  th^e  dUght  to  be  only  one  at  a  timei  lh«  Attovn^y^- 
General  ittslstiog  that  there  oaght  to  be  a  eotnpetent 
number.  What  is  a  competent  number  he  has  a& 
forded  tht  no  means  of  ascertaining^  I  am  told  of « 
corpomtion  which  ought  to  connst  of  a  masted  eo^ 
brethren,  and  isisters,  and  that  the  master  »  dierged 
with  the  performance  of  spiritual  dntlea.  The  whohi 
irevenae  ought  not  therefore  to  be  applied  for  the  sopi^ 
port  of  tlie  poor  insane  persions,  ^  and  there  are  on 
documents  ftor  any  evidence  shewing  what  proportioa 
ought-  to  be  appKed  to  their  usCi  Under  the  etrcum* 
sunces  of  this  case^  it  would  be  in  vain  to  diroet  any 
mqoiry,  and  I  apprehend  that  I  cannot  do  better  than 
tonrider  the  tteaAs  of  accommodation^  affotded  by  tlit 
present  hotis^  Which  was  buih  in  1760f  as  limiting  ibi 
immber  of  poor  persons  who  ought  to  be  maintained. 

I  think  that  the  master  is  not  entitled  to  receive  the 
lee  of  thiny  gnioeaB ;  and  tliat  ibe  SSOL  now  in  the 
hands  of  Mr.  Sobers  Clarke  ought  to  be  secured. 

The 

(a)  3  Mer.  5S4. 


fUS^. 
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The  two  sums  of  128/.  Is.  lid.  and  282.  2s.  6d  re* 
ceived  for  timber  appear  to  have  been  applied  by  the 
Defendant  to  his  own  use,  and  I  think  he  must  account 
for  them,  and  I  decree  as  follows:  — 


Dismiss  with  costs  so  much  of  the  informatiDn  as 
seeks  a  declaration  that  the  Defendant  is  bound  to  per- 
form divine  service  in  the  chapel  for  the  benefit  of  the  in- 
habitants of  Hollawajfj  and  also  so  much  thereof  as  seeks 
a  declaration  that  leases  of  the  charity  lands  ought  not 
to  be  granted  except  at  the  actual  improved  value 
thereof  without  fine  or  for^fl,  and  as  prays  that  the 
Masteir  may  inquire  whether  any  and  what'  proceedings 
ought  to  be  adopted  to  set  aside  leases.  Declare  that 
the  Defendant,  as  master  of  the  hospital,  is  bound  to 
receive  into  the  hospital,  and  to  support  there  out  of 
the  rents  and  profits  of  the  charity  estates  so  many  poor 
idiots  or  insane  persons  as  can  be  conveniently  received, 
supported,  and  protected  in  the  present  hospital  house. 
Refer  it  to  the  Master  to  inquire  how  many  idiots  or 
poor  insane  persons,  with  one  or  more  proper  person  or 
persons  to  take  care  of  them,  can  properly  be  received* 
supported,  and  protected  in  the  said  house;  and  let  the 
Master  approve  of  a  scheme  for  the  due  support  and 
protection  of  such  number  of  idiots  or  poor  insane  per- 
sons as  he  shall  find  can  be  properly  received  and  sup- 
ported  there.  Let  the  Defendant  pay  the  costs  up  to 
this  time  of  so  much  of  the  suit  as  relates  to  the  support 
and  maintenance  of  a  competent  number  of  idiots  in  the 
said  hospital,  and  to  the  scheme  for  that  purpose.  Let 
the  Defendant  pay  into  Court  the  S80/.  stated  to  be 
now  in  the  hands  of  Robert  Clarke^  and  the  two  sums 
of  128/.  \$.  1  Id.  and  28/.  2s.  6d.  timber  money.  Reserve 
further  directions  and  subsequent  costs. 
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npHE   bill  was  filed  for  the  purpose  of  having  an  Where  an 

*         infant  heir  declared  a  trustee  for  a  purchaser,  and,  |j'^*°'  ^^^  " 
-  ,  •  A-       •        •      .   r  *      r       ,  ,      declared  by 

the  fact  that  the  infant  was  a  trustee  having  been  estab-  the  decree  of 

Iished  by  evidence,  the  decree  was  made  accordingly.       betLUvlttJd 

for  a  pur- 
Mr.  Pemberton,  for  the  Plaintiff,  submitted  that,  un-  c^TurtCilf 

der  the  12  ST.  4.  cJgO.  s.  12.,  the  Court  was  authorised  <*irect  a  con- 

T       .  .   ^      -  ,  11  veyancetothe 

to  direct  b  conveyance  to  the  purchaser  by  the  same  purchaser  by 

decree,     A  case  had  occurred  lately  in  the  Court  of  Ex-  *^®  **"'®  4®" 

cree,  a  peti- 
chequer  (a],  where  the  Court  said  that  the  more  regular  tion  for  that 

course  was  to   make  applications   of  this   kind   upon  ^J^^^"* 

petition,  but  that  observation  was  made  with  reference 

to  an  attempt  to  obtain  an  order  for  a  conveyance  by  an 

infant  trustee  upon  motion,  and  did  not  apply  to  an 

order  at  the  hearing.* 

The  Ma8T£R  of  the  Rolls  said,  he  would  inquire 
into  the  practice  of  the  other  courts,  and  on  a  subse- 
quent 
{a)  Anon.  I  Younge  f  Coliyer,  75. 


*  In   Feliawt  v.  TtU  (5  Sim,      the  hearing  thought  the  order 
SI 9.)  an^  m  Prythareh  v.  Ha*      should  be  made  upon  petition; 


mrd  (6  jSMPk.  9.) .  the  Vic^^baa*  but  the  om  of  Broom  v.  Broom 
cellor  refilled  to  make  an  order  (not  then  reported)  having  been 
for  a  conveyance  by  an  infant  subsequently  brought  to  his  at- 
tntstee  at  the  hearing.  tention,  he  directed  the  convey- 
In  Broom  vk  Broom  (now  re*  ance  to  be  made  without  a  pe* 
ported  in  5  Mt^^  Keen^  443.)  titioo. 

Sir  Jokn  heaek  made  an  order  In  Walter  v.  Merry  (6  8m, 

tor  a  conveyance  by  an  infant  328.)  the  Vice-Chancellor  made 

trustee  at  the  hearing.  an  order  similar  to  that  made 

In  Neoe  v.  Bme  the  Master  by  Sir  Jokn  Leaoh  in  Broom  v. 

of  the  Rolls  (Sir  C.  Pepyt)  at  ^rooM. 
Vol.  I.                          K 
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1896.  quent  day  he  confirmed  the  rule  which  had  been  laid 
down  by  Sir  John  Leach  upon  this  subject,  and  which, 
with  some  fluctuation,  had  received  the  sanction  of  the 
present  Lord  Chancellor,  and  the  Vice-Chancellor, 
that  where  an  infant  heir  appeared  by  the  decree  of  the 
Court  tQ  be  a  trustee^  and  the  right  of  the  party  entitled 
to  a  conveyance  was  also  established,  a  conveyance  will 
be  directed  by  the  same  decree,  a  petition  for  that  pur> 
pose  being  unnecessary. 

The  Master  of  the  Rolls  observed  that  he  had  con- 
sulted the  Lord  Chancellor  on  this  point,  and  that  his 
lordship  concurred  in  the  opinion  that  the  rule  should 
be  so  laid  down. 


May  10.  RADCLIFFE  v.  ECCLES. 

An  in&nt  ^i^HE  petition  prayed  that  the  infant,  who  was  tenant 
may^'oi^'  *"  ^'*  ®^  estates,  which  had  been  directed  by  the 

dered  to  con-  decree  of  the  Court  to  be  sold  for  the  payment  of  debts, 
1  ^.4.  C.47.  might  be  ordered,  under  the  1  fT.  4.  c.  47.  «.  11.,  to 
<*ii«  make  a  conveyance  to  the  purchaser.    An  objection 

was  taken,  on  the  part  of  the  purchaser,  that  there  was 
no  mention  of  a  tenant  in  tail  in  the  1  ^.  4.  c.  47*  s.  1 1., 
and  that,  under  that  section,  the  Court  had,  conse- 
quently, no  authority  to  direct  a  conveyance  by  the 
infant  tenant  in  tail. 

Mr.  Walker^  for  the  petitioner,  said  that  no  distinction 
between  a  tenant  in  tail,  and  a  tenant  in  fee  was  raised 
by  the  words  of  the  section  in  question.  The  same 
point  had  arisen  upon  the  original  statute  of  Jnne^ 

enabling 
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tdl 


enabling  infimt  trnstees  to  cdnvey;  and  in  Ex  parte 
Joinson  (a),  Liord  Hardmdee  at  first  entertained  some 
doubt  whether  that  act  extended  to  a  tenant  in  tail,  but 
he  finally  made  an  order  that  the  infimt  should  conrey 
by  snflfering  a  common  recovery.  There  could  be  no 
doabt  that  the  Court  was  now  authorised,  in  like  manner, 
to  order  the  infimt  to  oonrey  by  executing  a  deed  in  the 
manner  directed  by  the  late  act  for  abolishing  fines  and 
recoveries. 


Mr.  (dandiest,  fi>r  the  purchaser,  suggested  that  the 
eleventh  section  of  the  act  1  fF.  4.  c.  47«  was  confined  to 
cases  in  which  suits  had  been  instituted  for  payment  of 
debts,  and  the  Court  had  decreed  the  estates  liable  to 
such  debts  to  be  sold  for  the  satisfaction  thereof.  Here 
the  estates  were  charged  with  l^^ies,  and  had  been 
decreed  to  be  sold  fi>r  jthe  payment  of  such  legacies, 
ss  well  as  of  debts- 


Mr.  Geldarty  for  the  in&nt,  observed  that  the  estates 
were  not  the  less  directed  to  be  sold  for  the  payment  of 
debts,  and  that  the  case  consequently  did  not  the  less 
fidl  within  the  eleventh  section  of  the  act,  because  the 
estates  were  also  charged  with  the  payment  of  l^;a- 
cies^  and  part  of  the  monies  raised  by  the  sale  was 
applicable  to  the  payment  of  those  legacies. 

The  Master  of  the  Rolls  said,  that  by  the  words 
of  the  act,  the  Court  was  to  direct  the  infant  heir  to 
convey  the  estates  decreed  to  be  sold,  **  by  all  proper 
assurances  in  the  law,"  to  the  purchaser  or  purchasers 
thereof.  There  could  be  no  doubt  that  the  act  ex- 
tended to  an  infant  tenant  in  tail,  and  that  the  con- 
v^ance  must  be  made  by  the  proper  assurance  which 
the  law  Apw  required. 
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March  80.  GROVES  V.  CLARKE. 

April  18. 
By  the  decree  Tl  Y  the  decree  in  the  original  causey  made  on  the 
hearinff  of  "^  i9th  of  April  I8Si,  it  was  referred  to  the  Master 
the  ormnal  ^  approve  of  a  proper  settlement  to  be  made  on  the 
referred  to  the  Defendant  Sarah  GrooeSf  of  her  share  of  the  residuary 
^f^e^f  a  estate  in  the  bill  mentioned ;  and  for  that  purpose  any 
proper  settle-   of  the  parties  were  to  be  at  liberty  to  lay  proposals  be- 

made  on  S.      fore  the  Master  ibr  such  settlement. 

G.ra  married 

woman,  and 

for  that  puru         On  the  SOth  of  October  1834,  before  any  further  pro- 

tblTiMru^  ceedings  were  had  in  the  cause,  Sarah  Graves  died,  and 

were  to  be  at  William  Graves^  having  obtained  letters  of  administra- 

prop^^  ^^  ^^"  ^^  ^e  personal  estate  and  effects  of  his  late  wife, 

before  the  filed  a  supplemental  bill  against  John  Clarke  and  Eliza 

No  queition  his  wife,  the  surviving  child  of  the  late  Sarah  Groves  and 

was  raised  at    |jg,.  husband,  by  which  he  claimed  to  be  entided  to  the 

the  heanng  at  "^ 

to  the  children  whole  of  the  share  of  his  late  wife  in  the  residuary  estate 

Be^Ve  any       directed  to  be  settled,  subject  to  such  right,  if  any,  as 

proposals  were  Eliza  Clarke  might  have  in  the  said  share.    Mary  Salter^ 

the  Master       ^^  ^^^y  other  daughter  of  the  Plaintiff  and  his  late  wife, 

S.  G.  died.       ^\^  without  issue  before  the  filing  of  the  oriirinal  bilL 

Held,  on  a  ^  * 

supplemental 

Se  hllrtiSd         ^**®  Defendants  by  their  answer  submitted  that  they 

against  the       were  entitled  to  have  a  provision  made  out  of  the  re- 

chiid^of^e      "^"^^7  ^^^®  ^^^  ^•^®™»   ^^  ^^^  ^®  Defendant  Eliza 
marriage  and    Clarke^  the  only  surviving  child  of  the  Plaintiff  and  his 

thatthS^'    hitewife. 
cree  enured 

oithedtaU  The  question  was,  whether  the  Plaintiff  was  entitled 

^»«  under  the  circumstances,  in  exclusion  of  Eliza  Clarke^ 

to  the  share  of  his  late  wife  in  the  residuary  estate  di- 
rected to  be  settled. 

Mr. 
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Mr.  Spenee  and  Mr.  Dixon,  for  the  Plaintiff.  1SS6. 

In  JUiirTiffy  v.  Lord  Elibank  {a\  where  a  reference  had 
been  made  to  the  Master  to  approve  oF  a  particular 
•ettlement  to  be  made  by  Lord  Elibank  on  L*ady  Elibank 
and  her  children,  and  Lady  Elibank  Axed  while  the  set- 
tlement rested  only  in  proposal,  Lord  Eldxm  held  that 
the  right  of  the  children  was  not  affected  by  the  death 
of  the  wife ;  there  a  settlement  was  expressly  decreed 
to  be  made  upon  the  children,  and  the  case  does  not 
establish  that  the  claim  of  children,  in  such  a  case,  is 
founded  upon  any  principle  of  equity,  independent  of 
contract  or  of  decree,  as  is  shewn  by  Sir  Thomas 
Pbmer^  after  an  elaborate  review  of  the  authorities,  in 
Llo^  V.  WiUiam.  {b)  <'The  law,''  says  that  learned 
Judge,  <'  gives  the  parent  a  right  to  dispose  of  his 
property,  a  power  of  disinheriting  his  children ;  and 
therefore  how  a  child  can  come  into  Court  to  claim  a 
setdement  out  of  its  parent's  property,  it  is  not  easy  to 
comprehend.  The  wife  might  have  disappointed  the 
claims  of  the  child,  even  after  a  decree  for  a  settlement 
on  her  and  her  issue.  She  might  have  come  into  Court 
and  have  consented  to  give  up  the  property,  and  her 
issue  would  have  been  remediless.  If  the  equity  could 
not  be  set  up  against  the  mother,  on  what  ground  can  it 
be  supported  against  the  father,  after  the  death  of  the 
mother?''  That  Lord  Alvanletf  Aid  not  suppose  there 
was  any  substantive  equity  in  the  issue  is  clear  from  the 
case  of  Macatday  v.  Philips  (c),  which  is  the  converse  of 
die  present  case.  There  the  husband  died  while  the 
settlement  directed  by  the  decree  rested  in  proposal; 
and  Lord  AkjanUy^  after  great  consideration,  held  that 
the  whole  of  the  property  survived  to  the  wife,  and  that 
if  the  wife  had  died  first,  the  husband  would  have  taken 

the 

(a)  lO  Fes.  84.  {b)  I  Mad.  450.  (c)  4  Fes.  IS. 

K  3 
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1886.  the  whole  by  saravorship.  The  authorities  shew,  there- 
fore^ that  there  b  no  abstract  right  in  the  children  inde- 
pendent of  contract  or  decree^  and  here  the  decree  is  far 
a  settlement  on  the  wife  only. 

In  the  present  case  the  Plaintiff  was  a  married  womany 
already  provided  for  by  her  husband.  There  was  suf- 
ficient reason,  therefore,  for  excluding  her  from  the 
benefit  of  the  settlement;  but  even  if  it  be  admitted  that 
the  order  was  erroneous,  and  that  it  ought  to  have 
directed  a  provision  for  the  children  as  well  as  for  the 
mother,  that  order  cannot  now  be  rectified :  Johnson  v. 
Johnson,  (a)  In  a  case  before  the  late  Lord  Chancellor 
odreland^  in  the  matter  of  Ann  Walker  (i),  Sir  Edward 
Sudden  recognises  the  principle  that  children  have  no 
separate  and  independent  interest  <<  The  nature  of  the 
wife's  equity,"  he  observes,  ^<  is  to  secure  a  portion  of 
the  fund  for  herself  and  the  right  of  the  children  follows 
that  of  the  wife;  her  equity  is  to  a  settlement,  which 
from  its  very  nature  should  provide  for  the  children  after 
the  mother's  death.  Their  right  is  entirely  dependent 
upon  her  will ;  she  cannot  defeat  their  right  and  preserve 
her  own,  but  she  can  waive  her  right,  and  so  defeat 
theirs."  In  the  present  case  the  effect  of  the  decree  is 
to  give  a  right  to  the  wife  only;  it  must  be  inoperative, 
when  the  wife  is  dead ;  and  it  has  been  decided  that^ 
after  the  wife's  death,  the  husband  is  not  compellable  to 
make  a  settlement  of  her  choses  in  action  upon  the  chil- 
dren :  Scriven  v.  Tapley.  (c)  In  Steinmetz  v.  Halthin  (ff), 
where  the  suit  was  instituted  by  the  trustee  of  the  pro- 
perty bequeathed  to  the  wife.  Sir  John  Leach  was  of 
opinion  that  the  wife's  equity  and  the  consequential 
right  of  the  children  to  a  settlement  attached  upon  the 

filing 

(fl)  IJ.  4-  JK.  472.  (c)  Awhl,  509. 

\h)  lAcyd  4-  GooH  2.  (d)  I  Glj^  ^  Jam.  64. 
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filing  of  the  bill;  and,  though  the  wife  died  before  putting  1 886. 
in  her  answer,  the  children  were  held  to  be  entitled  to  a 
settlement  as  against  the  assignees  of  the  bankrupt 
husband.  This  case  goes  much  farther  than  Macaulajf 
V.  Philips^  and  is,  indeed,  incapable  of  being  reconciled 
with  any  of  the  previous  authorities. 

Mr.  Pemberton  and  Mr.  Sharpe^  contra. 

Thu  case  is,  in  reali^,  free  from  all  difiScultj.     All 
the  cases  that  have  been  cited  recognize  the  dedsion  in 
Murray  v.  Lord  Elibankf  which  is  not  distinguishable 
from  the  present  case,  except  in  the  circumstance  that 
the  order  does  not  contain  in  terms  an  express  direction 
br  a  settlement  upon  the  children.     But  that  circum- 
stance is  wholly  immaterial;  nosetdement  of  the  wife's 
equity  is  ever  made  without  including  the  children,  and 
an  order  for  a  settlement  upon   the  wife  necessarily 
includes,  therefore,  a  settlement  upon  the  children.  But 
supposing  the  order  to  be  erroneous,  and  that  it  ought 
to  have  directed  a  settlement  upon  the  children  as  well 
as  upon  the  wifis,  the  form  of  the  order  cannot  afiect 
the  merits  of  the  case,  and  the  only  result  would  be  the 
necessity  of  incurring  the  additional  expense  of  having 
it  set  right  by  an  application  to  the  Court     In  Johnson 
V*  Johnson  (a)  such  an  application  was  refused,  but  only 
on  account  of  the  long  acquiescence  of  the  son.     In 
Macauky  v.  Philips  (^yj  there  were  no  children,  and  no 
question  as  to  the  right  of  children  ever  came  into  dis- 
cussion.    The  decision  as  to  the  right  of  survivorship 
in  the  wife  was  in  that  case,  therefore,  perfectly  con- 
sistent with  the  authorities  and  with  reason.      Whether 
children,  on  the  death  of  the  mother,  have  a  substantive 
right  to  claim  a  settlement,  independent  of  any  claim 

through 

(a)  1  J.  *  fr.472.  (b)  4  Ve$.  15. 
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1836.        through  the  mother,  is  a  point  on  which  judges  hare 
•     Q^Q^^g'     diiFered.  Sir W.Granlj  in  Murray  v.  LordElibanl  (tf),  in- 
.  ^*  dined  to  the  opinion  that  the  children  had  a  substantive 

^*"*  independent  equity,  and  Sir  T.  Plumer  was  of  a  different 
opinion ;  and  that  question,  whenever  it  may  come  to  be 
determined,  is,  no  doubt,  one  of  considerable  difficulty 
and  importance ;  but  it  does  not  arise  here.  The  ques- 
tion here  is  simply,  whether  the  wife  did  or  did  not  in  her 
lifetime  waive  her  equity  to  a  settlement,  for  if  she  did 
not,  the  right  of  the  children,  which  is  necessarily  in- 
volved in  the  right  of  the  wife,  remains.  That  she 
could  not  claim  it  for  herself,  and  waive  it  for  her 
children,  is  clear  from  all  the  authorities,  and  the  case 
before  Sir  Edward  St^den  contains  a  distinct  recognition 
of  the  doctrine  contended  for  on  the  part  of  the  Defend- 
ant Steinmelz  v.  Halthin  {b)  is  an  express  authority 
to  shew  that  upon  the  filing  of  the  bill  the  equity  of 
the  wife,  and  consequently  the  equity  of  the  children  to 
a  settlement  attached,  so  that  the  form  of  the  decree 
becomes  perfectly  immaterial.  The  filing  of  the  bill 
gives  the  Court  jurisdiction  to  deal  with  the  fund,  and 
the  Court,  having  jurisdiction  over  the  fund,  will  never 
give  the  property  to  the  husband,  except  upon  the  terms 
of  making  a  settlement  on  the  wife,  which  includes  a 
settlement  upon  the  children. 

Mr.  Spence^  in  reply. 


AprU  18.  The  Master  of  the  Rolls. 

On  the  19th  of  April  18S4,  a  decree  was  pronounced 
in  a  cause  to  which  the  Plaintiff^,  and  Sarah  Groves^  his 
now  deceased  wife,  and  the  present  Defendants,  were 

parlies, 
(tf)  13  Fet.  1.  (5)  1  Gfyn  ^  Jam  64. 
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parties,  and  by  that  decree  it  was  referred  to  the  Master  1886. 
to  approve  of  a  proper  settlement  to  be  made  on  the 
Defendant,  Sarah  GraveSf  of  her  share  of  the  intestate's 
personal  estate,  and  for  that  purpose  any  parties  were  to 
be  at  liberty  to  lay  proposals  before  the  Master  for  a 
settlement 

On  the  SOth  October  1834,  and  before  any  proposal 
for  a  settlement  had  been  carried  in,  Sarah  Graoes^  the 
wife,  died. 

The  Defendant,  Eliza  Clarke^  is  her  daughter,  and 
the  bill  is  filed  to  have  it  declared  by  the  Court  what 
are  the  rights  and  interests  of  the  Plaintiff,  and  of  the 
Defendants,  in  the  share  of  the  intestate's  estate  to 
which  the  Plaintiff's  late  wife  was  entitled. 

On  the  part  of  the  Plaintiff  it  is  contended  that  by 
the  form  of  the  decree  the  settlement  to  be  made  was  a 
settlement  on  the  wife  alone,  and  not  on  the  wife  and 
her  children ;  and  that  therefore  the  Defendant,  Mrs. 
Clarke^  had  no  interest  under  the  decree ;  but  that,  if 
die  had  any  interest,  it  was  wholly  dependent  upon,  and 
derived  from  the  interest  of  her  mother,  and,  the  mother 
having  died  before  any  proposal  was  carried  in  under 
the  decree,  the  child  ceased  to  have  any  interest,  and 
the  property  became  absolutely  vested  in  the  Plaintiff 
as  legal  personal  representative  of  his  wife. 

On  the  part  of  the  Defendant  it  is  contended  that 
the  decree  in  this  case,  as  in  all  others  of  the  like  kind, 
is  a  decree  for  the  benefit  of  the  wife  and  her  children ; 
that  the  omission  to  state  in  the  decree  that  the  settle- 
ment was  to  be  made  on  the  children  as  well  as  on  the 
wife  was  a  mere  slip,  and  wholly  immaterial ;  and  that 
any  ambiguity  which  the  omission  might  have  occa- 
sioned 
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siooed  is  reoioved  by  the  direction  thai  any  of  the 
parties  should  be  at  liberty  to  lay  proposak  before  the 
Master. 

It  does  not  appear  to  me  to  be  material  thai  no  propo- 
sal bad  been  laid  before  the  Master.  In  Ex  parte 
Gardner  (a)»  and  in  Martin  v.  Mitchdl^  cited  inilftirrtiy  v. 
Lord  Elibani  (i),  there  had  been  proposals,  and  that  cir- 
cumstance seems  to  have  been  considered  as  of  some 
importance;  but  in  Rawe  y.  Jachofh  which  is  imper^ 
fectly  reported  (c),  there  was  a  decree  for  a  settlement 
on  the  wifie^  and  the  issue  of  the  marriage  in  1772. 
The  wife  lived  for  some  years  after  the  decree  was  pro* 
nounoed ;  no  proposal  was  ever  carried  in,  and  this  was 
held  not  to  prevent  the  daim  of  the  children  for  a  settle- 
ment. So  in  Murrajf  v.  Lord  Elibank  {d)  it  is  stated  in 
the  judgment,  that  no  proposal  was  laid  before  the 
Master,  but  on  her  death  the  children  were  held  to  be 
entitled  to  a  settlement. 

The  difference  between  those  cases  and  the  present 
is,  that  there  the  decrees  were  for  a  settlement  on  the 
wife  and  the  children  or  issue  of  the  marriage^  whereas 
hei*e  the  decree  is  not  so,  at  least  in  form. 

If  the  decree  bad  been  made  in  this  particular  form 
upon  discussion,  and  in  consequence  of  a  question  duly 
raised  in  the  original  cause,  and  the  Court  had  there- 
upon determined  that,  from  some  peculiarity  in  this  case, 
the  wife  was  to  be  at  liberty  to  claim  a  settlement  for 
herself,  without  making  any  provision  for  her  children, 
I  should  have  held  myself  bound  by  it,  and  there  would 
be  no  question  open  for  consideration  now. 

But 

(a)  2  Ves.  len.  67 1.  (c)  S  Dick.  604. 

{b)  10  r«.85.  {d)  13  Vei.  6. 
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But  it  has  not  been  stat«d  to  me  that  any  sncb  ques-  1SS6. 
tion  was  raised  in  the  original  cause,  and  I  oonceive^ 
that  the  proper  question  for  determination  at  present  is» 
whether,  under  the  decree  as  it  stands,  the  Court  would 
hare  permitted  the  husband  and  the  wife  to  make  a 
settlement  on  the  wife  alone^  without  making  any  pro* 
vision  for  the  children. 

In  the  common  case  the  wife  may,  at  any  time  before 
the  setdement  is  made,  waive  the  order  and  her  ri^t  to 
a  settlement,  and  by  waiving  her  own  right  she  gives  up 
all  claim  fer  her  diildren;  by  abandoning  her  own 
right,  she  abandons  theirs,  which  is  involved  in  hers ; 
but  if  she  claims  for  herself,  all  the  cases  shew  that  she 
most  include  her  children  in  that  claim;  Johnum  v. 
Johnson,  (a)  If  by  bill  she  claims  a  settlement  ibr  her- 
self not  making  her  children  parties  to  the  suit,  the 
ordinary  decree  is  for  a  settlement  on  herself  and  her 
children.  The  children,  indeed,  have  nothing  but  by 
her,  and  through  her;  but  while  her  claim  subsists» 
their  interest  subsists  also ;  and  if  a  decree  for  her 
benefit  in  this  respect  has  been  obtained,  and  she  dies 
without  abandoning  her  claim  by  what  Lord  Eldon 
calls  some  authoritative  proceeding,  the  decree  stands 
for  the  benefit  of  the  children,  and,  notwithstanding  the 
seeming  discrepancies  between  the  opinions  of  Sir 
Thomas  Plumer  and  Sir  John  Leach  in  the  cases  of 
Lbn^  V.  Williams  {b)  and  Steinmetz  v.  Halthin  (c),  it  is 
difficult  to  suppose  that  an  interest,  which  may  and 
must  be  declared  by  a  decree,  does  not,  in  equity,  attach 
on  the  filing  of  the  bill.  In  Munraif  v.  Lord  EUbank^ 
IxMrd  EUbn^  adverting  to  that  which  I  conceive  to  be 
established,  that  aiier  a  bill  filed  the  trustees  of  the 

fund 

{a)  XJ.^W.  47 Sy  480.  (c)  1  Ofyn  4t  Jom.  64. 

\h)  I  Mad.  450. 
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1886.  fund  cannot  exercise  the  discretion  which  they  woald 
otherwise  have  in  these  cases,  and  observing  that  a  dif*' 
ferent  opinion  had  been  suggested,  says,  **  I  should 
have  supposed  a  decree  made  in  the  cause  proceeded 
upon  the  right  or  equity  in  the  wife  at  the  filing  of  the 
bill,  for  decrees  are  only  declarations  of  the  Court  upon 
the  right  of  the  parties  when  they  begin  to  sue." 

Considering  that,  in  this  case,  there  was  no  quesdon 
between  the  wife  and  tlie  children,  and  nothing  to  de- 
prive them  of  such  right  as  they  had  involved  in  the 
right  of  their  mother;  that  a  settlement  upon  a  married 
woman  is,  without  a  special  agreement  to  the  contrary, 
always  understood  to  involve  a  provision  for  thechildrent 
and  that  it  is,  as  Sir  Thomas  Plumer  expresses  it  in 
Johnson  v.  Johnson  (a),  the  constant  rule  of  the  Cour^ 
when  it  makes  a  settlement  to  embrace  the  interest  of 
the  children  as  well  as  of  the  parents,  I  am  of  opinion 
that  in  this  case^  and  notwithstanding  the  peculiar  form 
of  the  decree,  the  Court  would  not  have  sanctioned  a 
settlement  for  the  benefit  of  the  wife  alone  without  re- 
gard to  her  children ;  and,  consequently,  that  the  decree 
upon  the  death  of  the  wife  enures  For  the  benefit  of  the 
children. 

But  then  it  is  said,  that  here  there  is  only  one  child, 
and  that  a  married  woman,  who  is  provided  for,  and  not  in 
want  of  a  settlement.  But  this  a  circumstance  which,  I 
think,  I  cannot  at  present  attend  to.  If  a  settlement 
had  been  proposed,  it  would  have  embraced  the  interest 
of  Mrs.  Grovels  children  generally,  as  well  those  she 
had,  as  those  she  might  have ;  if  it  appeared  that  one  of 
her  children  was  provided  for,  I  will  not  say  that  that 
circumstance  might  not  have  affected  the  terms  of  the 

settle- 

(a)  lJ.^fV.4S0. 
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Mttlement  as  to  that  child.  But  all  I  can  now  do  i$  to 
dcdaie  that  the  Defendants,  in  right  of  the  Defendant 
Elixa  Clariej  are  entitled  to  the  benefit  of  the  decree 
of  the  19th  of  Jpril  18S4,  and  to  refer  it  to  the  Master 
to  approve  of  a  settlement  to  be  made  upon  the  children 
of  Mrs.  Groves  out  of  the  estate  to  which  the  Plaintiff 
is  entitled  in  her  right. 


BRIERLEY  v.  WALMSLEY.  Mmrtktun. 

^HIS  was  a  motion  on  the  part  of  the  Defendant  to  Under  the 
discharge  for  irregularity  an  order,  obtained  by  the  i^^o^enof 

Plaintifl^  for  the  common  injunction  to  restrain  proceed-  Deeemheriws 

^  I   .  the  common 

ings  at  law.  injuncUon 

may  be  ol^ 
tsined  on  any 
The  Defendant  entered  his  appearance  to  the  bill  on  day  out  of 

the  2d  of  March^  and  the  time  for  answering  expired  on  JJ^JJ  J^'^ 

the  10th  o(  March.     The  third  seal  commenced  on  the  beadjoumeJ. 

8th,   and  motions  were  continued   until   the    11th  of 

Marchf  on  which  day  the  common  injunction  for  want 

of  an  answer  was  obtained  by  the  Plaintiff 

Mr.  KindersUy  and  Mr.  1L  Parker^  in  support  of  the 
motion,  contended  that,  before  the  New  Orders,  no  in- 
junction could  be  obtained  on  any  day,  except  a  seal 
day,  and  that  although  motions  might  be  continued 
after  the  seal  day,  injunctions,  which  the  party  was  not 
prepared  to  move  for  on  the  seal  day,  could  not  be 
moved  for  on  any  day  to  which  tlie  seal  was  adjourned ; 
Bawe  T.  JamM  (a),  ^arp  v.  Ashton.  (b)    The  question 

was, 
(a)  SMM.45.  W  27.  tB. 411. 
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1896.       was»  therefore^  whether  the  New  Orders  had  introdaoed 
any  alteration  of  the  practice  in  that  respect.  The  Chan- 
'^  oery  Commiflsioners  had,  in  their  report^  stated  that  it 

WAUMLar.  ^Quid  be  e3q)edient  to  allow  the  common  order  am  for 
dissolving  injunctions  to  be  obtained  upon  petition  of 
course  at  the  Rollsi  as  well  as  upon  motion*  and  the 
twen^-third  of  the  first  set  of  New  Orders  was  finuned 
in  pursuance  of  that  recommendation.  But  that  order 
introduced  no  alteration  whatever  in  the  practice  which 
required  that  such  motions  should  be  made  on  a  seal 
day,  nor  did  it  extend  the  same  indulgence  which  was 
given  to  parties  seeking  to  dissolve  orders  nisi  for  in« 
junctions  to  parties  asking  for  injunctions.  The  tenth 
of  the  ordera  of  December  18SS  got  rid  of  the  former 
practice,  but  that  part  of  it  which  provides  that  in  every 
cause  for  an  injunction  to  stay  proceedings  at  law,  if  the 
Defendant  do  not  plead,  answer,  or  demur  within  eight 
days  after  appearance,  the  Plaintiff  shall  be  entitled*  as 
of  course^  upon  motion  to  such  injunction,  does  not 
imply  that  such  a  motion  can  be  made,  except  in  the 
usual  way  upon  a  seal  day. 

Mr.  Pemberkm^  contriy  relied  upon  a  case  of  Edwards 
V.  BurgesSf  before  the  Vice-Chancellor,  where  the  Plain* 
tiff  filed  exceptions  to  the  answer  for  insufficiency  on 
the  9th  of  February  1836,  and  the  Vice-Chancellor 
granted  the  common  injunction,  upon  the  Plaintifi^s  ex- 
ceptions to  the  answer  being  allowed,  on  the  ISth  of 
February f  which  was  several  days  after  the  commence* 
ment  of  the  seal;  and  afterwards,  on  the  17th  of 
Februan/i  the  Plaintiff  obtained  an  order  to  extend 
the  common  injunction  to  stay  trial,  no  objection 
being  made  on  the  other  side  to  the  time  at  which 
the  common  injunction  had  been  obtained.  The 
New  Orders  would  embarrass,  instead  of  facilitating, 
the  practice   of  the  Court,    if  they  were  to .  receive 

the 
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die  ooDstnietioii  contended  for  on  the  part  of  the  Defend* 
ant.  No  object  was  answered  by  requiring  tbat»  out  of 
tenn,  the  common  injunction  should  only  be  obtained 
on  a  seal  day ;  and,  on  the  other  hand,  great  inconveni- 
enoe  would  be  occasioned  by  adhering  to  the  old  practtcct 
which  it  was  obviously  the  object  of  the  New  Orders  to 


iiS 


1856. 

Beibblxt 
Wauulbt. 


Mr.  Kinderslafi  in  reply. 

Even  when  seal  days  were  much  less  frequent  than 
they  are  at  present,  Plaintiffi  were  obliged  to  wait  till 
the  next  seal  day,  if  the  eight  days  expired  in  the  in- 
terval between  the  seals.  The  first  application  to  the 
Yioe-Chancellor  in  the  case  cited  was  ex  parte,  and  it 
is  not  suggested  that  his  Honor's  attention  was  drawn 
to  the  point  upon  the  moticm  to  extend  the  injunction  to 
stay  trial. 

7%e  Master  of  the  Rolls  observed  that,  when  the 
motion  was  made  to  extend  the  common  injunction  in 
the  case  before  the  Vice-Chancellor,  it  was  open  to  tlie 
counsel  on  the  other  side  to  take  the  objection  here  in- 
sisted upon,  and  the  point  was  probably  discussed.  If, 
ppon  inquiry,  it  should  appear  that  the  rule  laid  down 
by  the  Vice-Chancellor  was,  that  a  party  should  be  at 
liberty  to  obtain  the  common  injunction  on  any  day  in  the 
course  of  the  seal,  that  was  a  rule  which  his  Lordship 
should  have  much  satufiiction  in  following.  A  party 
m^[lit  make  a  motion  of  this  sort  on  any  day  in  term, 
and  it  was  reasonable  that  he  should  have  the  same 
liberty,  consistently  with  the  ordinary  regulations  of  the 
Court,  on  any  day  out  of  term  when  motions  were 
made.  If  the  seal  were  extended  beyond  one  day,  there 
seemed  to  be  no  reason  why  a  motion  for  an  injunction 

for 
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18S6. 


for  want  of  answer  should  not  be  made  on  any  day  in 
the  course  of  the  seal. 


JUknk  sa.  On  a  subsequent  day  his  Lordship  said,  that  he  had 
communicated  with  the  Vice-Chancellor  on  this  subject, 
and  that  his  Honor  considered  the  order  for  the  com- 
mon injunction  in  Edwards  ▼•  Burgess  to  have  been 
regularly  obtained.  The  Vice-Chancellor  was  of  opinion, 
that  under  the  tenth  of  the  New  Orders  of  December  18S3, 
which  provided  that  '*  in  every  cause  for  an  injunction  to 
stay  proceedings  at  law,  if  the  defendant  do  not  plead, 
answer,  or  demur  to  the  plaintiff's  bill  within  eight 
days  after  appearance,  the  plaintiff  shall  be  entitled,  as 
of  course,  upon  motion,  to  such  injunction,"  the  plaintiff 
was  entitled  to  the  injunction  out  of  term  on  any  day 
on  which  motions  were  made,  without  being  obliged  in 
any  case  to  wait  for  the  next  seal. 

His  Lordship  held,  therefore,  that  the  order  now 
complained  of  was  regular.  The  motion  must,  therefore, 
be  refused,  but,  as  there  was  a  reasonable  doubt  as  to 
the  practice,  without  costs.* 


*  A  similar  point  arose  in  2^e 
SarlrfFerren  y.  FuMer,  on  a 
modon  made  before  the  Lord 
Chancellor  on  the  S4th  of  May 
1856,  to  discharge  an  order  of 
course  for  a  messenger,  obtained 
on  the  SOlh  of  March  to  which 
day  the  seal  had  been  continued, 
the  sheriff's  return  to  the  attach- 
ment haying  been  made  on  a  day 


between  the  seal  day  and  the 
50th  of  MorcA.  The  Lord  Chan- 
cellor gave  no  opinion  upon  the 
point  of  practice,  the  defendants 
having  precluded  themselves  by 
subsequent  acts  from  taking  ad- 
vantage of  any  irr^ularity  in  the 
order  of  the  50th  of  March,  even 
if  that  order  had  been  irregular. 
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STOKES  V.  HOLDEN*  J^^r 

J/friLUAM  STOKES  tlie  elder,  by  his  will  dated  ^^^ 

the  5th  of  ttTovember  1816,  devised  and  bequeathed  J^ntoa 

to  his  son,  William  Stokes  the  younger,  all  and  singular  P^"^  ^?^ 

his  freehold  messuages,  lands,  tenements,  and  heredita*  tain  ths  i^ 

roents,  and  all  bis  personal  estate  and  effinsts  whatsoever,  ^^^^ 

to  hold  to  him,  his  heirs,  executors,  administrators,  and  he  should  c^ 

I  <•    I  «  under  that 

assigns,  upon  trust  that  out  of  the  rents,  issuer  and  age  without 

profits  given  and  devised  to  him,  and  by  sale  thereof  he  ^%^^f ' 

William  Stokes  the  younger,    his  heirs,  executors,  or  gateeoom- 

administrators,  should  pay  and  discharge  all  the  testa*  ?|''^  *  , 

tor's  debts  and  funeral  expenses,  and  all  legacies  and  underwent 

charges  thereinafter  given  and  chargeable;  and  the  tes-  ment  to'wfaieh 

tator  thereby  gave  and   bequeathed   to  hb  grandson,  hewaiien- 

William  Hotdeiif  when    he  should   attain   tlie  age  of  offence  befora 

twenty-one  years,  the  sum  of  500/^*  without^  interest:  hesttwned 

twenty*one» 
and,  if  the  said  William  Holden  should  di^  before  he  which  puniih- 

attained  the  age  of  twenty-one  years  witl^ut  lawful  "2J*4^i.*sa. 

issue,  the  testator  directed  the  same  to  be  paid  amongst  **s.  operBtet 

the  surviving  children  of  the  testator's  daughter,  Sarah  nd  iMom 

Holden f  in  equal  shares,  as  they  respectively  attained  Jj?«  f«l<jn .*» 

the  age  of  twenty-one  years  $  but  if  the  said  William  ii\^\^d 

Holden  died  before  that  time^  leaving  lawful  issue,  the  ^^  ^®  '^ 
I         -J.  u-  1         .        J  gBtee,upon 

same  to  be  paid  to  such  issue,  m  equal  parts  and  pro-  attaining 

portions;  and  the  testator  thereby  gave  and  bequeathed  ^"^tkled 

to  the  children  of  his  daughter,  Sarah  Holden^  then  to  the  Iqiacj. 

living,  or  who  might  Uiereafter  be  born  of  her  body, 

and  the  survivors  of  them,  the  sum  of  1000/^  to  be 

divided  between  them  in  equal  shares,  when  they  should 

respecUvely  attain  the  age  of  twenty-one  years,  without 

mterest,  to  be  paid  to  them  in  manner  therein  men- 

VoL.  I.  L  tiooed,^ 
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^1896.  tioned,  to  their  separate  use.  Provided  always,  that  if 
any  of  the  said  children  should  die  before  he,  she,  or 
they  attained  the  age  of  twenty-one  years,  having  lawful 
issue,  the  share  of  such  children  so  dying  to  be  divided 
amongst  such  issue.  And  the  testator  further  directed, 
that  if  his  daughter,  Sarah  Holden  should  die  during  the 
minority  of  her  children,  the  said  William  Stokes  the 
younger  should  appropriate  the  sum  of  40/.  a  year 
towards  their  support  and  maintenance  during  their 
minorities,  as  he  or  they  should  in  their  own  judgment 
think  proper,  reducing  such  allowance  in  proportion  as 
they  severally  attained  the  age  of  twenty-one  years,  and 
their  legacies  became  payable  and  vested.  And  the  tes- 
tator appointed  John  Hart^  Simon  Stokes^  and  WiUiam 
Stokes  the  younger,  executors  of  his  will. 

The  testator  died  in  July  1819,  leaving  William 
Stokes  the  younger,  his  only  son  and  heir-at-law,  and 
three  children  of  his  daughter,  Sarah  Holden^  namely, 
Ann  Hctden^  WiUiam  Holden^  and  Emma  Holden^  sur* 
Tiving  him;  and  his  will  was  proved  by  the  execotors 
named  therein.  The  personal  estate  of  the  testator  was 
exhausted  in  the  payment  of  his  debts. 

In  February  1829,  William  Stokes  the  younger  died 
intestate,  leaving  Mary  Stokes^  his  widow,  and  the 
Plaintiffi,  Ann  Stokes^  and  Mary  Stokes  the  younger,  his 
only  daughters  and  coheiresses-at-law. 

In  January  18SS,  William  Holden^  being  then  under 
age,  was  tried  at  the  quarter  sessions  for  the  county  of 
Stajffbrdj  and  convicted  of  felony,  for  stealing  a  goose« 
He  was  sentenced  to  one  month's  imprisonment  for  the 
offence,  and  underwent  that  punishment 

^    WSUam 
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William  Hdlden  attained  his  age  of  twenty*one  years 
on  the  17ili  *of  Juljj  1834,  and  upon  his  claiming  the 
legacies  of  500/.,  and  the  tliird  part  oFthe  1000/.  given 
by  tlie  will  of  fVilliam  Siokrs  the  elder^  doubts  being 
entertained  as  to  the  effect  of  the  felony  upon  his  right 
to  the  legacies,  the  present  bill  was  filed  by  the  co- 
heiresses of  fVilliam  Stokes  the  elder,  against  fVilliam 
Holderiy  Ann  HoldcUy  and  Emma  Holden^  for  the  pur- 
]x>se  of  raising  the  legacies  bequeathed  to  the  Defendants, 
and  the  Attorney-General  was  made  a  party  for  the  pur- 
pose of  having  the  question  decided,  whether  the  legacies 
given  to  fVilliam  Holdcn  when  he  should  attain  the  age 
of  twenty-one,  did  or  did  not  pass  by  forfeiture  to  the 
Crown  upon  his  conviction. 

Mr.  Tinney  and  Mr.  Daniel^  for  fVilliam  Hclden, 

There  can  be  no  doubt  that  the  first  legacy  of  500/. 
is  a  ccmtingent  legacy ;  and  it  is  equally  clear,  that  the 
share  of  the  1000/.  so  far  as  it  is  payable  out  of  real 
estate,  which  is  the  only  fund  left  to  satisfy  it,  is  a  oon- 
tlogent  legacy;  for  although,  where  there  is  a  gift  of 
personal  estate  to  a  man  when  he  shall  attain  twenty-one^ 
the  legacy  vests,  and  the  period  of  payment  only  is  post- 
poned, it  is  different  where  the  legacy  is  a  charge  upon 
real  estate  to  be  raised  at  a  future  time,  for,  in  that 
case,  a  contingent  interest  only  is  given;  PavleU  v. 
Paidea  (a),  Smilh  v.  SmilA  (A),  Yates  v.  Phettiplace.  (c) 

The  legacies,  therefore,  being  contingent,  the  question 

is,  whether  they  did  or  did  not  vest  in  the  Crown,  7Fi7- 

liam  Hidden  not  having  attained  his  majority  until  after 

ibie  expiration  of  the  month's  imprisonment  which  he 

underwent,  which  punishment,   by  the  late  act  of  the 

9(j,4. 

t%sY«]MX  yem.Z%\.  (e)  f  Vwn.  410. 

\h\  tVem.99. 
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18S6.  9  G.  4.  c.  82.  5.  S.*  has  all  the  effect  of  a  free  pardon,  and 
restores  the  party  who  has  soflered  it  to  all  his  civil 
rights.  In  Roberts  v.  WMer{a)  it  was  decided  that 
property,  accruing  to  a  felon  before  the  term  of  his 
transportation  had  expired,  was  forfeited  to  the  Crown, 
on  the  ground  that  the  felon  was  incapable  of  acquiring 
property  until  he  had  undergone  the  punishment  which, 
by  virtue  of  the  statute,  would  operate  as  a  pardon,  and 
restore  him  to  his  civil  rights.  Here  the  circumstance, 
which  was  wanting  in  Roberts  v.  Walker^  has  actually 
happened,  and  William  Hclden  is  entitled  to  tlie  l^acies 
given  to  him  on  his  attaining  the  age  of  twenty*one, 
unless  it  can  be  shewn  that  a  contingent  interest  vested 
in  the  Crown  before  it  could  by  possibility  vest  in  the 
legatee  himself. 

The  statute  ofPntn^atim  Regis  17  Ed.  2.  gives  all 
the  chattels  of  a  felon  to  the  Crown ;  and  Staunforde  (&), 
the  first  commentator  on  that  statute,  in  his  definition 
of  the  word  *'  chattel,'^  says  that  it  includes  **  a  right  of 
action."  Now  a  contingency  is  not  a  right  of  action ; 
for  no  action  can  be  brought  for  a  contingent  interest, 
nor  can  the  grant  or  release  of  a  contingent  interest 
operate  at  law  except  by  way  of  estoppel.  The  subjects 
of  forfeiture  are  defined  by  the  text  writers  on  this  sub- 
ject 

*  The  ninth  section  if  as  fol-  felony  not  punishable  with  death, 

lows:  Whereas  it  is  expedient  and  hath  been  or  shall  be  ad- 

to  prevent  all  doubts  respecting  judged  for  the  same,  the  punish- 

the  civil  rights  of  persons  con-  ment  so  endured  hath  and  shall 

victed  of  felonies  not  capital  have  the  like  effects  and  conse- 

who  have  undergone  the  punish-  quences  as  a  pardon  under  the 

ment  to  which  they  were  ad-  Great.  Seal,  as   to   the  felony 

judged,  be  it  therefore  enacted,  whereof  the  offender  was  so  coa- 

that  where  any  offender  hath  victed. 
been  or  shall  be  convicted  of  any 

(a)  1  Ru99.  4>  MffhM,  759.  (6)  SlauKf.  Fr^rqg.U. 
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je0t  to  be  all  things  whatsoeTer  which  are  oompre-  1886. 
hended  ander  the  notion  of  a  personal  estate^  whether 
they  be  in  action  or  possession,  which  the  party  hath 
or  is  entitled  to  in  his  own  right;  Haxokifufs  Pleas 
^ihe  Crown  {a) ;  Com.  Dig.  (b) ;  Bacon's  Abr.  {c)  At 
one  time  it  was  doubted  whether  a  trust  was  not  liable 
to  forfeiture;  and  a  case  is  put  by  Siaun/brde  (d)^  that 
if  a  felon  has  in  his  possession  goods  under  a  contract 
of  bailment^  the  Crown  is  entitled  to  the  goods  dis- 
charged from  the  contract;  but  in  none  of  the  books 
is  it  laid  down  that  any  interest,  except  a  present  in- 
terest, either  in  possession  or  in  action,  can  pass  by 
forfeiture  to  the  Crown.  In  Bullock  v.  Dodds  {e)  it  was 
held  that  the  felon's  incspacity  to  acquire  property  con- 
unued  until  the  expiration  of  the  whole  period  of  his 
punishment,  when  the  statutory  pardon  operated ;  but 
this  is  the  first  attempt  which  has  been  made  to  extend 
the  operation  of  the  forfeiture  beyond  the.  period  at 
which  the  felon  recovered  his  citU  rights. 

Mr.  fVray^  for  the  Crown. 

The  gift  of  the  share  of  1000/1,  so  far  as  it  consists  of 
personal  estate,  is  clearly  a  vested  legacy.  But  whether 
the  property  of  d  felon  be  vested  or  contingent  is  immate* 
rial  so  for  as  the  right  of  the  Crown  by  forfeiture  is 
concerned.  It  is  well  settled  that  every  thing  in  the 
nature  of  personal  estate,  whether  in  possession  or 
contingency,  whether  a  right  of  action,  a  possibility,  or 
a  trust,  passes  to  the  Crown ;  and  having  once  passed 
to  the  Crown,  no  subsequent  incident  can  take  such 
interest  out  of  the  Crown.      A  power  of  revocation 

passes 

(a)  Bode  9.  e.  49.  s.  9.  (d)  Siaunf.  Prerog.  49. 

(5)  Tit.  ForfeUure.  (e)  9B.^  Aid.  858. 

(e)  voL  liL  p.  966^  Sth  ed. 
Forftfiurt^  IB, 
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1686*  ^  pastes  to  the  Crown  by  forfeiture,  and  it  can  bardlybe 
contended  that  the  contingent  interest  in  question  staiidlai 
vpon  higher  groand,  in  respect  to  exemption  iron  feiw 
ieituret  than  a  power  of  revocation.  A  contingent  in« 
terest  may  be  made  the  subject  of  contract,  and  sold  for 
a  valuable  consideration,  and  if  the  person  entitled  to  it 
become  bankrupt,  it  will  pass,  as  a  part  of  his  property, 
to  his  assignees.  The  very  authorities  cited  on  di€ 
other  side  shew  that  every  species  of  valuable  property 
will  pass  by  forfeiture  to  the  Crown,  and  the  reason 
given  for  it  is  that  the  Crown  may  be  enabled  to  bring 
offenders  to  justice,  and  support  the  courts  in  which 
justice  is  administered.  In  Btdlock  v.  Dodds  {a)  Lord 
Tenterdai  snys,  that  catalla  in  the  old  statutes  compre- 
hend every  kind  of  personal  property  whatever.  The 
form  of  the  inquisition  for  ascertaining  what  goods  a 
felon  may  have  died  possessed  of  is  as  general  as  pos- 
sible, comprehending  all  trusts,  possibilities,  &c.  It  is 
argued  in  this  case  that,  because  William  Holden  did 
not  attain  the  age  of  twenty-one  years  until  after  this 
expiration  of  the  month*s  imprisonment,  the  statutory 
pardon  gave  him  a  title  to  the  contingent  legacies  when 
they  vested  in  possession.  But  this  argument  is  founded 
upon  the  fallacy,  by  which  it  is  assumed  that  the  pardon 
had  a  retrospective  operation.  It  is  manifest  that  the 
pardon  only  restored  the  felon  to  his  civil  rights  from 
the  date  of  the  pardon,  and  could  not  devest  out  of 
the  Crown  a  right  which  had  once  attached.  The  Crown 
was  as  much  entitled  to  the  contingent  interest  of  the 
felon  as  it  would  have  been  to  a  bond  payable  at  a 
future  period,  which  period  might  not  accrue  until  after 
the  expiration  of  the  punishment ;  or  as  the  assignees 
of  a  bankrupt  would  have  been  entitled  to  a  contingent 
interest,  which  might  not  fall  into  possession  until  after 
the  bankrupt  haS  obtained  his  certificate. 

Mr. 
(a)  9B,^Aid.^5S. 
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•*  Mr.  Tbmeff,  in  repljt  admitted  that,  if  the  cooluf 
gen^  bad  vested  in  possession  before  the  ezpiration  of 
the  term  of  imprisonment,  the  Crown  would  bare  bee« 
entitled  to  the  benefit  of  it ;  but  it  was  impossible  for  the 
Court  to  bold  that  the  Crown  could  be  placed  in  a  better 
situation  than  the  legatee  himself  and  be  entitled  to  a 
benefit  before  it  had  accruedy  and  after  the  period  at 
which  the  felon,  by  virtue  of  the  statutory  pardon,  had 
TCgaioed  all  his  civil  rights. 


T^e  Master  of  the  Rolls.  May  S4. 

The  question  reserved  for  consideration  in  this  case 
was,  whether  a  legacy,  to  which  William  Hdlden  was    "^ 
entitled  under  the  w||J  of  William  Stokes,  the  testator  in 
the  cause,  was  forfeited  to  the  Crown. 

The  legacy  was  charged  on  the  testator's  real  estate* 
and  given  to  the  legatee  when  he  should  attain  the  age 
of  twenty-one  years.  It  was  said,  on  the  one  hand,  that 
the  personal  estate  was  exhausted  in  paying  debts ;  and 
it  was  admitted,  on  the  other  hand,  that,  if  the  legacy 
could  only  be  paid  by  means  of  the  charge  upon  the 
real  estate^  it  was  contingent  until  the  legatee  attained 
twenty-one  years  of  age. 

In  the  month  o(  January  1835,  the  legatee,  not  being 
twenty  years  of  age,  was  convicted  of  stealing,  and  sen- 
tenced to  a  month's  imprisonment,  which  he  underwent, 
and  was  then  discharged.  He  afterwards,  and  on  the 
17th  of  July  1884,  attained  his  age  of  twenty-one  years. 
The  legacy  then  became  vested,  and  payable,  and  it 
is  claimed  by  the  Crown  as  having  been  forfeited  by  the 
conviction  of  the  legatee  for  the  ofience  which  he  com- 
pu&ted. 

Li  Ibr 
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For  the  legatee,  it  was  alleged  that  a  eontifigeiicy  is 
not  forfeitable ;  that  by  the  statute  of  the  9  G.  4.  c;  dt. 
s.  9.  tbepanbhment  has  the  like  eflect  ami  consequences 
as  a  pardon  under  the  Great  Seal,  and  that,  as  the 
lega^  did  not  vest  until  after  the  punishment  was  en- 
dured, the  right  to  it  was  not  forfeited. 


It  ii  clear  that  the  oflence  committed  by  the  legatee 
subjected  him  to  forfeiture,  and  the  only  question  1% 
whether  the  contingent  legacy  was  forfeitable.  Hcmh 
kins  {a)  says,  *'  It  seems  agreed  that  all  things  whatsoever 
which  are  comprehended  under  the  notion  of  a  personal 
estate,  whether  they  be  in  action  or  possession,  which 
the  party  hath  or  is  entitled  to  in  liis  own  rights  and 
not  as  executor  or  administrator  to  another,  are  liable 
to  forfeiture.  Also  it  seems  to  b^  settled  that  a  bond 
taken  in  another^s  name,  or  a  lease  made  to  another 
in  trust  for  a  person  who  is  afterwards  convicted  of 
felony,  are  as  much  liable  to  be  forfeited  as  a  bond 
made  to  him  in  his  own  name^  or  a  lease  in  possession.'* 
None  of  the  words  used  in  this  description  of  the  things 
liable  to  forfeiture  apply  to  contingencies;  but  it  was 
argued,  that  any  thing  that  could  be  granted  or  as- 
signed, or  which  might  be  the  subject  of  a  valid  con- 
tract in  equity,  was  liable  to  forfeiture,  and  that  a  con- 
tingent l^cy  might  be  the  subject  of  a  valid  contract. 
I  need  not  consider  the  question,  whether  every  thing 
which  may  be  granted  or  assigned  is  forfeitable,  because 
it  is  admitted  that,  at  law,  a  contingency  does  not  pass 
by  deed ;  and  1  apprehend  that  no  case  can  be  found  in 
which  it  has  been  held,  that  any  other  than  immediate 
rights  (grantable  or  assignable)  are  subject  to  forfeiture. 
And  though  n  contingency  may  be  the  subject  of  a 
contract,  which,  when  made  for  a  valuable  consider- 
ation, 
[ft)  Books.  C49.  1.9. 
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atkniy  a  court  of  eqaity  will  enforce  after  the  event  has     ^  18S6. 
happened,  jet,  till  the  event  has  happened,  the  party 
contracting  to  purchase  has  nothing  but  the  contingency, 
a  very  different  thing  from  a  right  immediately  to  re- 
cover and  enjoy  the  property. 

By  the  contingency  in  this  case,  the  attainment  of 
tireDty-one  years  of  age  by  the  legatee^  was  in  the  nature 
of  a  condition  precedent  to  tlie  vesting,  or  to  the  right 
immediately  to  recover  and  enjoy  the  legacy.  That  con- 
dition was  not  fulfilled  at  the  time  of  the  conviction,  or 
St  the  time  when  the  punishment  was  fully  endured, 
being  the  time  when  the  legatee  was  to  have  the  benefit 
of  a  pardon.  The  legatee  was  still  not  entitled  to  the 
legacy,  and  might  never  have  become  entitled  to  IL 
It  was  not  till  long  after  that  the  vesting  took  place  by 
his  living  to  the  age  of  twenty*one  years. 

There  is,  I  believe,  no  direct  authority  on  the  subject^ 
but  finding  it  said  by  Chief  Justice  Wrmf  in  the  case  of 
Manning  and  Andrews  (a),  that  **  a  use,  so  long  as  it  it 
in  contingency,  cannot  be  forfeited,  as  if  a  mortgagor  be 
attainted  and  pardoned  mean  betwixt  the  mortgage  and 
the  day  of  redemption,"  1  think  that,  under  the  circum« 
stances  of  this  case,  and  relying  on  the  principie^on 
which  Chief  Justice  IVray  must  have  founded  his  opinion, 
I  may  safely  conclude  that  this  contingent  legacy,  the 
event  upon  which  the  contingency  depended  not  having 
happened  until  after  the  punishment  was  endured,  was 
not  forfeited  to  the  Crown  by  the  preceding  conviction. 
And  I  must  therefore  declare  that  the  legatee  is  now 
entitled  to  receive  it 

(a)  1  Le<m.  860. 
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Ifarek  15. 16.  HARGREAVES  V.  ROTH  WELL. 

Where  one  "O  Y  an  indenture,  dated  the  24th  of  October  18«7, 

closely  fol-  "^  ^^^  made  between  Join  Nuilall^  of  the  one  par^ 

TOD^^"***  and  the  Dcfendanu,  Join  Bothwell^  Peter  BotkwelU  and 

with  another,  Robert  Koy^  of  the  other  part,  the  bereditanienta  and 

dw  that  a"  pwnaiacs  therein  described  were  demised  and  assigned 

preyioustrans.  for  a  term  of  800  years  by  Nuttall  to  the  said  Defead- 
actioD  was  ■    •  i    •   •  i         • 

present  to  the  ^^^  ^^^^^  executors,   administrators,  and  assignsy  to 

™i?4  of*        secure  the  repayment  of  the  sum  of  1500/.  and  interest ; 
engaged'in       ^^  the  indenture  contained  a  trust  for  the  sale  of  the 

acdOT^hSe*"  "^^^S^S^^  premises. 

if  no  ground 

tilIct?onf'^  ^y  *"  indenture,  dated  the  19th  of  Ncfoember  IB^S^ 

which  ib(Qrule^  and  made  between  Jo//;i  Nuttall^  of  the  one  part,  and  the 

the  solicitor  b  Pioiniiff  JoAn  Hargreaves^  of  the  other  part,  recitinj^ 

notice  to  the    anong  other  things,  the  above-mentioned  indenture,  it 

been  restricted  ^^^  witnessed  that,  in  consideration  of  2000/.  advanced 

to  the  same      ^  Nutiall  by  the   Plaintiff,   Nuttall  conveyed  to  the 

transaction.  .  . 

Plaintiff  his  heirs,  executors,  administrators,  and  as- 
signs, the  freehold  and  leasehold  premises  therein 
described,  including  the  premises  comprised  in  the  in- 
denture of  the  24th  of  October  1827,  subject  to  redemp* 
tion  upon  repayment  of  the  2000/.  and  interest,  and  also 
subject  to  the  prior  mortgage  to  the  Defendants,  John 
SMwellf  Peter  Rothwell^  and  Robert  Kay. 

By  an  indenture,  dated  the  1st  oiNoroember  1850,  and 
made  between  John  Nuttall^  of  the  one  part,  and  the 
Defendants,  John  RoihKcllf  Peter  Rothwell^  and  Robert 
Kat/f  of  the  other  part,  reciting  the  indenture  of  the  2ith 
of  October  1627,  and  that  tlie  Defendants,  Jiokn  RUhwelk 

Mreter 
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Peler  Bothvoellf  and  Roberi  Kay^  had  advanced  to  NuiiaJl 
the  further  sum  of  2200/.,  and  that  NtUtall  had  agreed 
to  secure  the  same  upon  the  said  mortgaged  premises^ 
and  upon  such  additional  security  as  therein  mentioned, 
it  was  witnessed  that  Nuiiall  for  himselfi  his  heirs,  exe- 
cutors, &c.,  covenanted  that  the  premises  comprised  in 
the  said  indenture  of  mortgage  should  continue  to  be  4 
securitj',  not  only  for  the  sum  of  1500/.  and  interest, 
bnt  iur  the  said  further  sum  of  2200/.  and  interest; 
and  the  indenture  contained  the  further  covenants  therein 
mentioned  for  securing  the  repayment  of  the  said  sums 
and  interest  to  the  Defendants,  John  JBoihwellf  Peter 
BotkwelU  and  BobeH  Kay. 

In  May  18S2  ajiat  of  bankruptcy  was  issued  against 
John  Nutiallf  and  the  bill  was  filed  by  the  Plaindl^ 
Join  HargreaveSi  for  the  purpose  of  obtaining  the  benefit 
of  his  incumbrance,  subject  to  the  prior  mortgage  of  the 
24tb  of  October  1827,  and  for  that  purpose  it  prayed  that 
his  mortgage  might  be  declared  entitled  to  priority  over 
the  third  mortgage  to  the  Defendants,  John  Rotkwdl, 
Peter  RotAwell^  and  Robert  Kay.  The  Defendants  by 
dieir  answer  insisted  that,  at  the  time  of  the  execution 
of  the  indenture  of  the  1st  of  November  1830,  they  bad 
no  notice  of  the  PlaintiflTs  incumbrance,  and  it  was  ad- 
mitted that  they  had  no  direct  notice ;  but  it  appeared 
that  Samuel  Woodcock  was  the  solicitor  for  the  mort* 
gagor  and  the  mortgagees  in  all  the  three  transactions, 
and  the  question  was  whether,  under  those  circumstances» 
the  Defendants  had  not  constructive  notice  of  the  second 
incumbrance. 

Mr.  Pemberton  and  Mr,  Walker^  for  the  Plaintiff. 

,  The  rule,  that  notice  to  the  solicitor  is  notice  to  the 
dient,  has  .been  too  long  established,  and  is  too  firmly 
settled 


Rm»«u.l. 
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1536.       settled  to  be  shaken.     In  the  early  case  of  Brdkeri^n  t* 
HAnaiiBATis  ^^^  ^^^  where  a  mortgagor  made  several  mortgages  to 
«.  diflerent  persons,  and  all  the  transactions  were  con* 

ducted  by  the  same  scrivener,  it  was  decreed  and  after- 
wards  affirmed  upon  appeal  that  notice  to  the  agent  was 
good  notice  to  the  party,  and  consequently  that  they 
that  lend  last  must  come  last,  having  notice  of  what  was 
before  lent.  In  Le  Neve  v.  Le  Neve  (fi)  Lord  Hard^ 
wieke  cites  the  case  of  Brothcrton  v.  Hait  with  appro- 
bation, and  he  observes  that,  *Mn  purchases,  and  more 
especially  in  mortgages,  very  frequently  the  same  counsel 
and  agent  are  employed  on  both  sides,  and  therefore 
each  side  is  affected  with  nodce,  as  much  as  if  di&rent 
counsel  and  agents  had  been  employed."  In  TunsiaU 
V.  Trappes  (c)  the  present  Vice-Chancelior  held  that 
notice  to  the  solicitor  of  an  unregistered  judgment  was 
actual  notice  to  the  client.  The  distinction  that  will 
probably  be  relied  upon  on  the  other  side  is,  that  it 
is  only  in  the  course  of  the  same  transaction  that  notice 
to  the  solicitor  is  notice  to  the  client;  but  the  case  of 
Brciherlen  v.  Hatt  {a\  which  has  decided  the  law  of 
the  Court  on  this  point,  and  which  cannot  now  be  ques* 
tioned,  shews  that  .the  same  principle  applies  to  a  dl* 
versity  of  transactions. 

Mr.  Kindersley  and  Mr.  Monro,  contrd. 

It  is  no  doubt  true,  as  a  general  proposition,  that 
notice  to  the  solicitor  is  notice  to  the  client,  but  the  rule 
b  subject  to  this  modification,  that  the  notice  must  be  in 
the  transaction  wherein  the  solicitor  is  engaged,  and  not 
in  any  matter  foreign  to  the  business  he  has  in  hand ; 
Lcnx^her  v.  Carlton,  (d)     In  Worslejf  v.  The  Earl  of  Scar- 

borough 

(a)  2  Vem.  574.  (c)  5  Sim.  2Stf. 

{b)  3  Atk.  646.  (d)  S  Aik.  94S . 
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h(nrmgh{a)  Lord  Hardwicie  says,  <<It  is  settled  that  IBS8. 
notice  to  an  agent  or  counsel  who  was  employed  in  the 
tiling  by  another  person,  or  in  another  business,  and  at 
another  time,  is  no  notice  to  his  client  who  employs  him 
afterwards;  and  it  would  be  very  mischievous  if  it  was 
so^  for  the  man  of  most  practice  and  greatest  eminence 
would  then  be  most  dangerous  to  employ/'  Now  it  is 
admitted  in  the  present  case  that  no  actual  notice  of  the 
second  transaction  was  given  by  the  solicitor  to  the 
Defendants,  and  as  the  second  and  third  transactions 
were  perfectly  distinct  and  unconnected  with  each  other» 
the  fiict  of  the  solicitor  being  concerned  in  the  second 
transaction  does  not  necessarily  affect  with  notice  of  it 
his  client  in  the  third  transaction.  In  Warrick  v.  War' 
rick  (&)  Lord  Hardmckc  observes,  that  the  rule  laid 
down  in  Fiizgerald  v.  Fauconberge  {c)  that  the  notice 
should  be  in  the  same  transaction  ought  to  be  adhered 
to;  and  in  Steed  v.  Wltitaker{d)  Lord  Hardwicke  said, 
he  believed  that  the  rule  of  affecting  a  person  with 
notice  of  the  title  of  another  by  reason  of  his  agenfs 
having  notice  of  it  had  not  been  carried  so  far  as  to 
affect  him  with  such  notice,  unless  where  the  agent  has 
it  at  the  time  of  his  transaction  with  him,  and  that  as 
the  notice  which  the  attorney  had  of  the  settlement  in 
the  case  before  the  Court  was  two  years  before  the 
mortgage,  the  mortgagee  could  not  be  affected  by  it. 
In  Hiem  v.  MiU{e)  Lord  Eldon  expressly  states» 
that  notice  to  the  agent  is  notice  to  the  principal,  if 
the  agent  comes  to  the  knowledge  of  the  fact  while 
he  is  concerned  for  the  principal,  and  in  the  course 
of  the  very  transaction  which  becomes  the  subject  of 
the  suit.    The  principle  that  notice  to  an  agent,  in 

order 

(a)  5  Atk.  599.  (if)  Barnard.  SSa 

\h)  8  Aik.  S91.  («)  15  Voi.  114. 

(c)  Fliwgibk  107. 
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ISW.  order  to  bind  his  principal,  must  be  in  the  same  tftiniK 
fiction  was  recognised  by  Sir  John  Leach^  iii  Moiifif^ 
Jbrdv.  Scoti{a\  a  case  wliich  is  exactly  in  point  witB 
Che  present ;  for  there  the  same  agent  acted  as  solichof 
both  for  the  vendor  and  vendee.  Whether  the  priat 
transaction  was  or  was  not  present  to  the  mind  of  the 
solicitor  when  he  drew  the  third  indenture  was  an  imma- 
terial circumstance.  In  Hamilton  v.  Roi/se{b)  Lord 
Itedesdale  said  that  a  professional  man  was  not  boond  to 
carry  in  his  recollection  what  he  had  read  in  a  former 
transaction ;  but  even  where  tl)e  transactions  were  of  so 
recent  a  date  that  they  could  not  fail  to  be  present  to  his 
mind,  that  circumstance  would  not  affect  the  doctrine 
laid  down  by  Lord  Hardwicke  in  fVanick  v.  Warrick^ 
and  recognised  by  Sit  John  Leach  in  Mountjbrdv.  SeoiU  * 

Mr.  Pemberton^  in  reply. 

It  is  not  necessary  in  this  case  to  decide  what  interval 
of  time  shall  elapse  between  two  transactions  in  order  to 
fix  a  solicitor  wiih  knowledge  of  one  transaction,  so  as 
to  bind  his  client  with  notice  in  a  subsequent  trans** 
action;  for  here  it  is  quite  sufficient  that  Woodcock  ViClf^ii 
as  solicitor  for  both  parties  in  the  last  transaction  to  fix 
the  Defendants  with  notice  of  the  previous  mortgage. 
The  common  objection  to  employing  the  same  person 
as  solicitor  for  vendor  and  vendee  is,  that  the  vendee 
is  thereby  fixed  with  all  the  knowledge  of  the  vendor* 
There  can  be  no  doubt  in  this  case,  nor  is  it  indeed 
disputed,  that  the  second  mortgage  was  actually  present 
to  the  mind  of  the  solicitor  when  he  drew  the  third ; 
but  whether  it  was  or  was  not  is  immaterial,  for  as  the 
mortgagee  thought  fit  to  employ  the  mortgagor's  soli*^ 
dtor,  he  is  bound  by  every  thing  which  the  mortgagor^ 

knew. 

(a)  I  Jftatf.  84.  {i)  f  Sdb.  ^  Lef.  515. 
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knew.     The  marginal  note  in  Mountford  t.  ScM  (41)  is        IMtit 
sot  warranted  by  the  judgment,  and  the  erroneous  as-   ylT^^^mvM 
■uniption  in  the  marginal  note  has  been  adopted  on  the  % 

present  occasion  in  the  argument  on  the  other  side.  *•*■•••• 
The  judgment  expressly  negatives  the  proposition  laid 
down  in  the  marginal  note  and  assumed  in  ilie  argn* 
ment,  and  proceeds  upon  the  ground  that  the  relation  of 
principal  and  agent  had  not  been  constituted  between  the 
parties,  and  Uiat,  until  such  relation  was  constituted^ 
the  principal  was  not  affected  by  any  knowledge  pre- 
viously acquired  by  the  agent. 

Tht  Master  of  the  Rolls,  in  the  course  of  the  ar« 
goment,  said  be  was  clearly  of  opinion  that  where  one 
transaction  was  closely  followed  by,  and  connected  with 
another;  or  where  it  was  clear,  as  in  the  case  before 
the  Court,  that  a  previous  transaction  was  present  to 
the  mind  of  the  solicitor  when  engaged  in  another 
transaction,  there  was  no  ground  for  (he  distinction  by 
which  the  rule,  that  notice  to  the  solicitor  is  notice  to 
the  client,  had  been  restricted  to  the  same  transaction. 
The  only  authority  which  raised  the  least  doubt  in  his 
mind  was  the  case  before  Sir  John  Leach^  which  had 
been  cited  at  the  bar,  and  be  would  not  determine  the 
present  case  until  he  had  looked  into  that  decision. 

On  the  following  day,  his  Lordship  gave  judgment  as 
follows:  — 

In  the  marginal  note  to  the  case  of  Mountford  v. 
Saatf  it  is  said  that  notice  to  an  agent,  in  order  to 
Mud  his  principal,  must  be  in  the  same  transaction ;  and 
diis  though  the  agent  acted  as  attorney  for  the  vendor 
Uid  vendee.     The  judgment  itself  certainly  does  not. 

Iny 

^  («)Sjfada4.  .     .. 
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lay  down  the  proposition  to  absolutely  as  it  b  stated  in 
the  marginal  note;  but  the  case  came  upon  appeal  before 
Lord  EUhfif  and  is  reported  in  Turner  ▼•  B$mdl  (a), 
where  it  appears  that  Lord  EldorCs  judgment  turned 
upon  a  point  entirely  different,  which  rendered  the  ques- 
tion of  notice  wholly  immaterial  The  point  upon  which 
Lord  EMon  decided  the  case  was  that,  wliere  deeds  are 
deposited  for  the  particular  purpose  of  obtaining  credit^ 
the  person  with  whom  the  deeds  are  deposited  has  no 
lien  upon  them  for  what  is  due  to  him  in  respect  of 
monies  previously  advanced.  But  Lord  Eldon  notices 
the  ground  of  the  Vice-chancellor's  decision,  and  the 
observations  he  makes  on  the  subject  of  notice  are  ex- 
tremely important.  <*  The  Vice-Chancellor/'  he  ob- 
serves, *Mn  this  case  appears  to  have  proceeded  upon- 
the  notion,  that  notice  to  a  man  in  one  transaction  is 
not  to  be  taken  as  notice  to  him  in  another  transaction ; 
in  that  view  of  the  case  it  might  full  to  be  considered, 
whether  one  transaction  might  not  follow  so  close  upon 
the  other  as  to  render  it  impossible  to  give  a  man  credit 
for  having  forgotten  it.  I  should  be  unwilling  to  go  so 
far  as  to  say  that,  if  an  attorney  has  notice  of  a  transac- 
tion in  the  morning,  he  shall  be  held,  in  a  court  of 
equity,  to  have  forgotten  it  in  the  evening ;  it  must  in 
all  cases  depend  upon  the  circumstances.'' 

In  these  observations  I  entirely  concur.  The  case  of 
MourUford  v.  Scott^  therefore,  does  not  raise  any  obstacle 
that  affects  the  view  which  I  took  of  this  case,  and  I  am 
clearly  of  opinion  that  the  Plaintiff  is  entitled  to  priority 
in  respect  of  the  second  mortgage. 

(fl)pageS74. 
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DE  TASTET  v.  LE  TAVERNIER.  Jan.2S,26. 

April  M. 

DE  TASTET  v.   SMITH. 

SMITH  V.  DE  TASTET. 

nj^HE  original  bill,  which  was  filed  ton  the  19th  of  Principlef 

^   JprillS25,  by  Fermin  De  Tastet  the  elder  against  X^manbg 

Charles  le  Tavemier  and  Maurice  Rubichon^  assignees  of  J^.*''®,**™, 

the  estate  and  effects  of  Vincent  Talochonf  better  known  hi  the  46  O.5. 

by  the  name  of  Pere  Eliz^e^  prayed  that  an  account  ^-  ^u^'J\^'^ 

might  be  taken  of  what  was  due  to  the  Plaintiff  under  mined.    Em- 

an  indenture  of  assignment  dated  the  29th  of  March  ^^o  b^con^ 

1811,  and  that  the  funds  in  court  payable  in  respect  of  founded  with 

a  l^acy  of  5000/.,  bequeathed  to  Fere  Elizee  by  the  buTwherea 

late  Duke  of  QueensburVf  might  be  transferred  to  the  ">?'*'■  meaxu 
m  '     'sc  ^^       ^  of  present 

riamtlff.  payment  are 

so  crippled, 

and  his  em^ 

The  case  made  by  the  bill  was,  that  Fire  Elizee  and  barrassment 

Philip  LArun^  who  carried  on  business  in  co-partner-  ihat^ifrian- 

ship  as  chemists,  being  indebted  to  Fermin  De  Tastet  not  proceed 

in  the  sum  of  4110/.,  on  the  12th  of  September  1810,  onhisbusi- 

signed  a  joint  and  several  promissory  note  for  the  paj'*  "**^  J°  '*** 

ment  of  that  sum,  with  interest,  to  Fermin  De  Tastet  i  of  trade,  he  is 

and  that  afterwards  Fere  Elizie^  continuing  to  be  in-  '^j^J^t^g. 

debted  on  the  promissory  note,  and  being  then  entitled  ference  to  the 

to  a  legacy  of  5000/.  under  a  codicil  to  the  will  of  the  XSertSr 

late  Duke  of  Queensbury^  executed  an  indenture  dated  whole  of  his  -^ 

the  29th  of  March  1811,  and  made  between  Vincent  converted  into 

Talochon^  otherwise  Fire  Elizee,  of  the  one  part,  and  money  and 

Fermin  De  Tastet  of  the  other  part,  by  which,  after  would  be  suf^ 

.^^»:.«^  ficient  to  pay 
reating  ^AOA^idd 

notice  of  luch  a  date  of  circumitancei  ii  notice  of  intolvency. 
VOL.L  M 
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10S6.       reciting  the  will  and  codicil  of  the  late  Duke  of  Qfteem^ 

DiiTAict     ^"'^^  ^"^  ^^^  there  was  doe  and  owing  to  2>r  Tutet 

9.  the  sum  of  4110/.  and  interest  upon  the  promissocy 

j^^^Bwitft.    "^^^  ^^  better  securing  the  payment  of  the  said  sum 

and  interest)  he  assigned  to  De  TastH^  his  executors, 

administrators,  and  assigns,  the  legacy  of  50001.  and  ail 

his  interest  therein,  to  hold»  receive,  and  take  the  same 

and  die  interest  thereof  in  trust,  and  for  the  intent  and 

purpose  that  the  same  should  be  applied  in  the  first 

place  to  and  In  liquidation  of  the  said  sum  of  411(ML 

and  interest,  and  after  payment  thereof,  and  of  all  costs 

and  charges  relating  thereto^  in  trust  for  Pere  EUzStf 

his  executors,  administrators,  and  assigns,  for  his  and 

their  own  use  and  benefit. 

In  July  1811  Pere  Elizee  was  declared  a  bankrupt, 
and  Charies  le  Tavemier  and  Maurice  Rubichon  were 
appointed  assignees  of  his  estate  and  efiects ;  and  they, 
as  such  assignees,  claimed  to  I)e  entitled  to  the  fund  in 
court,  payable  in  respect  of  the  legacy  of  5000/. 

Ttnemier  put  in  an  answer  to  the  bill  on  the  17th 
otJune  1825 :  Bubichon  appeared  to  the  bill,  but  after- 
wards went  to  Paris  and  refused  to  put  in  an  answer. 

Fermin  De  Tastet  the  elder  died  on  the  29th  of 
JPebruaty  1832,  and  on  the  17th  of  April  18S2,  his  son 
and  executor,  Fermin  De  Tastet^  filed  a  bill  of  revivor, 
and  afterwards,  an  order  having  been  obtained  to  re- 
move Bubichon^  and  Henry  Smith  being  appointed  a  new 
assignee  in  bis  stead,  the  present  supplemental  bill  was 
filed  by  De  Tastet  the  younger  against  Smith.  A  cross 
bill  was  filed  by  Smith  against  the  Plaintiff  in  the  sup- 
plemental bill,  praying  tliat  the  promissory  note  and 
assignment  might  be  declared  fraudulent  and  void,  as 
against  the  creditors  oi  Phe  Elizie^  and  that  the  fund 

in 
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in  court,  representmg  the  legacy,  might  be  transferred  to       ]  886. 
the  Plaintiff  in  the  cross  cause. 

The  principal  ground  upon  which  the  claim  of  the 
Plaintiff  was  resisted  by  the  Defendant  was,  that,  at  the 
time  of  the  ezecation  of  the  deed  of  March  181 1,  Pire 
EiixSe  was  insolvent,  and  that,  previously  to  the  date  of 
the  indenture  of  assignment,  he  bad  committed  diven 
acts  of  bankruptcy,  and  that  De  Taaet  the  elder  had 
notice  of  such  insolvency  and  acts  of  bankruptcy.  Much 
evidence  was  read  upon  the  bsue^  whether  De  TdsUi 
had  or  had  not  such  notice;  and  some  evidence  was  also 
produced,  on  the  part  of  the  Defendant,  to  shew  that  the 
debt,  which  was  the  consideration  for  the  promissory 
note,  was  the  debt  of  Lebruth  and  not  otPire  Mizie. 

The  material  question  in  the  cause  was,  whether, 
supposing  Pere  Elizee  to  have  been  insolvent  at  the  date 
of  the  deed  of  March  1811,  De  Tastet  the  elder  had  or 
had  not  notice  of  his  insolvency ;  that  question  depend- 
ing upon  another,  namely,  what  circumstances  con- 
stitute insolvency  within  the  meaning  of  the  46  G.  5» 
c  185.  s.  1. 

Mr.  Pemberiofi  and  Mr.  Koe^  for  the  Plaintiff. 

Upon  the  evidence  of  Hubichon^  who  is  out  of  the 
reach  of  the  Court  as  to  responsibility,  and  who,  after 
having  executed  an  assignment  of  his  claim  upon  the 
bankrupt's  estate  to  his  son,  and  taken  an  indemnity 
against  the  costs  of  this  suit,  has  been  examined  as 
a  witness,  it  would  appear,  if  he  were  entided  to  any 
credit,  that  previously  to  the  dates  of  the  promissory 
note  and  the  indenture  of  assignment  Pere  Elizie  com« 
mitted  acts  of  bankruptcy  by  concealing  himself  at 
different  times  in  the  house  of  Bubichon  himself,  and 
once  in  the  house  of  Prince  Stahremberg^  the  Austrian 

M  2  ambas- 
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1M6.       ambagsador.     These  are  the  only  acu  of  bankniptcy 
DaTAnsT    P"^  *"*  *^"*  ^'^  ^®  causey  and  they  rest  upon  the  en- 
ff.  dence  of  a  witness  which  cannot  possibly  be  consi- 

TAvaairiKB.  *^'^'^  ^  entitled  to  any  credit  As  to  the  sliced  insol- 
vency, it  is  necessary  to  consider,  first,  what  are  die 
circumstances  which  constitute  insolveni^,  and  whether 
there  is  sufficient  evidence  of  those  cincumstauces  in  the* 
present  case ;  and,  secondlyj  supposing  such  insolvencj 
to  be  made  out,  whether  De  TasUt  had  notice  of  it,  so 
as  to  bring  him  within  the  operation  of  the  46  6.  & 
€.  136.  which  was  the  law  in  force  at  that  time^  and  to 
invalidate  the  assignment  of  Mardt  1811.  The  firsl 
section  of  that  act  enacts  that  all  contracts  and  other 
dealings  and  transactions  by  and  with  any  bankruptt 
h(m&^€  made  imd  entered  into  more  than  two  ca- 
lendar months  before  the  date  of  the  commission  shall, 
notwithstanding  any  prior  act  of  bankruptcy  committed 
by  such  bankrupt,  be  good  and  effectual  to  all  in- 
tents and  purposes  whatsoever,  in  like  manner  as  if 
no  such  act  of  bankruptcy  had  been  committed ;  pro- 
vided the  person  or  persons  so  dealing  with  such  bank- 
rupt had  not  at  the  time  of  such  conveyance,  payment, 
contract,  dealing,  or  transaction,  any  notice  of  any  prior 
act  of  bankruptcy  by  such  bankrupt  committed,  or  that 
he  was  insolvent,  or  had  stopped  payment. 

The  first  question  which  arises  upon  the  construction 
of  this  section  of  the  act  is,  what  is  insolvency  ?  What 
are  the  circumstances  which  constitute  insolvency,  or 
which  render  a  man  insolvent  so  as  to  bring  him  within 
the  meaning  of  this  section;  and  that  is  a  question  of  so 
much  doubt  and  difficulty  that  in  the  corresponding 
section  in  the  6  G.4.  c.  16.  all  reference  to  insolvency 
has  been  omitted.  This,  at  least,  seems  clear,  that 
when  the  legislature  used  the  word  'insolvent''  it  did 
not  mean  that  a  man  was  to  be  considered  insolvent,  if 
he  was  unable  to  pay  all  his  debts  at  the  particulat 

time 
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IM 


^ime  at  which  demand  of  payment  was  made.  Stop- 
bing  payment,  indeed,  has  a  sensible  and  definite  sig- 
tiification,  for  when  a  man  stops  payment,  he  announces 
that  he  cannot  go  on.  But  inability  to  pay  when  a 
man  shall  be  called  upon  for  the  payment  of  his  debts 
is  a  totally  different  thing  from  insolvency ;  for  if  that 
proposition  be  denied  —  if  inability  to  pay  upon  demand 
and  insolvency  are  to  be  considered  as  convertible  terms 
-—  the  richest  man  or  the  wealthiest  banking-house  in 
JSngtand  may,  upon  this  construction,  be  insolvent;  ibr 
no  man,  be  his  resources  what  they  may,  is  at  all  times 
ready  to  meet  all  his  liabilides,  and  the  more  extended 
his  operations,  and  the  greater  his  employment  of  capital 
and  consequently  his  means  of  wealth,  the  less  wili  be  his 
ability  to  pay  all  demands  at  a  particular  moment.  In- 
solvency, then,  must  mean  where  a  person  is  in  such  a 
state  that,  if  all  his  property  were  ascertained  and  col- 
lected, he  would  be  unable  to  pay.  To  shew  the  invali- 
dity of  this  deed,  the  other  side  is  bound  to  make  out 
that,  at  the  time  when  the  transaction  took  place^  Ph'e 
Elizie  was  in  such  a  state  that,  if  all  his  property  had 
been  realised,  he  would  have  been  unable  to  pay  hb 
debts ;  and,  secondly,  that  De  Tastet  the  elder  knew  he 
was  in  such  a  state.  There  is  no  evidence  to  support 
either  of  those  allegations. 


1859. 


Mr.  Tinney  and  Mr.  Spurrier^  contri. 

A  preliminary  objection  to  the  suit  is,  that  the  bill 
no  where  alleges  that  the  subject  matter  of  the  assign- 
ment was  ever  taken  out  of  the  order  and  disposition  of 
the  bankrupt  An  assignment  of  a  legacy,  which  is  a 
chose  in  action^  without  notice  to  the  debtor,  namely, 
the  executor  of  the  Duke  of  Queensburyf  did  not  take 
the  I^acy  out  of  the  order  and  disposition  of  the  bank* 
rnpt;  and  there  is  no  allegation  in  the  bill  that  such 
notice  was  given.     If  this  objection  be  good,  the  Court 

MS  is 
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is  bound  to  take  notice  of  it»  though  it  has  not  been 
raised  by  the  answer,  for  the  law  itself  has  declared  that 
such  an  attempt  at  assignment  passes  nothings  but  is 
wholly  void.  There  is,  in  reality,  therefore,  no  subject 
matter  upon  which  the  Court  can  found  a  decree. 


Supposing,  however,  the  assignment  not  to  be  void 
upon  that  ground,  the  question  is,  whether  De  TasUt 
the  elder  had  notice  of  the  acts  of  bankruptcy  com- 
mitted previously  to  the  dates  of  the  promissory  note 
and  assignment,  and  of  the  general  insolvency  of  Pere 
ElizSe.  As  to  the  previous  acts  of  bankruptcy  com- 
mitted by  Pere  Elizief  there  is  abundant  evidence  to 
satisfy  the  Court  upon  that  point.  Itubichorfs  evidence 
may  be  open  to  observation  or  suspicion,  but  it  cannot 
be  rejected,  or  excluded,  as  it  is  argued,  from  the  con- 
sideration of  the  Court;  and,  in  some  material  pardcu- 
lars,  it  is  confirmed  by  the  evidence  of  other  witnesses. 
But  the  assignment  itself  was  an  act  of  bankruptcy,  the 
debts  of  Pere  Elizie^  at  the  time  of  the  assignment,  being 
more  than  sufficient  to  absorb  the  whole  legacy. 

The  other  question  is,  whether  De  Tastet  the  elder 
had  notice  of  the  general  insolvency  of  Pere  Elizie^  and 
it  is  ai^ued  that  a  state  of  insolvency  is  too  vague  an 
expression  to  be  capable  of  receiving  a  satisfactory 
interpretation.  But  can  there  be  any  reasonable  doubt 
as  to  the  state  of  circumstances  which  practically,  and 
therefore  legally  for  the  purpose  of  putting  a  rational 
construction  upon  the  words  of  the  act,  renders  a  man 
insolvent?  A  state  of  insolvency  is  where  a  man  is 
carrying  on  his  business  in  a  manner  which  is  incon- 
sistent with  the  usual  course  of  dealing  among  solvent 
traders,  and  with  the  possibility  of  his  being  able  to 
fulfil  his  liabilities ;  where,  as  was  the  case  with  Pere 
Elizief  he  is  resorting  to  shifts,  and  expedients,  repeat- 
edly renewing  bills  in  a  great  number  of  instances,  and 

firom 
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from  time  to  time  running  away,  and  concealing  himself  18S6. 
from  his  creditors.  There  is,  no  doubt,  a  great  differ- 
ence between  embarrassment  and  insolvency.  Em- 
barrassment is  often  the  state  of  a  man  who  has  the 
means  of  satisfying  his  creditors,  but  not  the  present 
means.  From  such  a  man  a  security  may  fairly  be 
taken ;  but  insolvency  is  the  state  of  a  man,  who,  when 
all  his  property  is  realised,  has  not  the  means  of  paying 
his  creditors,  and  that  is  the  state  contemplated  by  the 
legislature  in  the  46  6.  3.  c.  135^. 

But  there  are  authorities  which  sufficiently  determine 
the  sense  in  which  the  term  "  insolvency  "  is  to  be  under- 
stood. In  an  anonymous  case  mentioned  in  the  note  to 
Moss  V.  Smith  (a),  Lord  EOenborough  held  that  the  in- 
solvency mentioned  in  the  statute  in  question  must  mean 
*^  a  general  inability  in  the  bankrupt  to  answer  his  engage- 
ments." He  says,  indeed,  that  suth  general  inability 
was  not  to  be  inferred  from  a  party  renewing  bills  in  a 
particular  instance,  and  there  is  no  inconsistency  in  that 
observation  with  the  argument  on  the  part  of  the  De- 
fendant in  the  present  case.  The  evidence  shews  that 
it  was  not  in  a  particular  instance,  but  in  a  great  num- 
ber of  instances  that  bills  were  renewed  by  Pire  EUzie. 
In  Bayly  v.  Schqfield  (6),  Lord  EUenborough  says,  "  By 
insolvent  circumstances  is  meant  that  a  person  is  not  in 
a  condition  to  pay  his  debts  in  the  ordinary  course  as 
persons  carrying  on  trade  usually  do.  Can  a  payment 
be  said  to  be  in  the  ordinary  course  when  a  man  con- 
fesses he  is  obliged  to  pay  by  minute  portions  to  each 
of  his  creditors  ?  It  is  more  like  a  distribution  under  a 
deed  of  composition,  than  a  payment  by  a  trader  ap- 
pearing openly  at  his  counter.  I  should  say  that  this 
was  not  the  mode  in  which  a  solvent  man  proceeds." 
In  Shears  v.  Rogers  (c),  where  it  had  been  contended  in 

argument 

(a)  1  Can^.  y.  P.  489.  (e)  3  J9.  4*  Add.  369. 

ib)  \  M.i  8. 538. 
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argument  that  to  render  a  deed  void  within  the  Id  Eliz. 
c.  6.f  it  ought  to  appear  that  the  party,  at  the  time  of 
making  it,  was  in  insolvent  circumstances,  Mr.  Justice 
LiiiledcJe  observes  in  his  judgment,  ^^  Assuming  that  to 
be  so^  the  questioa  whether  a  party  be  or  be  not  insol- 
vent is  to  be  determined,  not  only  by  taking  an  account 
of  his  debts  and  credits^  and  striking  a  balance^  but  also 
by  looking  to  his  conduct  and  the  general  state  of  his 
a£fair8.''  It  is  not  necessary  to  shew  that  a  man  is  in  a 
state  of  complete  insolvency  in  order  to  shew  that  he  is 
in  insolvent  circumstances;  all  that  is  necessary  for  that 
purpose  is  to  shew,  according  to  the  rule  laid  down  in 
Teale  v.  Younge{a\  that  there  were  reasonable  grounds  of 
suspicion  followed  by  actual  insolvency.  <*  By  *  insolvent 
circumstances,' ''  says  Chief  Baron  Alexander^  in  his 
judgment  in  that  case ;  **  the  legislature  cannot  have 
meant  a  state  of  complete  insolvency.  If  they  did,  they 
would  have  thrown  a  considerable  burthen  on  courts 
and  judges,  in  saying  that  payments  shall  not  be  pro- 
tected when  the  parties  making  them  are  insolvent;  for 
unless  we  suppose  that  reasonable  grounds  of  suspicion 
existing  at  a  particular  time,  followed  by  actual  insol- 
vency, are  to  be  considered  as  sufficient  proof  that  a 
man  was  in  insolvent  circumstances  at  that  time,  it  does 
not  appear  to  me  how  in  one  case  in  fifty  that  fact  can 
be  established."^  From  these  authorities  it  appears  that, 
if  the  general  mode  in  which  Pere  Eliz^e  conducted  his 
business  was  not  that  of  a  solvent  man  in  the  ordinary 
course  of  trade,  he  was  insolvent  within  the  meaning  of 
the  act,  and  that  such  was  his  general  conduct  is  abun- 
dantly shewn  by  the  evidence. 


Mr.  Pemberfofif  in  reply. 

The  preliminary  objection  is  not  raised  by  the  plead- 
ings; and,  in  point  of  fact,  notice  of  the  assignment  was 

given 

(fl)  M'Cle.  i  Younge,  497. 
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given  to  the  executor  of  the  Duke  of  Queetuintn/^  ibr  a        18S6. 
letter  was  sent  to  him  inquiring  whether  such  notice 
had  not  been  previously  given.    None  of  the  cases  cited 
apply  to  the  M  6.  3.  c.  135.     In  the  anonymous  case 
referred  to  in  CamfbeU^  the  decision  was  that  the  plain- 
tiff who  had  renewed  the  bills  was  not  insolvent.     In 
Shears  v.  Bx^en  the  question  arose  upon  the  stat.  Id  Wiz^ 
c.  5.,  luid  had  no  direct  application  to  the  present  case. 
In  Bajfy  V.  Sciqfield  the  creditor  receiving  a  security 
for  his  debt  knew  that  there  had  been  a  previous  meet- 
ing of  the  creditors ;  and  in  Teale  v.  Younge,  the  bank- 
rupt was  under  arrest  when  the  payment  was  made  to 
the  creditor.     The  circumstances  of  these  cases,  there- 
for^ were  wholly  dissimilar  from  those  of  the  present 
case^  and  cannot  be  applied  to  it  for  tlie  purpose  of 
defining  or  reducing  to  any  thing  like  certainty  what 
is  meant  by  a  state  of  insolvency. 


7^  Master  of  the  Rolls  (after  stating  the  facts  of     4f^  s^- 
the  case). 

The  principal  question  in  the  cause  is,  whether  the 
indenture  of  the  29th  of  March  1811  is  valid  against 
the  creditors  under  the  commission  which  issued  against 
Pere  EUzie  in  My  181 1.« 

First,  it  is  said  that  the  assignment  of  a  legacy  is  not 
good  without  notice  to  the  executors,  and  that  in  this 
case  no  such  notice  appears  to  have  been  given ;  but,  as 
the  fact  of  notice  is  not  put  in  issue  in  this  cause,  I  do 
not  think  myself  at  liberty  to  adjudicate  upon  that 
question. 

Then  it  is  argued  that  the  debt  which  was  the  con- 
sideration for  the  promissory  note  was  not  the  debt  of 

Pire 
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1896.  ^  Pire  EUzee^  but  of  Lebrm^  as  to  which  I  have  care- 
fully considered  the  evidence;  and,  although  De  TastH 
kept  the  account  with  Lebrun^  and  there  are  some  cir- 
cumstances not  clearly  explained,  yet,  looking  at  the 
business  in  which  Pere  EUzie  and  Ldmm  were  engaged 
as  partners,  at  the  nature  of  the  bill  transactbus,  and 
other  circumstances  in  the  case,  the  evidence  on  the 
whole  appears  to  me  to  shew,  that  Pire  EUzie  was  liable 
for  the  debt  before  he  signed  the  promissory  note. 

Next  it  is  contended  that  part  of  the  debt  was  a 
gambling  debt,  and  part  of  it  tainted  with  usnry ;  but 
these  allegations  do  not  appear  to  me  to  be  suflBciently 
niade  out. 

The  great  point  on  which  the  assignee  relies  is,  that 
when  the  assignment  was  executed,  Pire  Elizie  was, 
and  by  De  Tasiei  was  known  to  be,  insolvent;  and 
although  the  act  of  bankruptcy  on  which  the  commis- 
sion issued  took  place  in  May  1811  after  the  date  of 
the  assignment,  yet  that  Pere  EUzie  had  committed 
other  acts  of  bankruptcy  before  that  time. 

It  was  argued  that,  under  the  circumstances,  the 
assignment  of  the  legacy  ought  to  be  considered  as  an 
assignment  of  all  the  prope^gr  which  Pire  EUzie  was 
entided  to,  and  was  in  itself  an  act  of  bankruptcy ;  but 
I  think  the  facts  which  are  proved  in  this  cause  do  not 
authorise  that  conclusion. 

By  the  statute  46  6.  S.  c.  1 85.  it  was  provided,  that 
any  transaction  with  a  bankrupt  shall,  notwithstanding 
any  prior  act  of  bankruptcy,  be  good  and  effectual  as 
if  no  such  prior  act  of  bankruptcy  had  been  committed, 
provided  the  person  dealing  with  the  bankrupt  had  no^ 
at  the  time  of  the  transaction,  any  notice  of  a  prior  act 

of 
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ofbenkniptcy,  or  that  the  banknipt  was  insolTent,  or 
bad  stopped  payment 

In  this  case  the  assignee  undertakes  to  prove,  first, 
that  at  the  date  of  the  transaction  in  question  Pire 
SUxie  was  insoWent,  to  the  knowledge  of  De  Tasiet  £ 
and,  secondly,  that  Pire  Elixie  had  committed  acts  of 
bankruptqr  before  the  dates  of  the  promissory  note,  and 
of  the  assignment 

A  question  was  here  raised  as  to  what  was  meant  by 
insolvency.  Can  a  man  be  considered  insolvent  unless 
it  be  proved  that  his  whole  property  is  insufficient  to 
pay  the  demands  to  which  he  is  subject?  Can  he  be 
said  to  be  solvent  when  his  means  of  present  payment 
are  so  crippled,  and  his  embarrassment  is  so  great,  that 
he  cannot  proceed  with  and  carry  on  his  business  in  the 
usual  course  of  trade  ?  The  opinions  of  several  eminent 
judges  on  this  subject  were  cited.  In  an  Anonymous 
case{a)j  Lord  EUenborough  is  reported  to  have  said, 
**  The  insolvency  mentioned  in  the  statute  (6)  must 
mean  a  general  inability  in  the  bankrupt  to  answer  his 
engagements,  which  was  not  to  be  inferred  from  his 
renewing  bills  in  a  particular  instance."  In  Bayly  v. 
Sciqfield(c)f  Lord  EUenboroughp  considering  the  mean- 
ing of  insolvent  circumstances  in  the  act  19  6.  2.  c.  S2. 
says,  <*  By  insolvent  circumstances  is  meant,  that  a 
person  is  not  in  a  condition  to  pay  his  debts  in  the 
ordinaiy  course,  as  persons  carrying  on  trade  usually 
do."  In  the  same  case,  Mr.  Justice  Le  Blanc  said,  *<  I 
take  insolvency  as  respects  a  trader  to  mean,  that  he 
is  not  in  a  situation  to  make  his  payments  as  usual,  and 
that  it  does  not  follow  that  he  is  not  insolvent  because 

he 

(a)  1  Campb.  498.  n.  (c)  lM.4  S.  850. 

ib)  4Q  G.  9.  C,  155, 
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18S6-        he  may  ultimately  have  a  surplus  upon  the  winding  up  of 
l''--  ■  ^     his  affairs;"  and   Mr.  Justice  Bayley  says,  "I  agree 
o.  that  insolvency  means,  that  a  trader  is  not  able  to  keep 

^  ^^  his  general  days  of  payment ;  and  that  he  is  not  to  be 

considered  as  solvent  because,  possibly,  his  affiurs  may  * 
come  round.**  In  Teale  v.  Yaunge  (a),  the  question  agun 
arose,  upon  the  act  19  G.  2.  c  82.,  and  Chief  Baron 
Alexander  says,  <*  By  insolvent  circumstances  the  legis- 
lature cannot  have  meant  a  state  of  complete  insolvency. 
If  they  did  they  would  have  thrown  considerable  burden 
on  courts  and  judges  in  saying  that  payments  shall  not 
be  protected  when  the  parties  making  them  are  in- 
solvent ;  for,  unless  we  suppose  that  reasonable  grounds 
of  suspicion  existing  at  a  particular  time,  followed  by 
actual  insolvency,  are  to  be  considered  as  suflScient 
proof  that  a  man  was  in  insolvent  circumstances  at  that 
time,  it  does  not  appear  to  me  how,  in  one  case  out  of 
fitly,  that  fact  can  be  established.**  In  the  same  case 
Baron  Garrtno  says,  *'  I  admit  that  a  man  is  not  in- 
solvent because  he  postpones  the  payment  of  a  demand 
for  a  week  or  ten  days,  during  which  the  creditor  con- 
sents to  wait,  or  renews  a  bill ;  and  yet  these  are  indi- 
cations of  a  want  of  present  power  to  pay.**  In  Cutten 
v.  Sanger  (i),  Chief  Baron  Alexander  says,  <<  that  notice 
of  a  diflScuIty  to  meet  particular  demands  only  is  not 
notice  of  insolvency ;  it  must  be  of  a  more  general  and 
extensive  description.**  In  Shears  v.  Jtogers  (c),  it  being 
considered  that  a  party  must  be  in  insolvent  circum- 
stances to  render  a  conveyance  to  him  fraudulent  under 
the  statute  13  Eliz*  c,  5.,  a  question  was  made,  what  is 
meant  by  being  insolvent ;  and  Mr.  Justice  Uitledale 
says,  <<  The  question,  whether  a  party  be  or  be  not  in- 
solvent, is  to  be  determined  not  only  by  taking  an  ac- 
count of  his  debts  and  credits,  and  striking  a  balance^ 

but 
^  (a)  M^Oe.  4>  Younge,  504.  (c)  5  Bam.  i  Adok  568. 

lb)  9  Yaunge  i  Jer,  459. 
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but  alfio  by  looking  lo  bis  conduct  and  the  general  state        l$i9* 
of  bis  affairs.'* 

It  is  clear  tbat  the  statute  would,  in  this  respect,  have 
been  inoperative,  if  a  nutn  could  not  have  notice  of  the 
insolvency  of  another  without  knowing  at  the  time  that 
the  whole  of  his  property,  when  converted  into  money 
and  realised,  would  be  insufficient  to  pay  his  debts; 
and  I  must,  therefore,  consider  whether  Mr.  De  Tastei 
had  notice  of  the  insolvency  of  Pere  ElizSe^  within  the 
meaning  of  the  terms  insolvent,  or  insolvent  circum* 
stances,  as  interpreted  by  the  judges  whom  I  have 


I  pass  over  the  evidence  of  his  embarrassment  as 
shewn  by  the  state  of  his  banking  account,  of  his  not 
paying  his  servants'  wages,  of  his  hiding  himself  from 
persons  who  claimed  money  from  him,  and  of  his  pawn- 
ing articles  to  raise  money.  These  circumstances,  how- 
ever indicative  of  his  situation,  are  not  all  of  them 
satisfactorily  proved,  and  are  in  no  respect  traced  to 
the  knowledge  of  Mr.  De  Tasteii  but  I  think  that  the 
repeated  dishonour  and  renewal  of  bills  which  took  place 
before  the  month  of  March  1811,  the  letters  of  Mr.  De 
TaOei  before  that  time,  and  the  evidence  which  is 
afforded  of  Pere  ElizSifa  state  at  that  Ume,  and  of  Mr. 
De  TasUfs  knowledge  of  his  state  at  that  time,  by 
Mr.  De  TasUfs  subsequent  correspondence,  together 
with  the  situation  of  Pere  Elize^s  estate,  as  appearing  on 
his  bankruptcy,  without  any  circumstances  to  shew  that 
any  material  change  had  taken  place  between  the  date  of 
the  assignment  and  the  date  of  the  bankruptcy,  all  tend 
to  shew  —  and  on  full  consideration  of  the  circumstances 
I  am  satisfied — that,  at  the  date  of  the  assignment,  Mr. 
De  Tasiel  must  be  deemed  to  have  had  notice,  that  Pere 
Elix^e  was  insolvent  within  the  meaning  of  the  statute. 

I  am 
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1896;        I  am  therefore  of  opinion,  that  the  first  point  whidi  the 
Dm  T Ann    ^^VO^  undertook  to  make  out  is  estaUisbed. 

9, 

TAvjuunsa.  ^^^  other  point  is  that  Pere  Elizee  had  committed 
an  act  of  bankruptcy  before  the  date  of  the  assigmnoit, 
and  upon  this  it  is  important  to  consider  what  is  allq^ 
and  what  is  proTed. 

The  assignee,  in  his  cross  bill  and  in  his  answer  to 
De  Tastees  bill,  alleges  generally  that  Pere  EUxie  exe- 
cuted the  indenture  of  assignment  after  he  had  com- 
mitted various  acts  of  tiankruptcy,  and  that,  on  several 
occasions  at  the  end  of  1810,  Pere  EUxie^  with  intent 
to  defeat  or  delay  his  creditors,  departed  from  his 
dwelling-house,  and  otherwise  absented  himself  and  in 
particular  was  concealed  three  times  in  the  house  of 
BMchon  in  ArgyU  Street^  and  upon  his  application  for 
admission  declared  that  he  could  not  sleep  for  fear  of 
being  arrested,  and  came  there  to  avoid  the  importu- 
nities of  his  creditors ;  and  that,  previously  to  his  first 
concealment  in  the  house  of  Eubichon^  he  had  committed 
an  act  of  bankruptcy  by  departing  from  his  place  of 
abode  and  secreting  himself  in  the  mansion  of  the  Prince 
of  Stakrembergi  the  Austrian  ambassador,  at  Trntkenkam^ 
through  apprehension  of  arrest. 

Rttbichon  is  the  witness  called  to  prove  the  acts  of 
bankruptcy  here  alleged  ;  and,  if  entire  credit  is  to  be 
given  to  Rubidum^  he  proves  the  concealment  in  his 
house  in  the  latter  part  of  the  year  1810.  Upon  the 
concealment  in  the  house  of  the  Austrian  ambassador, 
Rubichon  fails  as  to  the  time. 

Brunet  also  gives  evidence  as  to  another  and  distinct 
act,  which  by  connection  with  the  evidence  of  another 

witness, 
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Witness,  Phiiippe  P&Hteaa^  would  appear  to  be  an  act  of 
bankruptcy.  (His  Lordship  read  several  passages  from 
the  evidence.) 

The  evidence  thus  given  is  open  to  considerable 
obaervation.  The  only  witness  to  the  acts  of  bankruptcy 
particularly  referred  to  in  the  bill  is  Bvbichon^  who  was 
assignee  of  Pere  Elizie  under  the  bankruptcy,  and  who 
interposed  great  delay  and  difficulty  to  De  Tastet  in  the 
prosecution  of  the  suit.  He  has,  indeed,  assigned  his 
interest  as  a  creditor,  but  the  assignment  being  made  to 
his  son  leaves  him  open  to  the  same  influence.  Moreover 
be  does  not  exactly  specify  the  times  when  the  alleged 
ads  took  phice. 

As  to  the  conduct  of  Brunei^  PacguoU  and  PorUeaUf 
no  objection  is  made.  It  is  objected  that  Brunei  appears 
to  have  parted  with  his  interest  as  a  creditor  only  by 
bis  own  statement  of  an  assignment  to  Mr.  Le  Gro$i 
and  it  is  argued  that  the  acts  of  bankruptcy  proved  by 
Bnmetj  Pacquot^  and  Ponteau  are  not  put  in  issue  in 
the  cause,  and  therefore  ought  not  to  be  relied  on. 

I  do  not  think  that  I  am  at  liberty  to  reject  the  evi- 
d^ce  either  of  Ridnchon  or  olBruneii  and  I  think  there 
is  sufficient  allegation  on  the  part  of  the  assignee  to  en- 
title him  to  prove  particular  acts  of  bankruptcy ;  but  I 
cannot  say  that  Mr.  De  Tastet  appears  to  me  to  have 
had  all  the  means  which  might  have  been  desired  to  meet 
this  part  of  the  case.  As  it  stands,  the  evidence  appears 
to  me  to  be  sufficient  to  sustain  the  fact  of  there  being 
prior  acts  of  bankruptcy ;  and  if  it  were  necessary  for 
me  to  decide  now,  I  should,  under  the  circumstances 
of  this  case,  dismiss  Mr«  De  Tastefs  bill  without  costs; 
but,  if  he  desires  it,  I  will  now  direct  an  bquiry  or  an 
issuer  whether  P}re  Elixie  committed  any  and  what  act 

or 
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or  acU  ^f  baokriiptcy  befiice  tbedaleof 
aad  reserve  further  direetioos  aad  coirts; 


If  De  Tasters  bill  is  dismissed,  a  decree  must  be  made 
in  the  other  suit  for  payment  of  the  fund  to  the  assignee. 


The  Piainttff  elected  to  take  an  issue. 


Rolls. 
Feb.  97. 
April  16. 

The  word 
"familv/'ad- 
mitt  or  a 
variety  of 
applicationty 
and  the  con- 
struction to 


BLACKWELL  v.  BULL. 


rpHE  will  of  Bickard  BnUf  dated  the  17th  at  ,hme 
*^  1834,  was  in  the  following  words  :«*—<<  lo  the  first 
fiacCf  my  will  and  wish  is  that  my  bnsiBess  of  a  rhwse 
monger  be  carried  on  by  my  wife  Sarmh  BmU  and  my  son 
John  Bull  jointly,  for  the  mutual  benefit  of  my  fitmtly ; 
SrSrt?culi  *"**  ^  likewise  will  and  devise  in  trust  all  my  property 

_•!■ f^^  ij^^  following  purpose,  that  is  to  ssy,  that  at  my 

wife's  decease  the  whole  of  my  property^  of  whatever 


will  must 

depend  upon 

the  intention 

of  the  testator,  nature  or  description,  as  well  freehold  as  personal,  shall 

fromthewhole  ^  equally  divided  amongst  my  children,  Johuj  Richard^ 

context  of  the  miliamt  Mary,  and  Caroline  BuU^  their  executors  or 

Whereates-  assigns,  share  and  share  alike.     And  I  hereby  appoint 

hSfbuS'^to  "*y  "^'^^^  ^'■''*  ^^^'  ™y  ^^"  •^^*''  ^"^'»  *"^  ^y  ^"^^ 

be  carried  on    'Samuel  Blackwell,  executrix  and  executors  of  this  my 
by  his  wife  j„  „ 

and  son  for       ^'"' 
the  mutual 
benefit  of  the 
family,  and 
devised  his 

property  in  tntft  that  at  his  wife's  decease  the  whole  of  it^  as  weH  fre^bld  » 
personal,  should  be  equally  divided  among  his  children ;  it  was  held,  that  tlie  tea- 
Utor,  in  the  wqrda  ^  my  umil^/'  intended  to  com|)rise  his  wife;  andf  as  to  the  tes- 
tator's property  devised  after  hi^  wife's  decease  to  his  children,  it  wai  haki«pD«  iht 
whole  will,  and  uHlIt  appeared  to  be  the  evident  intention  of  the  testator,  that  the 
wife  took  a  life  {interest  bv  implication  as  well  in  the  real  as  in  the  personal  esute. 
As  to  the  effbct  of  a  devise  to  the  heir  and  another  person,  or  to  the  heir  an4 
other  persoDi  on  the  death  of  A.,  where  tbsra  it  no  letphinatofy  context,  quare^ 


The 
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The  testator  died  shortly  after  the  date  of  his  wfll,        1836. 
leavbg  his  widow,  Sarah  Bidlj  and  John  Butt^  his  eldest 
son  and  heir-at-law,  and  foar  other  children,  all  infiuits, 
sunriTing  him. 

The  will  was  proved  by  the  Plaintiff  James  Blach- 
wU^  and  Sarah  Btdl;  and  the  bill  was  filed  by  the 
Plaintiff  against  the  widow  and  children  of  the  testator, 
for  the  purpose  of  having  the  rights  of  the  several 
parties  declared,  and  the  trusts  of  the  will  carried  into 
execution. 

The  principal  questions  in  the  cause  were,  whether 
the  widow,  in  the  absence  of  any  express  limitation  to 
her,  was  included  in  the  word  *^  family,"  and  conse- 
quently took  under  the  will  a  beneficial  interest  in  the 
testator's  business;  and  whether  she  was  enthled,  by 
implicationy  to  a  life-interest  in  the  testator's  real  and 
perronal  estate. 

yLv.Elakej  for  the  widow. 

Though  the  testator  has  not  given  any  beneficial 
interest,  in  express  terms,  to  his  wife,  there  can  be  no 
doubt  that  in  using  the  word  <* family"  he  meant  to 
include  his  wife.  If  the  word  *<  family "  were  consi- 
dered equivalent  to  **  relations,"  and  to  be  construed,  as 
the  latter  word  usually  is,  according  to  the  statute  of 
distributions,  she  would  be  entitled  to  one  third,  but  if 
she  carries  on  the  business  with  her  son,  according  to  the 
direction  of  the  testator  for  the  mutual  benefit  of  the 
family,  she  will  be  entitled  to  a  moiety  of  the  profits  of 
the  business.  In  M>Ijeroih  v.  Bacon  (a)  Lord  Ahanletff 
looking  to  the  whole  context  of  the  will  in  that  case^  was 

of 

(a)  5  Fet.  159.. 

Vol.  L  N 
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1636.       of  opmioii  that  a  power  lo  appdint  for  the  beoefitofa 

*     T  ■'     married  woaan  and  her  family  iackkled  Ae  husband. 
Blackweix 

Bnx,  ^  (p  ^Q  direction  that,  at  tlie  decease  ^  the  w'A, 

the  whole  of  the  testator's  property,  real  as  well  as  per* 
sonal,  should  be  divided  among  bis  cbiMren,  there  can 
be  no  donbt  that^  as  to  the  personal  estate^  the  wife  will 
take  a  life-interest  t^  implieatioa.  If  she  did  not,  there 
wonld  be  an  intestacy  till  her  decease,  and  the  childnsa 
would  be  entitled  to  an  interest  under  the  statste  before 
the  period  pointed  oat  by  the  testate.  All  the  aulh^ri^ 
Ues  shew  that,  as  to  personal  estate,  a  bequest  to  jL 
upon  the  death  of  A  is  a  bequest  to  II.  for  Kfefay  impli- 
cation ;  Rot  dm.  Bendak  r.  Summenet  (a\  Httmmmd  ▼• 
Neame(b)^  Bird  v.  Hmsdm{€^  Cna^mrd  ▼.  TtMen^i^ 
As  to  real  estate^  a  devise  to  A.  upon  the  death  of  A  is 
a  devise  to  B.  for  life  by  implication,  if  jf.  be  the  hehr{ 
but  if  j|.  is  a  stranger,  the  estate  during  the  Kfe  «f 
A.  is  undisposed  of,  and  consequendy  descends  to 
the  heir.  Thus  in  Smarihm  v.  Schoaar{e\  whetn  A. 
devised  an  estate  to  his  younger  son  after  the  death  of 
his  wife,  and  the  question  was  whether  the  wife  should 
take  a  life  estate  by  implication,  it  was  held  that  she 
should  not;  and  the  difference  was  agreed  to  be  that, 
where  the  devise  is  to  the  heir  after  the  death  of  another, 
there  that  other  person  shall  take  an  estate  by  implica- 
tion, because  the  intent  of  the  devisor  is  manifest,  that 
the  heir  shall  not  have  it  till  that  other  person  is  dead ; 
but  otherwise  it  is,  if  the  devise  be  to  any  other  person 
besides  the  heir,  for  there  the  heir  shall  take  in  the 
interim*  So  in  a  case  from  the  Year-Boots^  cited  by 
Chief  Justice  Vaughan  in  Gardner  v.  Sheldon  (g),  where 
a  man  devised  his  goods  to  his  wife,  and  that^  after  the 

decease 

(a)  5  Burr.  2608.  {d)  4  Mid,  361. 

{b)\8wmut.Z5.    .  [e)\Ftrem.4S%. 

(c)  a  »%(WM(.  342.  (g)  Vawgk.  WS. 
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deoease  of  his  wife,  his  son  and  heir  sboold  have  the        18S8.  | 

house  where  the  goeds  were,  it  was  held  that  the  son    n^  ^J__\  \ 

should  not  have  the  house  during  the  wife's  life;  for  «.  i 

tfaoagli  it  Wa6  not  expressly  devised  to  the  wife,  yet  the        ^^'^ 

kiteoc  appeaiiKi  that  the  mm  riiould  not  ha?e  it  dttring 

her  Vhf  and  therefore  it  was  a  good  derise  by  iinpli- 

catioD,  and  the  devis(M!^s  intent    A  devise  to  A.  and  C, 

upon  the  death  of  A,  or  to  ^.^  C,  and  three  others 

npon  the  death  of  B^  which  is  the  present  cas^  wonid, 

it  should  seem,  in  like  lAanner  give  an  estate  for  life  to  A 

fay  impUcation,  but  die  exact  p(unt  has  never  been  deter* 

mined.    In  Hvttan  ▼•  Simpson  (a)  it  is  said  that  a  devise 

voA^  after  the  death  of  the  testator's  wife,  would  give  an 

estate  for  Kfe  to  the  wife  by  implication,  though  A»  was 

qnly^  one  of  four  co-paroen^s.    In  the  present  case  the 

testator  nixes  his  real  with  his  personal  estate,  and  it 

was  cleanly  hb  intention  that  the  same  disposition  should 

be  made  of  both  descriptions  of  his  property. 

Mr.  AfOrr,  for  the  younger  children. 

Tlie  word  ^  family ''  has  a  distinct  and  definite  signi- 
cation,  and  must  be  taken  to  mean  children  exclusive  of 
their  parents,  unless  there  are  plain  expressions  in  the 
will  indicating  a  contrary  intention  on  the  part  of  the 
testator;  Barnes  v.  Patch. {b)  The  term  "relations'* 
has  been  held  to  be  equivalent  to  "  next  of  kin"  accord- 
ing to  the  statute  of  dbtributions,  in  order  to  put  a  fixed 
construction  upon  an  expression  in  itself  vague  and  in- 
definite; but  there  is  no  authority  for  the  proposition 
that  the  word  "  family"  is  equivalent  to  "  next  of  kin;*' 
Brandon  v.  Brandon  {c),  Do<  denu  Thwaites  v.  Over,  {d) 
The  children^  therefore,  are  to  take  the  beneficial  interest 
in  the  trade  to  the  exclusion  of  the  widow.    M^Leroth  v. 

Bacon 

(a)  a  Fovb 732.  (c)  5  Summt.^12^ 

ifi)  8  #Vs..dOi.  Id)  1  74»IM#.S^. 
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18S6.  Sacon(a)  ivas  decided  upon  its  special  circcniistmeeil, 
and  Lord  Alvanley^  in  his  judgment,  expressly  treated  tc 
as  a  case  bf  exception  to  the  general  rirle,  thai  parents 
are  not  included  in  the  word  **  family."  As  to  'the  pro- 
perty not  engaged  in  the  trade,  the  widow  takes  no  life 
estate  by  implication,  but  the  words  '*  after  the  decease 
of  my  wife'*  are  to  be  construed  distributively,  and 
referred  to  the  disposition  which  the  testator  had  before 
made  as  to  the  property  employed  in  the  trade.  This 
coi^truction  is  most  consistent  with  the  plain  intention 
of  the  testator,  and  a  devise  by  implication  is  not  to  be 
raised  against  such  apparent  intention ;  Boon  v.  Corn-- 
forth  (6),  Dyer  v.  Dyer,  (c) 

Mr.  Wright^  for  the  heir^  said  the  rule  was,  that  the 
heir  at  law  could  not  be  disinherited  by  implication; 
and  although,  where  an  estate  was  given  to  the  heir  after 
the  death  of  ^•,  it  had  been  held  that  A.  took  a  life  in- 
terest by  necessary  implication,  that  necessary  implication 
did  not  arise  where  the  estate  was  given  to  the  heir  and 
another  person,  or  to  the  heir  and  several  other  persons 
(which  was  the  present  case),  after  the  death  oiA.  There 
was  no  authority  to  shew  that  A.  took  any  thing  in  the 
Iast*mentioned  case,  and,  upon  principle,  one  of  two 
constructions  must  be  given  to  such  a  devise.  Sitber 
the  whole  estate  during  the  life  of  A.  de$cend$  to  the 
heir  by  reason  of  the  uncertainty  of  the  devise^  and 
because  the  heir  cannot  be  disinherited  upon  conjecture; 
or  else  the  interest  of  the  heir  in  that  part  of  the  estate 
to  which  the  implication  does  not  extend^  in  other 
words  his  title  by  descent  will  be  aifected  by  the  devise 
during  the  life  of  -i.,  to  the  extent  only  of  that  share 
of  the  estate  which  he  takes  in  common  with  the  other 
persons  after  the  decease  of  AL\  and,  applying  that 

principle 
(fl)  5  Vet,  159.  {jb)  «  r«f.  sen.  277.  (c)  I  Mer.  414. 


CASES  IN  CHANCERY.  lai^ 

priBGiple  to.  Ae  preiont  oue^  there  being  five  cbtldren        1836» 
amoDg  whom  the  property  is  to  be  equally  divided^  the 
widow  will  be  entitled  only  to  a  life  interest  in  one  fifth 
part  of  the  real  est^, 

Mr.Blaiej  in  reply. 

The  Master  qfike  Rolls. 

It  is  evident  that  the  word  **  family  '*  is  capable  of  so 
many  applications  that  if  any  one  particular  construc- 
tion were  attributed  to  it  in  wills,  the  intention  of  tes- 
tators would  be  more  frequently  defeated  than  carried 
into  eflfect. 

Under  ditferent  circumstances  it  may  mean  a  man's 
household,  consisting  of  himself^  his  wife,  children,  and 
servants;  it  may  mean  his  wife  and  children,  or  his 
children  excluding  the  wife;  or  in  the  absence  of  wife 
and  children,  it  may  mean  his  brothers  and  sisters,  or 
his  next  of  kin,  or  it  may  mean  the  genealogical  stock 
from  which  he  may  have  sprung.     All  these  applications 
of  the  word  and  some  others  are  found  in  common  par- 
lance, and  in  the  case  of  a  will  we  must  endeavour  to 
ascertain  the  meaning  in  which  the  testator  employed 
the  word,  by  considering  the  circumstances  and  situation 
in  which  he  was  placed,  the  object  he  had  in  view,  and 
the  context  of  the  will ;  and  applying  these  considei^^ 
ations  to  the  present  case,  I  am  of  opinion  that  in  the 
words  ^my  family,"  the  testator  clearly  intended  to 
comprise  his  wife.     He  did  not  contemplate  any  sever- 
ance or  separation  either  of  his  family  or  of  the  pro- 
perty employed  in  the  trade,  but  probably  considered 
that  they  would,  as  it  may  be  hoped  they  will,  continue 
united,  enjoying  together  the  benefit  of  the  business* 
If  the  case  should  be  otherwise,  it  may  become  necessary 

N  S  to 
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t886*  to  determine  their  separate  interesti»  and  I  think  that 
the  wife  and  son  John  carrying  on  the  business  are  first 
entitled  to  a  proper  remuneration  for  thdr  trouble  in 
carrying  it  on,  and  that  the  clear  profits  ouf^t  to  be 
applied  for  the  common  benefit  of  the  wife  and  children. 
If  a  separation  of  the  family  should  take  place»  I  think 
that  each  member  will  be  entitled  to  an  equal  share 
of  the  profits ;  and,  as  to  the  property  not  engaged  in 
die  trade,  though  the  case  as  regards  the  real  estate  is 
not  without  difficulty,  yet  on  the  whole  will,  and  what 
appears  to  me  the  evident  intention,  I  think  the  widow 
is  entitled  to  a  life  interest  in  both  the  real  and  personal 
estate. 


Declare  that  the  wife  and  son,  consenting  to  carry  on 
the  trade  for  the  benefit  of  the  family,  are  entitled  to 
be  remunerated  for  their  trouble,  and  refer  it  to  the 
Master  to  settle  the  amount  of  such  remuneration. 
Declare  that  the  clear  profits  are  to  be  applied  to  the 
common  benefit  of  the  wife  and  children  whilst  they 
reside  together ;  and  that  any  savings  thereof  which  may 
be  made  will  belong  to  them  in  equal  shares ;  and  refer 
it  to  the  Master  to  approve  of  a  scheme  for  carrying  on 
the  trade  and  applying  the  profits  thereof  as  aforesaid. 
Declare  that,  according  to  the  true  construction  and 
effect  of  the  will,  the  wife  is  entitled  to  an  estate  for 
life  in  the  freehold  and  leasehold  estate  and  other  per- 
sonal estate  not  engaged  in  trade. 
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PEASNALL  V.  COULTART.  Feb.2s. 

March  15.  S8. 

A  PETITION  was  presented  by  tbe  PlaiDtiiT,  who  it  is  not  re- 
^^  had  employed  the  respondents  as  his  solicitors,  ^Jj^J'^f 
praying  that  certain  bills  of  costs  Qiight  be  delivered  motion  for 
and  taxed.     The  petition  was  heaird  chi  the  22d  of  De-  orde'/to^Lk 
em&fr  1835»  when»  the  respondents  not  appearing^  an  O^"!?^'^^ 
Older  fiur  the  delivery  and  tascation  oF  the  bills  was  for,  it  is  in 
made  upon  affidavit  of  service.     The  petition  was,  in  *®h(l*Owrt° 
consequence  of  erroneous  information,  given  by  the  Six  to  eive  or 
Clerk  to  the  town  agent  who  received  instructions  for  ^'em.^ 
preswti^g  it»  entitled  in  a  cause  between  Stephen  Peas^ 
naU  and  fVaUer  Bitsan  CouUart^  the  real  name  of  the 
Defendant  being  William  Bitson  Coultart, 

^  On  the  2dd  of  December  the  respondents  gave  notice 
to  the  Plaintiff  that  the  order  for  the  taxation  of  the 
costs  was  stayed,  with  liberty  to  the  Plaintiff  to  apply  at 
once;  and  the  Plaintiff,  therefore,  gave  notice  to  the 
respondents,  in  which  notice  the  Defendant  was  erro- 
neously called  Walter  Ritson  Coultartj  that  he  would 
apply  to  tlie  Master  of  the  Rolls  that  the  Registrar 
might  be  at  liberty  to  draw  up  the  order  made  on  the 
22d  oi  December.  A  motion  to  that  effect  was  made  on 
the  part  of  the  Plaintiff  on  the  24tb  of  December^  when  the 
Master  of  the  Rolls,  after  hearing  counsel  on  both  sides, 
granted  the  application,  and  ordered  that  the  respondents 
should  pay  the  costs  of  the  motion.  No  notice  was  then 
taken  of  the  mistake  made  in  the  name  of  the  Defendant. 

After  some  nq;otiation  between  the  agent  for  the 
Plaintiff  and  the  soKcitors,  whose  bills  were  sought  to 

N  ^  be 
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1836.       be  taxed,  the  bills  not  having  been  ddivered,  notioe  of 
motion  for  a  four-day  order  was  on  the  19th  of  Febrmry 
"or*""     served  by  the  PlaindflPon  the  solioiton. 

CotTLTAlT. 

At  the  hearing  of  that  motion  the  otgection  was 
taken,  on  the  part  of  the  solicitors,  that  the  notice  of 
moti<m  was  entitled  in  a  caase  which  had  no  existence- 
It  was  further  objected,  that  the  notioe  of  motion  was 
irregular,  inasmuch  as  it  sought  for  the  delivery  of  the 
papers  within  four  days  after  service  of  a  writ  of  execu- 
tion, whereas  it  ought  to  have  been  within  four  days 
after  service  of  the  order,  it  being  contrary  to  the  practice 
to  issue  a  writ  of  execution  against  persons  not  parties 
to  the  suit;  and  as  it  also  sought  for  the  costs  of  the 
motion,  which  were  never  given  in  the  case  of  a  four- 
day  order.  The  following  cases  were  dted :  Vefiander 
V.  Codd{a)t  Young  v.  Goodson  (6),  Drewfyy.  7%iifiibr(c), 
Wkithed  v.  Thidldkwait  {d)^  Cottim  v.  Crwnpe  (e)j 
Jlnon.{g) 

Mr.  Pembertan  and  Mr.  Sharpe^  for  the  motion. 

Mr.  Spence  and  Mr.  Girdlestonej  jun.,  contrft. 

7%^  Master  of  ike  Rolls  observed,  that  in  sub- 
stance^ and  upon  the  merits,  the  Plaintiff  was  entitled 
to  the  order;  for  the  solicitors,  who  had  all  the  papers 
in  the  cause,  and  the  means  of  correcting  the  mistake  in 
the  title  of  the  cause,  had  kept  the  Plaintiff  in  ignorance 
of  it,  and  could  not  be  allowed  to  take  advantage  of  an 
irregularity  occasioned  by  their  own  conduct,  and  which, 
by  the  subsequent  negociation,  they  had  in  effect  waived. 

But 

(a}lAfii.4-5/«.94.,andr«ra,         (d)  5Atk.6l9. 
i  Ruii.  04.  (e)  5  Mod.  390. 

(A)  S  JJilif.  S55.  fe)l4r«.S07* 

(c)  3  SwtKMi.  529. 
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But  ss  an  Older  wbicb  was  tbe  foundadon  of  a  pro- 
ceeding in  contempt  eould  not  be  made  while  the 
irregularity  subsisted*  his  Lordship  directed  the  motion 
to  stand  over  until  the  Plaintiff  should  have  an  oppor- 
tuoaty  of  moving  for  leave  to  amend  the  title  of  the 
petition  presented  on  the  17th  of  December j  and  of  the 
orders  made  on  the  22d  and  24th  days  of  December 
respectively. 

On  the  15th  oi  March  a  motion  was  made  accord* 
in^y  for  leave  to  amend,  which  was  not  opposed  by  the; 
respondents.  Upon  the  motion  for  the  four*day  order 
directed  to  standover,  the  question  as  to  the  costs  was 
again  Ascussedi  and  the  same  authorities  were  di^. 

The  Masteh  rf  the  Roi^ls  made  the  order  for  leave 
to  amend,  reserving  the  consideration  of  the  question, 
whether  it  was  regular  in  a  nodce  of  motion  for  a  four- 
day  order  to  ask  for  the  costs  of  the  application. 
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On  a  subsequent  day  his  Lordship  said,  that  upon  Mar^  S8. 
inquiry  into  the  practice  as  to  this  point,  it  appeared 
to  be  the  opinion  of  the  most  experienced  officers  of  the 
court,  that  it  was  not  regular  in  a  notice  of  motion  for 
a  four-day  order  to  ask  for  the  costs,  but,  if  asked  for, 
it  was  in  the  discretion  of  the  Court  to  give  or  with* 
hold  them.  Under  those  circumstances,  considering,  on 
the  one  hand,  the  vexatious  proceedings  of  the  solici- 
tors, and,  on  the  other  hand,  the  irregularity  of  the 
notice  of  motion  in  asking  for  tbe  delivery  of  the  papers 
within  four  days  after  service  of  a  writ  of  execation, 
instead  of  within  four  days  after  service  of  the  order,  he 
thought,  upon  the  whole,  that  he  ought  not  to  give 
costs  on  either  side* 
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March  24.  SNOW  V-  POULDEN. 

The  testator     HpHE  residuary  clause  of  the  will  of  7%omas  Fiizher-^ 

S?of  his  i^  was  in  the  following  words :  — «« The  rest  of 

property  to  be  j^j  property  to  be  invested  in  land,  and  given  to  my 

land,and  given  grandson,   Thomas  Fitzherbert  Snaas;  when  of  age  to 

to  5.,  who  WM  jjgyg  1^  commission  in  the  army  re£:ulars  at  twenty-one ; 
«*nottobcof  ...  1  .       !• 

age  to  receive  to  remam  m  the  army  seven  years,  and  not  to  be  of 

ittinedhU^      age  to  receive  this  until  he  attains  his  twenty-fifth  year, 

twenty-fifth      und  to  be  entitled  to  him  and  his  mate  heirs  bearing  the 

i^e'entitled  to  name  of  Thomas  Fitzherbert  for  ever.*' 

him  and  his 

heirs  male  2  **  — «  ,  i     t  i        t     «  »»» 

Held, that  S.         ine  question  was,  whether  the  devise   to  Thomas 

wtote^t^l^hT*    JFV'feAtfr&r^  Snow  was  vested  or  contingent. 

Uie  land,sub- 

fc'J^if  he       Mr.  Pemberton,  for  the  devisee. 

attain  twenty-       BorastoiCs  case  {a)  determined   the  point  raised  by 

five;  and  that  ^^^  devise.  That  case  established  the  rule,  that  a  gift 
the  rents  and  .  ? 

profits  were      by  devise  in  words,  which  import  contingency,  but  which 

huTbra^*^  do  not  raise  a  condition  precedent,  will  give  a  vested 
during  his  interest  to  the  devisee,  subject  to  be  devested  if  the  con- 
minority.  tingency  should  not  happen.  In  BorastorCscaseXheesX9X& 

was  given  by  way  of  remainder  after  a  term  of  eight  years 
unto  the  executors,  until  Hugh  Boraston  should  attain 
his  full  age,  the  rents  and  profits  in  the  meantime  to  be 
applied  to  the  purposes  of  the  will,  and  when  he  should 
com6  to  his  age  of  twenty-one  years,  then  he  was  to 
ienjoy  the  estate.  In  Bromfield  v.  Crcnoder  (i),  where 
this  subject  was  much  discussed,  the  Court  followed 
the  rule  laid  down  in  Boraston's  case^  though  the  words 

of 
la)  5 Co.  19.  {b)  I  ITew Rep.ZVS. 
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of  die  will  seemed  stroi^Iy  to  indicate  an  intention  on  ISM* 
the  part  of  the  testator  that  the  gift  should  not  YesI 
unless  the  devisee  attained  the  age  of  twenty-one  years. 
In  Dtsffidd  v.  Ekan  {a\  where  the  testator,  by  a  codicil 
which  was  held  to  revoke  his  will,  devised  hb  freehold 
estates  to  the  son  of  bis  daughter,  Mrs.  Diffidd^  who 
should  first  attain  twenty-one,  and  take  the  name '.of 
Elwes^  Sir  John  Leach  held  that  Mrs.  Digffield's  eldest 
son,  who  was  not  in  esse  at  the  time  of  the  gift,  took 
under  it  an  immediate  vested  interest  both  in  the  estates 
of  which  the  testator  was  seised  at  the  date  of  hb 
will,  and  those  he  purchased  afterwards.  That  was» 
certainly,  a  strong  decision,  and  it  was  afterwards  re- 
versed in  the  House  of  Lords;  I^^^pM  v.  D^ 
JUM  (6) ;  but  it  was  reversed  upon  the  ground  that,  at 
the  time  of  the  gift,  there  was  no  person  in  esM  who 
answered  the  description  of  a  person  who  could  take 
under  the  devise.  In  the  present  case  there  was  a 
person  in  «ssr,  who  could  take  when  he  should  attain 
the  age  of  twenty-five  years;  and  the  devisee  is  entitled, 
according  to  all  the  authorities,  to  a  vested  estate  tail^ 
subject  to  be  devested  if  the  contingency  should  not 
take  effect 

Mr.  Spence^  for  the  heir-at-law  and  next  of  kin. 

In  Duffield  v.  Elvoes  there  was  a  residuary  devise,  and 
in  Bramfidd  v.  Crawder  there  was  a  devise  over.  So 
in  Phipps  V.  WiUiams  (c),  a  cfise  recently  before  the 
Vicc^-Cbancellor,  and  &lUng  within  the  same  class  of 
cases^  there  was  a  devise  over.  In  Phipps  v.  WiUiams 
t\s/Of  as  in  Di^ld  v.  Elwes^  there  was  a  tesiduary 
daus^«  In  the  present  case  there  is  no  Umitatioii  over, 
and  that  circumstance  is  of  importance  in  determining 

the 

(a)  2Sm.iSm.  544.       [f)  5  BUgh.  N.  S.  80a       (c)  5  Sim.  44. 
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the  question,  whether  a  devise  shall  be  heU  to  be 
rested  or  contingent,  a  question  which  must  always 
depend  upon  the  intention  of  the  testator.     Here,  if 
the  devise  is  held  to  be  coatiogenl^  there  are  no  limita- 
tions over  to  be  put  in  jeopardy,  and  no  intention  of 
the  testator  in  that  respect  will  be  defeated.     There 
being  no  antecedent  gift  from  which  it  caa  be  inferred 
that  it  was  the  testator's  intention  merely  to  postpone 
the  period  of  enjoyment,  the  gift  must,  in  conformity 
with  the  principles  laid  down  in  Leake  v.  Bobinson  (a), 
and  followed  in  the  late  case  of  Judd  v.  Judd{b)i  be 
beld  to  take  effect  only  at  the  devisee's  age  of  twenty- 
five.    In  Russel  v.  Buchanan  (c),  a  case  recently  sent  to 
the  Court  of  Exdieqaer,  where  the  testator  by  a  codicil 
declared  that  neither  the  devisee  for  life  mider  his  will, 
nor  any  of  his  issue,  should,  by  virtue  of  his  will,  be 
considered  as  entided  to  a  vested  interest,  unless  and 
until  they  should  respectively  attain  the  age  of  twenty- 
one  years,  this  subject  underwent  much  discussion,  and 
the  Court  held,  that  in  the  event  which  happened,  the 
devisee  for  life  having  died  leaving  several  children,  all 
of  them  under  twenty*one,  the  devise  by  the  will,  being 
rendered  contingent  by  the  codicil,  failed  of  effect.  . 


Mr.  Pemberton^  in  reply. 

Leake  v.  Robinson^  and  the  cases  in  which  that  au- 
thority has  been  followed  have  been  determined  upon 
principles  applicable  only  to  personal  property,  and  bor« 
rowed,  as  most  of  the  rules  adopted  in  this  court  upon 
legacies  have  been  borrowed,  from  the  Roman  law.  In 
Hanson  v.  Graham  {d\  Sir  W^  GratU  observes,  that  it  is 
from  the  civil  law  that  we  borrow  all,  or  at  least  the 

greatest 


{a)  2Mer.365, 
lb)  5  Sim.  625. 


(c)  S  Cromp.    4*  ^^^*»  561.^ 
and  4  Tyrw.  384. 

(d)  6  Vet.  259. 
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greatest  part  of  our  rules  upon  legacies^  and  particularly 
die  rule  upon  the  subject  immediately  under  consideration 
in  that  case,  with  reference  to  the  words  by  which  a 
testator  denotes  his  intention  as  to  the  gift  taking  effect 
under  a  condition  precedent,  or  taking  effect  in  posses* 
sron.  But  the  rules  which  govern  bequests  of  personal 
estate,  and  devbes  of  real  estate,  with  reference  to  that 
consideration,  are  totally  different  Mans/ldd  v.  Du-* 
gard  (a),  Edwards  v.  Hammond  {b\  Goodiitle  dem,  Hatf^ 
ward  y.  fVhilbt/  {c\  Bromfield  v.  Crawder  (d).  Doe  denu 
Huni  V.  Moore,  (e)  It  is  said  that  this  devise  must  be 
held  to  be  contingent,  because  there  is  a  devise  over, 
but  whether  there  is  a  devise  over  or  not  is  wholly  im- 
material. In  all  the  discussions  which  the  case  of 
Ihiffield  V.  Elvoes  underwent,  that  circumstance  was 
never  adverted  to,  nor  was  it  likely  that  it  should  have 
been  adverted  to,  since  in  Borastorfs  case,  the  very  case 
which  constitutes  the  foundation  of  the  rule  upon  which 
eases  of  this  description  have  been  decided,  there  was 
no  devise  over. 


189a 


The  Master  of  the  Rolls  held,  that  the  devisee  took 
an  immediate  vested  interest,  as  tenant  in  tail,  in  the 
land  in  which  the  residue  of  the  testator's  personal  pro- 
perty was  directed  to  be  invested,  subject  to  be  devested 
if  he  should  not  attain  the  age  of  twenty-five  years,  and 
that  the  rents  and  profits  were  consequently  applicable 
to  bis  benefit  during  his  minority. 


{a)  lEq.Ca.A6r.  195. 
lb)  5L€V.IS2. 
(if)  1  J7tirr.S228. 


(e)  )4ifas/»60]. 
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JUMtA  6f  6a 


XAY  u  MARSHALL. 


Leave  to 
plead  double 
gnmted. 

Principles 
upon  which 
toe  Court 
proceeds  in 
allowing 
double  pleas. 


rpHE  bill  was  filed  in  February  1835  by  James  Ejgi 
-^  against  the  Defendants^  Mm  Marshall  the  eldert 
John  Marshall  the  younger,  and  othen»  and  it  prayed 
that  the  Defendants  might  be  restrained  by  injonctioa 
from  infriDging  the  e^luslve  right  of  the  Plaintiff  to 
an  invention  of  new  machinery  for  preparing  and  ^in* 
ning  flaxj  hemp,  and  other  fibrous  aabstances  by  powei^ 
for  which  invention  the  Plaintiff  had  obtained  letters 
patent^  and  that  the  Defendants  might  be  pompelled 
to  account  with  the  Plaintiff  for  the  profits  made  by 
them  from  the  use  of  the  Plaintiff's  invention. 


The  bill  stated  that  in  the  process  of  spinning  flax  by 
power  the  skein  of  flax  is  drawn  out  or  elongated,  imme- 
diately before  its  being  spun,  by  means  of  drawmg  and 
retaining  rollers,  the  drawing  rollers  moving  at  a  greater 
velocity  than  the  retaining  rollers ;  that  in  the  xofi/* 
cbinery  for  spinning  flax  by  power  commonly  in  us^ 
prior  to  the  Plaintiff's  invention,  the  drawing  and  re- 
taining rollers  were  placed  at  a  distance  of  from  twelve 
to  twenty  inches  from  each  other,  and  that  the  Plaintiff 
discovered,  after  many  experiments,  that  by  placing  the 
drawing  rollers  at  a  distance  of  two  and  a  half  inches 
only  from  the  retaining  rollers,  the  skein  of  flax  in\ghtt 
when  in  a  wet  or  macerated  state,  be  drawn  out  and 
spun  in  such  a  manner  as  to  produce  a  thread  of  a 
much  finer  and  stronger  texture  than  could  be  pro** 
duoed  by  the  method  in  use  prior  to  the  Plaintiff's 
discovery^  The  bill  further  stated,  that  since  the 
Plaintiff  had  obtained  his  letters  patent  the  process  of 

macerating 
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macerRting  flax  in  the  mode  described  in  the  Plaintiff's  1M6* 
spedfication  had  become  in  a  great  degree  onnecesaaty, 
the  skein  or  thread  of  flax  being  by  reason  of  the  im- 
proved preparation  thereof  rendered  capable  of  bemg 
suffidently  wetted  for  drawing  by  being  made  merely 
to  pass  through  a  trough  of  water  preyiomly  to  being 
drawn  and  spnn,  which^  prior  to  snch  improved  mode  df 
preparation,  was  not  the  case.  The  VUl  alleged  that 
the  said  invention  for  drawing  and  spinning  flax  in  a 
wet  or  macerated  state  by  means  of  placing  the  rollers 
at  the  ndd  sliort  distance  was  a  new  inventioD,  and  one 
of  great  pttUic  ntflity ;  and  it  charged  that  the  De^ 
fendants  had,  in  violation  of  the  Plaintiff*^  exclusive 
right,  caused  great  qutmtities  of  machinery  to  be  con- 
stmcted  upon  tlie  principle  of  the  Plaintiff's  invention, 
and  had  used  and  contrived  to  use  the  same  in  their 
spinning  mills  at  Leeds  and  elsewhere  in  the  county 
of   Yoriy  and  also  at  Shrertsbmy  and  elsewhere   in 

The  Defendants  disputed  the  validity  of  the  patent 
on  die  grcrands  that  so  far  as  the  invention  was  new 
it  was  useless,  and  that  so  far  as  it  was  useful  it  was  not 
new;  and  having' permitted  the  time  for  demurring  to 
cfcpse^  'diey  -made  a  special  application  to  the  Vice^ 
Cliattoellor  ibr  leave  to  demur  upon  those  grounds. 
That  application  was  refused  by  the  Vice-Chancellor; 
l^t,  npon  an  appeal  from  his  Honor's  decision,  Lord 
LgndkurUt  gsfve  the  Defendants  liberty  to  demur.  A 
dergurtet  'wds  accordingly  filed,  and  came  on  to  be 
heard  before  the  Vice-Chancellor  on  the  9th  of  Jme 
18^5,  whM  the  Vice«Chattcellor  made  an  Order,  by 
which  the  demurrer  was  ordered  to  stand  over,  wirfi 
Kberty  to  the  Defendants  to  bring  siich  action  as  they 
fliiould  be  adtised.    That  order  was  afterwards,  upon 

appeal^ 
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appeal,  discharged  by  the  Lord  Chancellor;  the  de» 
murrer  to  the  Plaintiff's  bill  was  overruled,  and  the 
Defendant  obtained  six  weeks'  time  to  answer. 

The  time  for  answering  not  having  expired,  a  motion 
was  now  rnade^  on  the  part  of  the  Defendants,  that  they 
might  be  at  liberty  to  file  within  the  six  weeks'  time 
a  double  plea ;  namely,  first,  that  the  invention  was  not 
useful,  and  secondly  that  it  was  not  new. 

Mr.  Pemberton^  in  support  of  the  motion,  said  that 
the  Plaintiff  by  his  bill  required  accounts  of  great  loigth 
to  be  set  forth,  by  which  the  Defendants  would  be  ex- 
posed to  much  inconvenience  and  possible  injury  from  a 
needless  exposure  of  the  commercial  transactions  in 
which  they  were  engaged,  and  that  the  case,  therefore^ 
fell  within  the  principle  laid  down  in  Gib$on  v.  White- 
head  (0)9  where  the  Court  intimated  that  under  such 
circumstances  leave  to  plead  a  double  plea  would  be 
granted  upon  a  special  application.  The  Defiendants  were 
precluded  from  putting  in  a  single  plea  which  would 
meet  the  whole  issue,  because  the  Plaintiff  had  taken 
out  a  single  patent  for  two  distinct  objects  purporting  to 
be  inventions*  One  of  those  objects,  the  mode  of  ma- 
ceration, was  new,  but  useless ;  the  other,  namely,  the 
placing  of  the  rollers  at  a  shorter  distance,  was  useful, 
but  not  new,  and  indeed  had  no  claim  whatever  to  the 
title  of  an  invention.  The  issue  to  be  determined  was, 
whether  the  patent  was  valid  or  invalid,  and  the  validity 
of  the  patent  could  not  possibly  be  put  in  issue  except 
by  pleading  the  two  pleas,  first,  that  where  the  alleged 
invention  was  new  it  was  not  useful;  and  secondly, 
that  where  it  was  useful  it  was  not  new. 

Mr. 

(a)4Mad.24U 
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Th«  is  a  second  dilatory,  the  demurrer  to  the  Plain- 
tiff's bill  harmg  been  over^ruled,  and  the  Court  will  not 
allow  the  Plaintiff's  right  to  a  discovery  to  be  eluded 
by  a  second  dilatcny.  It  is  doubtful  whether,  under  an 
order  for  time  to  answer,  even  a  single  plea  can  be  put 
in ;  Barber  v.  Crawskaw.  (a)  With  respect  to  the  pre- 
sent motion  for  leave  to  put  in  a  double  plea,  such  an 
application,  where  the  Defendants  are  under  an  order 
for  time  to  answer,  and  five  weeks  out  of  the  six  have 
been  suffered  to  elapse,  is  without  precedent.  Double 
pleading  was  never  permitted  in  courts  of  equity  until 
the  recent  case  of  Gibson  v.  Whitehead  {b\  and  then 
under  circumstances  wholly  inapplicable  to  the  present 
case-  In  Whiibread  v.  Brockhurst  {c)  Lord  Thurlow^  in 
giving  the  reason  why  the  defendant  should  not  be 
permitted  to  bring  two  points,  upon  which  the  cause 
depends,  to  issue  by  his  plea,  says  '^  the  answer  is  be- 
cause, if  two,  he  may  as  well  bring  three  points  to  issue ; 
and  so  on,  till  all  the  matters  in  the  bill  are  brought 
into  issue  upon  the  plea ;  which  would  be  productive  of 
ail  the  delay  and^  inconvenience  which  pleading  was  in- 
tended to  remedy."  It  is,  no  doubt,  too  late  to  con- 
tend that  a  double  plea  may  not,  in  certain  cases,  be 
put  ia;  but  the  principle  upon  which  the  Court  has 
acted  in  allowing  a  double  plea  may  be  collected  from 
die  very  few  instances  in  which  the  indulgence  has  been 
gnuitdd*  Where  the  Plaintiff  has  so  simped  his  case 
tbat  kcaimoC  be  met  by  a  direct  and  single  issue  — 
#bet^  ha  puts  bis  title  to  relief  upon  two  substantive 
f^rmuids,^  either  of  whfch  would  be  sufficient — the  Court 
wUl'flltolr  a  double  plea,  because  a  single  plea,  in  such 

a  case^ 

{«}  6  Mad.  384.  (c)  1  Bro.  C.  C,  404.,  and  S  F. 

(h)  5  Mad,  841.  4*  B.  153.  n. 

Vol.  I.  O 
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1896.  a  cBBCf  could  not  possibly  meet  the  alternatife  cbnni  of 
the  Plaintiff.  Thus  in  Gibson  y.  Whitehead  (a)  the  plain- 
tiff sought  to  charge  the  real  estates  of  the  testator  by 
an  alternative  allegation  that  the  testator  had  by  his 
will  subjected  his  real  estates  to  the  payment  of  his 
debts,  or,  if  that  were  not  the  true  construction  of  the 
will,  that  he  was  a  trader  at  the  time  of  his  death,  and 
that  consequently  his  real  estates  were  liable  under  the 
act  of  parliament.  Here  it  was  impossible  to  meet  the 
alternative  charge  of  the  Plaintiff  by  a  single  plea,  and 
the  Court  allowed  the  Defendant  to  meet  both  allega- 
tions by  a  double  plea.  In  Hardman  v.  Blames  {b) 
leave  to  plead  double  was  given  under  similar  circum- 
stances. In  that  case  the  plaintiff  claimed  as  heir-at- 
law,  and  stated  in  his  bill  that  the  ancestor  from 
whom  he  derived  his  title  died  in  1759,  but  he  did 
not  state  the  time  at  which  his  tide  accrued.  He 
further  stated  that  there  was  an  outstanding  term  of 
ninety-nine  years,  of  which  the  termor  and  his  repre- 
sentatives had  continued  in  possession  down  to  the 
period  at  which  he  filed  his  bill.  The  defendant  could 
only  meet  the  claim  of  the  plaintiff  by  shewing  that  the 
title  of  the  plaintiff,  if  any,  accrued  in  the  year  1759, 
and  that  there  had  been  adverse  possession  ever  since, 
and  also  by  shewing  that  the  termor  and  his  representa- 
tives had  never  entered  into  possession,  or  received  the 
rents  and  profits.  This  could  not  be  effected  by  a  single 
plea,  and  the  Court  accordingly  gave  leave  to  plead 
double.  In  the  present  case  the  title  of  the  Plaintiff  is 
single;  he  claims  only  as  patentee;  there  is  no  alter- 
native claim,  and  the  single  point  at  issue  is  the  validity 
or  invalidity  of  the  patent.  There  is  no  pretence,  there- 
fore, in  this  case  for  putting  in  a  double  plea.  A  plea 
that  the  alleged  invention  was  not  new,  or  a  plea  that 

the 
(a)  9  Mad.  241.  (6)  S  Sim.  640.,  and  9  Mj^lne  4>  Keen,  159, 
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Che  inventkm  was  of  no  public  utility,  would  meet  the       18S6. 
whole  case  of  the  Plaintiff,  and,  if  sustained,  would  be  a 
bar  to  the  discovery  which  he  claims. 

Mr.  PenUfertofij  in  reply. 

The  double  plea,  which  is  now  sought,  is  not  a 
dilatory,  but  goes  to  the  whole  substance  and  merits  of 
the  Plaintiff's  bill ;  and  nothing  but  a  double  plea  could 
accomplish  that  object.  It  is  admitted  by  the  Defend- 
ants, that  the  Plaintiff's  alleged  discovery  is  partly  new 
and  partly  useful ;  but  that  part  which  is  new  is  useless, 
and  that  part  which  is  useful  is  not  new.  A  plea,  there- 
fore, which  should  go  to  only  one  part  of  the  alleged 
invention,  or  which  should  aver  generally  the  invalidity 
of  the  patent,  could  not  possibly  meet  the  case  of  the 
Plaintiff.  There  is  no  authority  for  the  proposition 
that  a  double  plea  will  only  be  allowed  where  the  Plain- 
tiff has  put  his  case  upon  an  alternative  claim;  but  if 
there  were,  the  present  is  exactly  such  a  case  as  would 
fall  within  the  supposed  principle,  for  the  title  of  the 
Plaintiff  depends  upon  two  distinct  claims,  each  of 
which  must  be  separately  dealt  with,  in-order  to  de- 
termine the  single  question  at  issue,  namely,  the  va- 
lidity of  the  patent.  As  to  the  alleged  delay  of  five 
weeks,  no  delay  could  be  imputed  to  the  Defendants, 
while  the  time  for  answering  was  unexpired,  and  no 
indulgence  is  sought  from  the  Court,  as  the  Defendants 
are  ready  to  put  in  their  pleas  within  the  time  limited 
for  answering. 


The  Master  of  the  Rolls.  HorcA  6. 

This  was  a  motion  for  leave  to  file  a  double  plea. 
The  bill  was  filed  on  the  9th  of  February  18S5,  and  the 
usual  time  for  demurring  having  expired,  special  leave 

0  2  to 
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1836.  to  demur  was  given  on  the  l5th  of  April  following,  and 
in  pursuance  of  such  leave  a  demurrer  was  put  in,  which 
was  argued  on  the  2d  of  Jtme  before  the  Vice-Chancellor, 
who  made  an  order,  which  was  appealed  from.  The 
appeal  did  not  come  on  to  be  heard  till  the  1st  of  Fd)- 
ruary  1886,  when  the  demurrer  was  over-ruled,  and  the 
Defendant  obtained  six  weeks'  time  to  answer. 

The  first  question  that  arises  is,  whether  the  Defend- 
ants, after  obtaining  six  weeks'  time  to  answer,  bad  a 
right  to  put  in  a  plea  without  making  any  application  to 
the  Court.  It  has  been  decided  in  several  cases,  that 
where  leave  is  given  to  answer,  the  defendant  may, 
under  such  leave,  put  in  a  plea ;  Anon,  (a),  Jonez  v.  The 
Earl  of  Strafford  {J)\  Roberts  v.  Hartley,  (c)  In  Be 
Minckuitz  v.  Udney  {d\  Lord  Eldon,  after  having  looked 
into  all  the  cases  upon  this  point,  says,  that  though,  if 
he  had  had  to  settle  the  practice  originally,  he  should 
not  have  held  a  plea  to  be  an  answer  within  the  meaning 
of  an  order  for  time  to  answer,  he  could  not  contradict 
the  various  authorities  that  it  was  to  be  so  considered. 
The  rule  may,  therefore,  be  considered  as  sufficiently 
settled,  that  a  single  plea  may  be  put  in  under  the  order 
for  time  to  answer. 

The  next  question  is,  whether  the  Defendants  can 
have  that  leave,  which  is  the  object  of  the  present  ap- 
plication, namely,  leave  to  put  in  a  double  plea  within 
the  time  allowed  for  answering.  I  consider  the  time 
within  which  it  is  asked  that  the  double  plea  may 
be  put  in  material :  in  some  of  the  cases,  consider- 
able stress  is  laid  upon  the  circumstance  whether  the 

defendant 

(a)  51  P.  Wnu.  464.  (c)  1  Bro.  C.  C,  56. 

{b)  3  P.  Wm.  79.  (rf)  16  Ves.  5SS. 
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defendant  did  or  did  not  desire  to  extend  the  time;        tS99. 
and  here  there  is  no  application  to  extend  the  time. 

Upon  the  subject  of  double  pleas  there  has  been  con« 
siderable  argument  at  the  bar.  It  has  been  said  that  a 
double  plea  is  only  allowed  in  cases  where  there  is  a 
sort  of  double  or  alternative  claim  in  the  bill.  In  the 
case  cited  for  the  purpose  of  supporting  that  proposi* 
tiou  there  is  such  an  alternative  claim,  but  there  is 
nothing  to  shew  that  this  is  the  principle,  still  less  the 
only  principle,  upon  which  the  Court  proceeds  in  allow- 
ing double  pleas.  It  appears  to  me,  that  the  principle 
upon  which  the  Court  proceeds  depends  very  much 
upon  the  extraordinary  inconvenience  that  might  arise 
if  the  defendant  were  not  allowed,  in  many  cases,  to 
plead  double. 

How  far,  and  in  what  cases,  a  defendant  may,  if  he 
answer,  protect  himself  against  answering  fully,  has 
been  a  subject  much  controverted,  and  upon  which 
judges  have  differed.  A  defendant  denying  the  prin* 
cipal  fact  upon  which  the  plaintiff  rests  his  claim  to 
discovery,  is  entitled  to  protect  himself  by  plea  against 
answering;  and  if  his  plea  be  accompanied  by  an  answer, 
the  answer  must  be  so  framed  as  to  support,  but  not  to 
over-rule  the  plea.  Lord  Thurlaafs  objection  to  bring- 
ing two  points  in  issue  by  plea  has  been  adverted  to  in 
the  argument.  **  Why,"  says  Lord  TAurlow^  "  it  may  be 
asked,  should  not  the  defendant  be  permitted  to  bring 
two  points,  on  which  the  cause  depends,  to  issue  by  his 
plea  ?  The  answer  is,  because,  if  two,  he  may  as  well 
bring  three  points  to  issue;  and  so  on,  till  all  the  matters 
in  the  bill  are  brought  into  issue  upon  the  plea.''  This 
objection  is  not  applicable  to  the  modem  practice  of 
allowing  double  pleas,  because,  though  a  defendant 
may  file  a  single  plea  without  an  application  to  the 
O  S  Court, 
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18S6.  Court,  be  cannot  put  in  a  double  plea  witbout  sncb  an 
application,  and  the  liberty,  if  sought  to  be  abused,  is 
easily  restrained.  The  general  rule  that,  if  the  defendant 
answers,  he  must  answer  fully,  however  established,  is, 
no  doubt,  a  rule  that,  in  many  cases,  occasions  great 
hardship  to  the  defendant.  The  only  other  defence  is 
a  demurrer  or  plea.  A  demurrer  is  not  a  convenient 
mode  of  defence  by  reason  of  the  admission,  which  it 
involves,  of  the  case  made  by  the  bill ;  and  the  rules  as 
to  pleas  in  this  Court  are  of  such  exceeding  nicety  and 
difficulty,  that  it  is  almost  impossible  for  parties  who 
have  a  right  to  plead  to  take  full  advantage  of  their 
right.  The  only  way  of  saving  Defendants  from  the 
hardship  to  which  in  many  cases  they  would  be  sub- 
jected by  making  a  full  discovery  is,  by  affording  to 
them  such  facilities  as  can,  by  the  rules  of  the  Court,  be 
afforded  with  respect  to  pleas.  I  do  not  think  a  great 
indulgence  is  sought  from  the  Court,  where,  by  obtaining 
it,  the  Defendants  will  obtain  only  that  which  the  Court 
thinks  right.  With  respect  to  this  particular  case,  if 
it  be  a  matter  of  indulgence,  I  think  the  Defendants, 
under  all  the  circumstances,'  are  entitled  to  it  The 
Defendants  are  required  by  the  bill  to  set  forth  accounts 
of  extraordinary  length  at  a  great  expense,  and  at  the 
risk,  though  this  does  not  appear,  of  making  an  incon- 
venient exposure  of  their  affiiirs.  This  application, 
therefore,  must  be  granted ;  but,  according  to  the  course 
of  the  Court,  upon  the  condition  of  the  Defendants  pay- 
ing the  costs. 
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COSTER  V.  COSTER.  M»ek  i. 

^HIS  was  the  petition  of  Maty  Am  Cotter  BarlleU,  ^«k  in  a 

by  ber  motber  and  next  friend.    The  petitioner  Kimi^stration 

was  one  of  tbree  residuary  legatees  under  tbe  will  of  of«te»utrix*f 

Susarmai  Brown.     The  bill  was  filed  on  the  12th  of  Master's  re- 

jt^ust  1830,  by  the  residuary  l^;atees,  for  tbe  pur-  ^I^^^^^ 

pose  of  hi^viiig  the  personal  estate  of  the  testatrix  ad-  sequence  of 

ministered,  and  the  residue  ascertained  and  secured  for  fi^gui^  and 

the  benefit  of  the  Plaintiffs.     The  executors,  by  their  it  app^red 

answer,  stated   that  they  bad  possessed  themselves  of  titionofone 

tbe  personal  estate  of  the  testatrix,  and  that  they  had  of  the  resi- 

•      -      -  ^  duary  legatees, 

pud  a  few  legacies,  but  that,  by  reason  of  a  suit  having  an  infant^and 

been  instituted  against  them  by  Samuel  Brawn  and  his  J^^"  that 

wife^  in  which  a  claim  was  made  against  the  estate  of  she  had  been 

the  testatrix,  they  had  been  advised  not  to  proceed  in  h^^husb&nd, 

the  further  administration  of  the  estate  of  the  testatrix  ^^^  that  there 

until  that  claim  was  adjusted;  but  they  believed  that,  be  a  large  le- 

after  payment  of  the  debts  and  legacies  of  the  testatrix,  ''^."?>  ^^' 
^^^  ^  '  quineswere 

ft  considerable  surpli^s   of  the  personal  estate  of  the  directed  to 

testatrix  would  remain.     The  decree,  made  in  the  ad-  fecurta"ed in 

ministration  suit  on  the  11th  of  June  1830,  directed  the  petition, 

the  nsual  accounts ;  but  the  Master,  by  reason  of  the  ^^Iq  amo^t 

pendency  of  the  suit  instituted  by  Brown  and  his  wife^  of  the  peti- 

faad  not  been  able  to  make  his  report.  tune,  and  what 

would  be  a 
proper  allow- 
The  petition,   after  setting  forth  these  facts,  stated,  ance  for  the 

that  a  few  days  before  the  filing  of  the  bill,  the  peti-  gJifure'Sain. 

tioner,  then  Mary  Ann  Coster  Squarer^  being  at  that  tenanceofthc 

lime  only  fourteen   years  of  age,    intermarried  with 

Jacob  Bartlett^  an  attorney  at  Teignmouth^  without  the 

privity  or  consent  of  her  mother ;  that  she  lived  with 

her  husband  from  the  time  of  their  marriage  until  the 

O  4  17th 
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1886.  17th  of  February  1885,  when  her  husband  wholly 
abandoned  her;  that  since  that  time  she  had  received 
from  her  husband  the  sum  of  12/.  105.  only  towards  her 
maintenance;  and  that  she  and  her  child,  the  only  issue 
of  the  marriage,  had  lived  with,  and,  with  the  exception 
of  the  before  mentioned  sum,  been  wholly  supported 
and  maintained  by,  her  mother.  The  petition  further 
stated,  that  no  claim  had  been  established  against  the 
estate  of  the  testatrix  in  the  suit  instituted  by  Bfxfwn 
and  his  wife ;  that  the  petitioner  believed  that  the  clear 
residue  of  the  estate  of  die  testatrix,  after  payment  of 
her  debts  and  legacies,  would  exceed  14,000/;  that 
a  considerable  part  of  the  estate  of  the  testatrix  was 
invested  in  the  public  funds,  or  on  other  securities 
bearing  interest,  and  that  a  large  sum  of  money  was 
now  payable,  and  would  hereafter  accrue  due  in  respect 
of  such  interest 

The  petition  prayed  that  the  executors  of  the  tes- 
tatrix might  be  directed  to  pay  to  the  petitioner's 
mother  the  sum  of  50/.  for  tlie  past  maintenance  of  the 
petitioner;  and  to  pay  to  the  petitioner,  or  otherwise 
to  apply  for  her  maintenance  and  support,  the  annual 
sum  of  80/.,  by  equal  half  yearly  payments. 

Mr.  Halletty  in  support  of  the  petition,  cited  Atherton 
V.  Novell  (a),  where  an  order  was  made  upon  an  ap- 
plication of  a  wife,  under  special  circumstances,  to  be 
allowed  maintenance  for  herself  and  child  out  of  a  fund 
in  Court,  to  which  the  husband  had  become  entided  in 
right  of  his  wife,  the  husband  opposing  the  application; 
and  Gity  v.  Pearkes  (6),  where  advances  which  had  been 
made  to  a  married  woman  deserted  by  her  husband  (or 
her  maintenance,  on  the  credit  of  a  fund  in  Court  to 

which 
(a)  1  CoM,2».  (b)  18  Tm.  1»«. 
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which  she  was  entitled,  were  ordered  to  be  reimbursed        1836. 
out  of  the  capital  without  the  husband's  consent. 

The  Master  of  ike  Rolls  directed  a  reference  to  the 
Master  to  inquire  whether  the  petitioner  was  married 
or  not,  and,  if  married,  when  and  to  whom,  and  whether 
any  settlement  was  made  or  agreed  to  be  made  at  the 
time  of  her  marriage,  or  since  by  her  husband.  And 
further  to  inquire,  what  was  the  amount,  or  probable 
amount,  of  the  petitioner's  fortune,  and  what  sum  it 
would  be  proper  to  allow  for  the  past  and  future  main- 
tenance of  the  petitioner,  and  out  of  what  fund,  with 
liberty  to  state  special  circumstances. 


STEWART  V.  Lord  NUGENT.  Jun^w. 

^T^HIS  was  a  plea  to  a  bill  for  discovery  in  aid  of  a  Plea  to  a  bill 
defence  to  an'^action  at  law,  and  for  a  commission  ^l^^  after^a^' 

to  examine  witnesses  abroad.  demurrer  to  a 

plea  at  law, 
allowed. 

The  Defendant,  Lord  Nugent,  on  the  20th  of  Ja* 
nuary  1836,  commenced  an  action  against  the  Plaintiff 
in  equity,  who  was  the  proprietor  of  the  Courier  news- 
paper, to  recover  damages  for  an  alleged  libel  in  an 
article^  which  appeared  in  that  newspaper,  reflecting 
upon  the  conduct  of  Lord  Nugent  as  governor  of  the 
Ionian  islands.  The  declaration  was  delivered  on  the 
Sd  oi  February^  and  on  the  1st  of  March  the  Defendant 
at  law  put  in  two  pleas;  first,  not  guilty;  and,  secondly, 
a  plea  of  justification.  The  plea  of  justification  set  out 
a  number  of  general  charges  against  Lord  Nugent  with- 
out specifying  dates  or  particulars ;  and  Lord  Nugent, 
being  advised  that  even  if  those  charges  were  proved, 

they 


#  • 
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they  would  not  amount  to  a  jutdfication)  filed  a  re|dic»* 
don  to  the  first  plea,  and  a  special  demurrer  to  the 
second  plea  on  the  Sd  of  May. 

On  the  2l8t  of  May  the  Defendant  at  law  filed  his 
bill  in  this  Court,  stating  in  detail  the  matters  charged 
generally  in  his  plea  of  justification,  alleging  that  it  was 
necessary,  in  order  to  support  that  plea,  that  he  should 
have  a  discovery,  and  a  commission  to  examine  wit- 
nesses in  the  Ionian  islands,  and  praying  for  such  dis- 
covery and  commission  accordingly. 

To  that  bill  the  Defendant  in  equity  put  in  a  plea, 
stating  that  he  had,  previously  to  the  filing  of  the  bill, 
demurred  to  the  Plaintiff^'s  plea  to  the  action  as  bad 
and  informal,  and  that  an  issue  at  law  had  by  such 
demurrer  been  raised,  and  was  then  pending  touching 
the  validity  of  the  plea  in  point  of  law.  The  plea  pro- 
ceeded as  follows :  —  ^^  And  this  Defendant  doth  aver 
that  the  said  demurrer  is  good  in  law,  and  will  be 
allowed,  and  that  the  said  plea  is  and  will  be  held  to  be 
bad,  invalid,  and  insufficient  in  law,  and  that  no  issue 
can  or  ever  will  be  raised  in  the  said  action  in  which 
the  truth  of  the  said  plea  so  secondly  pleaded  by  the 
said  Plaintiffs  therein,  or  of  any  of  the  matters  and 
things  therein  averred  or  contained,  will  be  tried ;  and 
that  the  Plaintifi''8  said  bill  is  brought  in  aid  of  a  de- 
fence to  the  said  action  which  is  bad  and  invalid  in  law, 
and  the  truth  of  which  never  can  or  will  be  tried  or 
inquired  into." 


Mr.  Pemberton  and  Mr.  BetheUy  in  support  of  the 
plea. 

It  is  not  necessary,  for  the  purpose  of  sustaining  this 
plea,  to  consider  what  the  general  law  of  this  Court  is 

in 
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m  allowing  a  Defendant  to  obtain  discorery  in  aid 
of  his  defence  to  an  action  at  law.  AnbmalouSf  no 
doubt,  it  isi  that  the  Court  of  Chancery,  which  confines 
itself  to  questions  of  property,  and  does  not  afford  its 
assistance  in  cases  of  personal  wrong,  or  injury,  such  as 
actions  for  criminal  conversation,  assault  and  battery, 
and  the  like,  should  nevertheless  permit  a  Defendant  in 
an  action  for  libel  to  file  a  bill  for  discovery  in  this 
Court  in  aid  of  his  defence.  That  point  has,  however, 
been  determined  since  the  case  of  Thorpe  v.  Macaw- 
lay  (a),  and  it  is  not  now  open  to  contend  tliat  a  bill  for 
discovery  may  not  be  filed,  where  an  issue  of  fact  is  to 
be  tried  in  an  action  proceeding  ex  delicto  for  a  civil 
remedy.  But  in  the  present  case,  the  Plaintiff  at  law 
having  pnt  in  a  special  demurrer  to  the  plea,  there  is 
only  an  issue  of  law  to  be  tried,  and  there  is  conse- 
quently no  proceeding  at  law  which  can  be  aided  by  a 
discovery  or  a  commission.  If  the  demurrer  is  allowed, 
the  plea  is  bad  and  cannot  be  tried.  If  the  demurrer 
be  over-ruled,  judgment  will  be  given  for  the  Defendant 
upon  the  plea,  and  no  discovery  will  be  required.  If 
the  argument  on  the  other  side  be,  that  there  may  still 
be  a  possible  case  in  which  an  issue  of  fact  may  be 
joined  at  law,  in  that  case  there  may  be  a  ground  for 
filing  a  bill  for  discovery,  but  so  long  as  there  is  only  an 
issue  of  law  upon  the  record,  such  a  bill  cannot  possibly 
be  sustained,  and  the  plea  in  equity  must  be  allowed. 
The  rule  of  the  Court  is,  that  a  discovery  will  be 
granted  in  those  cases  only  where  the  exigencies  of  the 
proceeding  at  law  require  it   ShackeU  v.  Macatday.  {b) 


18S6. 


Mr.  Kinderdey  and  Mr.  StirUon^  corUrd. 
The  plea  at  law  set  forth  the  matters  charged  as  a 
justification  too  generally,  and  was  therefore  liable  to 

objection 
(a)  5  3fiul.  8 IS.  appeal  in  the  House  of  Lords, 

\h)  2l^.4rSh$,19,i  and  upon     i  BUgh,  If.  S.  96. 
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objection  in  point  of  form,  but  it  was  in  substance  a 
good  plea.  Now  it  is  in  the  constant  practice  of  courts 
of  law  to  allow  a  plea  to  be  amended,  and  that  even 
after  demurrer.  In  point  of  fact  leave  has  been  ob* 
tained  to  amend  the  plea  in  the  present  case^  but  it  is 
admitted  that  the  Court  cannot  consider  that  fact,  or 
look  out  of  the  record  for  the  purpose  of  determining 
the  present  question.  The  Court  may,  however,  look  to 
the  practice  of  the  courts  of  common  law  for  the  pur- 
pose of  considering  the  truth  of  the  averment  in  the 
Plaintiff's  plea,  ()iat  after  a  demurrer  to  the  plea,  no 
issue  of  fact  can  ever  be  joined.  In  TiddTs  Practice  {a) 
it  is  laid  down  that  it  is  now  the  common  practice  to 
give  leave  to  amend  a  plea  after  demurrer,  though  it 
was  formerly  otherwise. 


If  therefore  the  plea  at  law  may  be  amended,  there  is 
an  end  to  the  argument  that  a  bill  of  discovery  cannot 
be  entertained  because  an  issue  of  law  can  never  be 
raised.  The  averment  in  the  plea,  that  the  demurrer  is 
good  in  law,  and  will  be  allowed,  and  that  the  plea  at 
law  must  and  will  be  held  to  be  bad,  and  that  no  issue 
can  or  ever  will  be  raised  in  the  action,  is  a  mere  gra- 
tuitous assumption  which  is  conclusively  refuted  by  the 
fact  that  the  plea  has  been  amended,  and  that  therefore 
an  issue  at  law  may  be  raised ;  or,  if  we  are  not  entided 
to  use  that  fact,  at  any  rate  by  the  acknowledged  prac^ 
tice  that  a  plea  may  be  amended,  and  that  an  issue  of 
law  is  a  possible  case.  A  plea,  when  amended,  is  still 
the  same  plea,  in  like  manner  as  a  bill,  after  amend- 
ment, is  still  the  same  bill;  no  valid  objection  to  the 
discovery,  therefore,  can  be  taken  upon  the  ground 
that  the  plea,  when  amended,  ceases  to  be  the  same 
plea.     The  plea  to  the  bill  of  discovery  is  founded  upon 

the 
(a)  Page  708.  9th  edit 
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the  supposition  that  the  demurrer  at  law  must  and  will 
prevail,  and  that  the  plea  at  law  cannot  be  amended 
and  it  is  shewn  as  well  by  fact  as  by  authority  that  the 
plea  is  capable  of  being  amended,  and  that  the  founda- 
tion for  the  plea  in  equity  fails. 


18S6. 


The  Master  of  the  Rolls. 

I  have  no  doubt  whatever  in  this  case.  In  an  action 
for  libel  a  plea  of  justification  is  put  in  by  the  Defendant 
at  law.  The  bill  for  discovery  is  not  filed  in  that  stage  of 
the  proceedings;  if  it  had  been  so  filed,  the  application 
of  the  case  of  Shackell  v.  Macaulay  might  have  had  to 
be  considered.  But,  there  being  a  previous  demurrer 
put  in  to  the  plea  of  justification  for  the  purpose  of 
trying  the  question,  whether  the  defence  at  law  was  or 
was  not  a  valid  defence,  a  bill  for  a  discovery  and  for  a 
commission  to  examine  witnesses  is  filed  in  this  Court 
The  argument  addressed  to  me  assumes  that  there  is  no 
proceeding  at  law  in  which  the  discovery,  if  obtained, 
can  be  used ;  but  it  is  said  that  there  may  by  possibility 
arise  a  case  in  which  the  answer  of  the  Defendant  can 
be  used,  and  the  Court  is  called  upon  to  compel  the 
Defendant  to  put  in  an  answer  which,  as  the  record 
stands,  cannot  be  used,  because  by  possibility  a  court  of 
law  may,  upon  a  proper  application,  allow  the  plea  to 
be  amended,  and  the  plea,  which  is  now  admitted  to  be 
bad,  will  then  be  a  good  one.  It  is  contended,  singu- 
larly enough  for  the  present  purpose,  that  the  plea,  as  it 
DOW  stands,  will,  when  amended,  be  still  the  same  plea ; 
in  Other  words,  that  a  good  plea  aud  a  bad  one  are  iden- 
tical. For  some  purposes  it  may  be  considered  as  the 
same;  but  for  the  purpose  of  obtaining  a  discovery  in 
this  Court,  the  argument  that  a  good  plea  and  a  bad 
one  are  to  be  considered  as  exactly  the  same  cannot 
possibly  be  successfully  maintained.  The  plea  must, 
therefore,  be  allowed. 
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Feb.  12, 13.  BRAITHWAITE  v.  BRITAIN. 

April  14. 

Where  intro-  rpHE   bill  was   filed  on   the  3d  oi  April  1833,    by 

iiTa  wiHl  di-  Sarah  Braithwaiief  against  the  representatives  of 

reeling  pay-  jo/^fi  Britain  the  elder,  and  other  persons  who  were 

the  testator's  interested  in,  or  claimed  liens  upon,  the  estate  of  John 

just  debts  Britain  the  elder ;  and  it  prayed  tliat  an  account  might 

b^  specific  de»  be  taken  of  what  was  due  to  her  in  respect  of  certain  de- 

^fth'^'e^^  posits  which  she  had  made  with  the  partnership  firm 

cutors,  it  was  of  John  Britain  the  elder,  deceased,  and  the  Defend* 

the  whole"  ^^^9  ^^^^  Britain  and  William  Thackwray  /  and  that  it 

context  of  the  might  be  declared  that  she  was  entitled  to  be  paid  out 

testator  had  of  the   real  and  personal  assets   of  Jclhn  Britain  the 

not  chaiiged  giJer. 
his  real  estate 
generally  with 

ofdebtr"""*  Previously  to  March  1824,  John, Britain  the  elder. 

The  claim  and  the  Defendants  John  Britain  and  WiUiam  Thack^ 

agdnst^he^*^  '»'"^^>  wc»'c  bankers  in  partnership  together,  and  were 

assets  of  a  indebted  to  the  Plaintifi^  in  respect  of  deposits  made  by 

partner  was  ber  from  time  to  time  between  the  1st  oi  April  and  the 

field  not  to       18th  of  November  1823,  in  the  sum  of  2500t,  on  which 
We  barred, 
under  the         they  allowed  interest, 
circumstances, 
by  the  statute 
of  limitations.       John  Britain  the  elder  died  in  March  1824,  leaving 

with^n'S?Mof  ^^^  nephew,    William  Britain^  bis  heir-at-law,  and  his 

a  specific  nephews  John  and  George  Britain  surviving  him ;  and 

payment  of      having  duly  made  his  will,  dated  the  8th  of  October 

debteupon  jsSS,  whereby  he  first  ordered  and  directed  all  his 
devised  cs-        .  ■;  ,  . ,         . 

tates,  were      Just  debts  and  testamentary  expenses  to  be  paid  and 

stondinrre-'^"  ^^^^'^^"'g®^  5  ^"^  ^ft^r  bequeathing  certain  pecuniary 
leases  of  the  legacies 

executors  to 

the  devisees  (such  devisees  being  themselves  two  of  the  executors,  and  the  releases 
not  shewing  that  the  charge  had  been  raised  and  paid),  to  be  bound  to  see  to  the 
application  of  the  mortgage  money. 


Beitaih. 
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legBuAes  and  annuities,  be  gave  and  devised  unto  his        1836. 
nephew,    William  Britain^   his  heirs  and  assiims.  all  „^      -    ^ 

J       .  1  t_-       1        J  .1  ,.  BaAITHWAITB 

and  singular  his  Jands,  tenements,  and  hereditaments,  _  «. 
situate  at  Sinderly,  subject  nevertheless,  and. the  testator 
thereby  charged  the  said  premises  at  Sinderly  with 
the  payment  of  the  sum  of  3800/.,  to  be  paid  or  ac- 
counted for  by  his  said  nephew  unto  his  executors 
thereinafter  named,  at  the  end  of  twelve  calendar 
months  next  after  his  decease,  with  interest  for  the 
same,  after  the  rate  of  4sL  per  cent,  per  annum.  And 
the  testator  gave  and  devised  unto  his  nephew  John  Bri^ 
iain^  his  heirs  and  assigns,  all  and  singular  his  messuage 
or  dwelling-house,  lands,  tef^ements,  and  hereditaments 
whatsoever,  with  their  appurtenances,  situate  and  being 
at  Kirklvigton^  subject  nevertheless,  and  the  testator 
thereby  charged  the  said  last-mentioned  premises  with 
the  payment  of  the  sum  of  1400/.,  to  be  paid  or  ac- 
counted for  by  his  said  nephew  John  Britain^  unto 
his  executors  thereinafter  named,  at  the  end  of  twelve 
calendar  months  next  after  his  decease;  and  the  said 
testator  thereby  gave  and  bequeathed  unto  his  nephew 
John  Britain,  and  to  his  nephew  George  Britain,  to  be 
equally  divided  between  them,  share  and  share  alike,  all 
and  singular  his  share  and  interests  of  and  in  the  bank- 
ing concern  wherein  he  was  a  partner,  carried  on  under 
the  firm  of  John  Britain  the  elder,  John  Britain  the 
younger,  and  William  Thaclrj^ray.  And  the  testator  de- 
clared it  to  be  his  will  and  intention,  that  the  said  last- 
mentioned  bequest  should  extend  not  only  to  such  share  of 
profits,  benefit,  and  advantage  as  should  be  due,  owing, 
or  belonging  to  him  as  such  partner  as  aforesaid  at  the 
time  of  his  decease^  but  also  to  all  such  sum  or  sums  of 
money  as  shonld  at  that  time  be  due  and  owing  to  him 
from  the  said  banking  concern,  on  the  balance  of  his 
private  account,  and  on  every  other  account  relating  to 
the  said  banking  concern;  and  after  specifically  be- 
queathing 
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1836.  queathing  certain  other  parts  of  his  personid  estate^ 
as  to  the  said  several  sums  of  3800&  and  1400/  therein- 
before directed  to  be  paid  or  accounted  for  by  his  said 
nephews,  William  Britain  and  John  Britain,  out  of  the 
several  estates  thereinbefore  devised  to  them ;  and  also 
all  the  rest,  residue,  and  remainder  of  his  real  and 
personal  estate  and  estates  whatsoever,  ch4i|;eable 
nevertheless  with  the  payment  of  all  his  just  debts  and 
testamentary  expenses,  and  of  the  several  annuities  and 
legacies  thereinbefore  bequeathed,  he  gave,  devised,  and 
bequeathed  the  same  and  every  part  thereof  unto  his 
nephews,  the  said  William  Britain^  John  Britain,  and 
George  Britain^  their  heirs,  executors,  administrator, 
and  assigns  absolutely  as  tenants  in  common,  share  and 
share  alike;  and  the  testator  appointed  his  said  nephews, 
William  Britain,  John  Britain,  and  George  Britain, 
executors  of  his  will. 

John  Britain  and  George  Britain  alone  proved  the 
will  on  the  6th  of  July  1824,  and  possessed  themselves 
of  the  personal  estate  of  the  testator. 

William  Britain,  the  devisee  of  the  testator's  estate  at 
Sinderlj/j  and  John  Britain,  the  devisee  of  the  estate  at 
Kirklington,  after  the  death  of  the  testator,  entered  into 
possession  of  those  estates  respectively,  and  of  the 
receipt  of  the  rents  and  profits  thereof. 

By  an  indenture  dated  the  20th  of  April  1826,  be- 
tween William  Britain  and  George  Britain  of  the  one 
part,  and  John  Britain,  of  the  other  part,  reciting,  that 
by  the  will  of  the  testator*.  John  Britain  the  elder^  the 
3800/.  charged  on  Sinderly^  and  the  1400/.  charged  on 
Kirhlington,  were  given  to  the  testator's  nephews,  Wil^ 
liam  Britain,  John  Britain,  and  George  Britain,  without 
noticing  that  they  were  made  chargeable  with  the  pay- 
ment 
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ment  of  the  testator's  debts;  and  after  further  stating  that 
William  Britain,  John  Britain,  and  George  Britain  had 
apportioned  and  divided  between  themselves  their  re- 
spective shares  of  the  said  sums  of  d800/«  and  1400Z.; 
and  that  all  accounts  between  them  as  to  those  sums 
bad  been  settled  to  their  mutual  satisfaction,  it  was  wit- 
nessed, that  John  Britain  and  George  Britain  released 
to  William  Britain  all  the  Sinderly  estate,  and  all  the 
claims  which  they  might  have  against  William  Britain 
on  account  of  the  S800/.,  or  their  shares  therebi.  And 
by  another  indenture  of  the  same  date  between  William 
Britain  and  George  Britain  of  the  one  part,  and  John 
Britain  of  the  other  part,  it  was  witnessed  that  William 
Britain  and  George  Britain  released  to  John  Britain  all 
the  Kirklington  estate,  and  all  the  claims  which  they 
might  have  against  John  Britain  on  account  of  the  1400/., 
or  their  shares  therein. 

Shortly  after  the  execution  of  these  deeds,  and  in 
May  1826^  William  Britain  executed  a  mortgage  of 
the  Sinderly  estate  to  William  Morton,  to  secure  the 
repayment  of  1800^  and  interest  In  the  year  1830 
the  Defendants,  Sir  Charles  Dalbiac  and  George  Dalton 
lent  SOOO/.  to  William  Britain,  1200/.  to  be  applied 
to  his  own  use,  and  1800/.  to  pay  off  Morton,  and 
by  deeds  of  lease  and  release  dated  the  15th  and  16th 
of  April  1830,  the  Sinderly  estate  was  conveyed  as 
a  security  for  the  repayment  of  the  3000/.  and  interest  to 
the  Defendants,  Sir  Charles  Dalbiac  and  George  Dalton, 
who  claimed,  by  their  answer,  the  benefit  of  that  mort- 
gage in  priority  to  the  Plaintiff,  In  November  1830 
William  Britain  executed  to  George  Douthwaite  a  further 
charge  of  1000/.  on  the  Sinderly  estate,  and  the  benefit 
of  this  further  charge  was  claimed  by  the  Defendants, 
William  Lawson,  and  Gabriel  Fielding,  in  priority  to  the 
Plaintiff. 

Vol.  L  P  In 
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1836.  ^  queathing  certain  other  parts  of  his  personid  estate^ 
as  to  the  said  several  sums  of  3800&  and  1400/  therein- 
before  directed  to  be  paid  or  accounted  for  by  bis  said 
nephews,  William  Britain  and  John  Britain,  oat  of  the 
several  estates  thereinbefore  devised  to  them ;  and  also 
all  the  rest,  residue,  and  remainder  of  his  real  and 
personal  estate  and  estates  whatsoever,  chiirgeable 
nevertheless  with  the  payment  of  all  his  just  debts  and 
testamentary  expenses,  and  of  the  several  annuities  and 
legacies  thereinbefore  bequeathed,  he  gave,  devised,  and 
bequeathed  the  same  and  every  part  thereof  unto  his 
nephews,  the  said  William  Britain,  John  Britain,  and 
George  Britain^  their  heirs,  executors,  administrators, 
and  assi<;ns  absolutely  as  tenants  in  common,  share  and 
share  alike;  and  the  testator  appointed  his  said  nephews, 
William  Britain,  John  Britain,  and  George  Britain, 
executors  of  his  will. 

John  Britain  and  George  Britain  alone  proved  the 
will  on  the  6th  of  Juli/  1824,  and  possessed  themselves 
of  the  personal  estate  of  the  testator. 

William  Britain,  the  devisee  of  the  testator's  estate  at 
Sinderly,  and  John  Britain,  the  devisee  of  the  estate  at 
Kirklington,  after  the  death  of  the  testator,  entered  into 
possession  of  those  estates  respectively,  and  of  the 
receipt  of  the  rents  and  profits  thereof. 

By  an  indenture  dated  the  20th  of  April  1826,  be- 
tween William  Britain  and  George  Britain  of  the  one 
part,  and  John  Britain,  of  the  other  part,  reciting,  that 
by  the  will  of  the  testator,  John  Britain  the  elder,  the 
3800/.  charged  on  Sinderly,  and  the  1400/.  charged  on 
KirJcUngton,  were  given  to  the  testator's  nephews,  WH^ 
Ham  Britain,  John  Britain,  and  George  Britain,  without 
noticing  that  they  were  made  chargeable  with  the  paj* 

ment 
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ment  of  the  testator's  debts;  and  after  further  stating  that        1836. 
William  Britain^  John  Britain^  and  George  Britain  had  J^^^'^^^ 
apportioned  and  divided  between  themselves  their  re-  v. 

spectiTe  shares  of  the  said  sums  of  3800/.  and  1400/.;  ®»"^'** 
and  that  all  accounts  between  them  as  to  those  sums 
bad  been  settled  to  their  mutual  satisfaction,  it  was  wit- 
nessed, that  John  Britain  and  George  Britain  released 
to  fViUiam  Britain  all  the  Sinderly  estate,  and  all  the 
claims  which  they  might  have  against  William  Britain 
on  account  of  the  3800/.,  or  their  shares  therein.  And 
by  another  indenture  of  the  same  date  between  William 
Britain  and  George  Britain  of  the  one  part,  and  John 
Britain  of  the  other  part,  it  was  witnessed  that  William 
Britain  and  George  Britain  released  to  John  Britain  all 
the  Kirklington  estate,  and  all  the  claims  which  they 
might  have  against  John  Britain  on  account  of  the  1400/., 
or  their  shares  therein. 

Shortly  after  the  execution  of  these  deeds,  and  in 
May  1826,  William  Britain  executed  a  mortgage  of 
the  Sinderfy  estate  to  William  Morton j  to  secure  the 
repayment  of  1800/.  and  interest.  In  the  year  1830 
the  Defendants,  Sir  Charles  Dalbiac  and  George  Dalton 
lent  3000^  to  William  Britain^  1200/.  to  be  applied 
to  his  own  use,  and  1800/.  to  pay  off  Mortony  and 
by  deeds  of  lease  and  release  dated  the  15th  and  16th 
of  April  1830,  the  Sinderly  estate  was  conveyed  as 
a  security  for  the  repayment  of  the  3000/.  and  interest  to 
the  Defendants,  Sir  Charles  Dalbiac  and  George  Dalton, 
who  claimed,  by  their  answer,  the  benefit  of  that  mort- 
gage in  priority  to  the  Plaintiff.  In  November  1830 
William  Britain  executed  to  George  Douthwaite  a  further 
charge  of  1000/.  on  the  Sinderly  estate,  and  the  benefit 
of  this  further  charge  was  claimed  by  the  Defendants, 
William  Lawson,  and  Gabriel  Fielding,  in  priority  to  the 
PUuDtiff. 

Vol.  L  P  In 


208  CASES  IN  CHANCERY. 

queathing  certain  other  parts  of  his  personal  eaUUe^ 
as  to  the  said  several  sums  of  3S00L  and  IMOl  th^noin- 
before  directed  to  be  paid  or  accounted  for  by  his  said 
nephewsy  William  Britain  and  John  Britain,  out  of  the 
several  estates  thereinbefore  devised  to  them;  and  also 
all  the  rest,  residue,  and  remainder  of  his  real  and 
personal  estate  and  estates  whatsoeveri  chfirgeable 
nevertheless  with  the  payment  of  all  his  just  debts  and 
testamentary  expenses,  and  of  the  several  annuities  and 
legacies  thereinbefore  bequeathed,  he  gave,  devised,  and 
bequeathed  the  same  and  every  part  thereof  unto  his 
nephews,  the  said  William  Britain^  John  Britain,  and 
George  Britain^  their  heirs,  executors,  administrators, 
and  assigns  absolutely  as  tenants  in  common,  share  and 
share  alike;  and  the  testator  appointed  his  said  nephews, 
William  Britain,  John  Britain^  and  George  Britain, 
executors  of  his  will. 

John  Britain  and  George  Britain  alone  proved  the 
will  on  the  6th  of  Jtdy  1824>,  and  possessed  themselves 
of  the  personal  estate  of  the  testator. 

William  Britain,  the  devisee  of  the  testator's  estate  at 
Sinderh/9  and  John  Britain,  the  devisee  of  the  estate  at 
Kirklington,  after  the  death  of  the  testator,  entered  into 
possession  of  those  estates  respectively,  and  of  the 
receipt  of  the  rents  and  profits  thereof. 

By  an  indenture  dated  the  20th  of  April  1826,  be- 
tween William  Britain  and  George  Britain  of  the  one 
part,  and  John  Britain,  of  the  other  part,  reciting,  that 
by  the  will  of  the  testator*  John  Britain  the  elder,  the 
3800/.  charged  on  Sinderly,  and  the  1400/.  charged  on 
KirJcUngton,  were  given  to  the  testator's  nephews,  WW- 
liam  Britain,  John  Britain,  and  George  Britain,  without 
noticing  that  they  were  made  chargeable  with  the  pay- 
ment 
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ment  of  the  testator's  debts;  and  after  further  stating  that  1836. 
William  Britain^  John  Brilain,  and  George  Britain  had  b^„h^|„ 
apportioned  and  divided  between  themselves  their  re- 
spective shares  of  the  said  sums  of  3800/.  and  1400/.; 
and  that  all  accounts  between  them  as  to  those  sums 
had  been  settled  to  their  mutual  satisfaction,  it  was  wit- 
nessed, that  John  Britain  and  George  Britain  released 
to  William  Britain  all  the  Sinderly  estate,  and  all  the 
claims  which  they  might  have  against  William  Britain 
on  account  of  the  3800/.,  or  their  shares  therein.  And 
by  another  indenture  of  the  same  date  between  William 
Britain  and  George  Britain  of  the  one  part,  and  John 
Britain  of  the  other  part,  it  was  witnessed  that  William 
Britain  and  George  Britain  released  to  John  Britain  all 
the  Kirklington  estate,  and  all  the  claims  which  they 
might  have  against  John  Britain  on  account  of  the  liOO/., 
or  their  shares  therein. 

Shortly  after  the  execution  of  these  deeds,  and  in 
May  1826,  William  Britain  executed  a  mortgage  of 
the  Sinderli/  estate  to  William  Morton^  to  secure  the 
repayment  of  1800/.  and  interest.  In  the  year  1830 
the  Defendants,  Sir  Charles  Dalbiac  and  George  Dalton 
lent  3000/.  to  William  Britain^  1200/.  to  be  applied 
to  his  own  use,  and  1800/.  to  pay  off  Morton^  and 
by  deeds  of  lease  and  release  dated  the  15th  and  16th 
of  April  1830,  the  Sinderly  estate  was  conveyed  as 
a  security  for  the  repayment  of  the  3000/.  and  interest  to 
the  Defendants,  Sir  Charles  Dalbiac  and  George  Dalton^ 
who  claimed,  by  their  answer,  the  benefit  of  that  mort- 
gage in  priority  to  the  Plaintiff.  In  November  1830 
William  Britain  executed  to  George  Douthwaite  a  further 
charge  of  1000/.  on  the  Sinderly  estate,  and  the  benefit 
of  this  further  charge  was  claimed  by  the  Defendants, 
William  Lawson^  and  Gabriel  Fielding,  in  priority  to  the 
PUuntiff. 
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I030-       ecutor«  Lord  Brotigham  decided  tlist  it  would,  etpiaUy 
g       "  with  a  trust  as  to  real  estate^  prevent  th^  operatioii  of 

0.  the  statute,  and  though  an  appeal  was  brought  fron 

his  decision  to  the  House  of  Lords,  that  appeal  was  not 
prosecuted,  and  the  law  in  this  respect  as  to  both  resd 
and  personal  estate  must  be  taken  to  stand  upon  the 
same  footing.    In  Hargreavei  v.  Michell  (a).  Sir  John 
Leach  held  that  a  charge  for  payment  of  debts  is  equi- 
valent to  a  trust,  and  as  the  statute  of  limitations  does 
not  run  against  a  trust,  it  is  immaterial  in  the  present 
case  whether  it  be  trust  or  charge  for  the  purpose  of 
preventing   the  operation   of  the  statute.     There  is 
another  reason  why  the  statute  of  limitations  cannot 
apply  to  this  case ;  interest  has  been  paid  by  the  sur* 
viving  partner  within  six  years  from  the  death  of  the 
deceased  partner,  and  that  is  sufficient  to  take  the  case 
out  of  the  statute  as  against  the  estate  of  the  deceased 
partner.     In  Burleigh  v.  SMt{Jb)  where  an  action  had 
been  brought  against  the  administrator  of  a  surety  on 
a  joint  and  several  promissory  note,  it  was  held  that 
a  payment  on  account  of  the  note  witliin  six  years,  and 
during  the  lifetime  of  the  deceased  partner,  by  a  joint 
contractor,  operated  as  a  promise  to  pay  by  all  the  joint 
contractors,  and,  consequently,  rendered  the  adminis* 
trator  liable.     So  in  Wyatt  v.  Hodson  {c\  which  was  after 
Lord  TenterderCs  act  ((/),  it  was  decided  that  payment 
of  interest  by  one  of  several  joint  contractors  took  a  debt 
out  of  the  statute  of  limitations  against  all. 

By  the  introductory  words  of  the  willj  the  te^ttator 
directs  all  his  just  debts  to  be  fully  paid  and  dischaiged, 
and  he  afterwards  directs  the  sums  charged  upon  the 
SinderU/  and  Kirklington  estates  to  be  paid  to  his  ex- 
ecutors 

(a)  6  Mad.  326.  (c)  8  Bing.  309. 

ifi)  8S.4r  Crest.  50.  {d)  9  G.  4,  c.  14. 
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9ctitofs  and  accounted  for.  These  directions  ar6  iii 
effeet  equivalent  to  a  direction  to  his  executors  to  pay 
all  bis  j.uBt  debts,  and  it  has  been  held  that  such  a 
dineecion  will  operate  as  a  condition  imposed  upon  the 
executors  to  satisfy  the  testator's  debts  as  far  as  alt  the 
property  which  they  derive  under  the  testamentary  dis^ 
positioD  will  extend)  whether  real  or  personal :  Henvett 
V.  Whitaker.  {a)  The  case  of  Warren  v.  Davies  (i),  which 
will  probably  be  cited  on  the  other  side,  was  a  case  of 
great  peculiarity.  There  the  testator  in  the  first  plac^ 
directed  bis  debts  and  legacies  to  be  paid  by  his  Executors 
thereinafter  named  ;  he  afterwards  devised  a  real  estate 
to  his  son  in  fee^  and  in  a  subsequent  part  of  his  will 
named  that  son  and  another  person  his  executors ;  and 
tbe  Master  of  the  Rolls  held  that  the  estate  specially 
devised  to  bis  son,  not  being  given  to  his  son  in  the 
character  of  his  executor,  was  not  charged  with  the 
payment  of  debts  and  legacies  within  the  intention  of 
the  testator.  The  dbtincdon  between  HenveU  v.  Whi^ 
taker  and  Warren  v.  Davies  is  extremely  fine,  but  no 
such  distinction  can  be  fairly  applied  to  the  present 
case.  The  principle  that  in  a  will  so  framed,  as  to  the 
introductory  words,  as  that  in  Warren  v.  DacieSy  what- 
ever comes  to  the  hands  of  the  executor,  quA  executor, 
must  be  applied  to  the  payment  of  debts,  is  not  afiected 
by  the  distinction  upon  which  the  Master  of  the  Rolls 
proceeded  in  that  case,  namely,  that  the  testator  meant 
to  separate  the  gift  to  his  son  from  the  disposition  of  his 
property  to  the  executors.  Unless  the  Court  should  be 
of  opinion,  therefore,  that  there  is  the  same  intention 
here  as  in  Warren  v.  Davies  on  the  part  of  the  testator 
to  separate  the  devise  of  the  Sinderly  and  Kirklingfon' 
estates,  subject  to  the  charges,  from  the  condition  which 
be  had  imposed  upon  his  executors  as  to  the  whole  of 

his 

(a)  S  RuiS.  343.  (5)  S  Mylne  ^  Keen,  49. 
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18d6.       bis  property,  the  case  of  Warren  v«  Dames  will  not  in- 
„*  ■'•  flaence  its  determinatioo.  One  of  the  leading  rules  in  tbe 

«•  constnicUon  of  wills  is  to  give,  if  possible^  an  enecUve  in* 

SaixAiif*  terpretation  to  every  clause  in  the  wilL  Now,  the  general 
intention  to  be  deduced  from  the  introdnetory  clause  to 
make  all  his  property  of  whatever  descripticm  liable  to 
the  payment  of  his  debts  is  not  inconsistent  with  tbe 
specific  charge  upon  the  Sinderfy  and  KirUington  es« 
fates;  whereas,  if  the  general  intention  be  cut  down  by 
holding  that  the  real  estates  were  not  charged  tdird  the 
Smierfy  and  KirUington  estates,  nor  those  estates  ulird 
the  specific  sums  charged  upon  them,  the  introductory 
clause  becomes  inoperative.  Another  circumstance  dis- 
tinguishing this  case  from  Warren  v.  Daoiet  is  that  wherfr- 
ever  these  legatees  are  named,  they  are  always  expressly 
described  as  executors.  Whatever  came  to  their  hands, 
therefore,  as  such  executors,  they  were  bound  to^pply 
to  the  payment  of  debts.  They  were  bound  as  such 
executors,  under  the  trust  created  by  the  will,  to  see  to 
the  application  of  the  monies  produced  by  the  real 
estates  of  the  testator ;  or  at  any  rate  they  were  bound, 
under  the  specific  charge,  to  see  to  the  due  application 
of  the  monies  charged  upon  the  Sinderly  and  Kirk- 
lington  estates.  There  is  no  evidence  that  any  part  of 
tbe  sums  so  charged  has  ever  been  raised  or  applied  to 
the  payment  of  tbe  testator's  debts ;  and  there  is  no 
foundation,  therefore,  for  any  argument  that  those 
estates  were  ever  exonerated  from  their  charges.  The 
Defendants  who  claim  under  legal  mortgages  or  equi- 
table charges  have  no  ground  for  their  claim  to  priority 
as  purchasers  without  notice,  for  they  had  full  notice 
from  the  will,  and  the  mutual  releases  concerted  be- 
tween the  three  executors  were  instruments  which, 
tipon  the  face  of  them,  ought  to  have  raised  suspicion, 
and  put  them  upon  inquiry.  It  has  been  held  that 
where  the  estate  is  charged  with  the  payment  of  debts 

or 
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or  legacies,  if  from  the  circumstances  of  the  transaction        1836. 
the  sale  or  mort^aee  by  an  executor  afford' intrinsic  «^  "-  -' 
evidence  that  the  money  was  not  to  be  applied  for  the  «. 

debts  or  legacies,  tlie  purchaser  or  mortgagee  will  hold  "W^w- 
liable  to  the  charge :  WaiJcins  v.  Cheek,  {a)  Here  it  is 
not  pretended  that  the  mortgages  were  made  for  the 
purpose  of  paying  debts  or  legacies,  and  the  releases 
a£G)rded  intrinsic  evidence  of  the  contrary.  In  Horn  v* 
Horn  (6)  H  was  held  that,  where  legacies  are  charged 
upon  the  real  estate  of  a  trader,  and  the  devisee  and  ex- 
ecutor sell  part  of  the  real  estate  before  the  debts  are 
paid,  the  purchaser  is  bound  to  see  to  the  application  of 
the  purchase-money  in  payment  of  the  legacies,  the  sta- 
tute of  the  47  G.  3.  c.  74.,  making  no  difference  in  that 
respect. 

Mr.  Barber^  Mr.  G.  Richards^  and  Mr.  Walker^  for 
the  Defendants  Sir  Charles  Dalbiac,  and  Dalton,  and 
M^srs.  Swann  and  Co. 

The  real  estates  of  the  testator  are  not  charged  gene- 
rally with  the  payment  of  debts,  nor  are  the  Sinderly 
and  Kirklington  estates  made  liable  beyond  the  amount 
of  the  sums  respectively  charged  upon  them.  Henvell 
V.  Whitaker  {c)  is  distinguishable  from  the  present  case. 
There  the  testator  directed  all  his  debts  to  be  paid  by  a 
certain  executor  thereinafter  named,  to  whom  all  hie 
real  as  well  as  personal  estate  was  given ;  in  this  case 
there  are  separate  and  distinct  devises  to  two  of  the 
executors,  and  to  George  Britain^  the  other  executor, 
no  real  estate  whatever  is  given.  Henvell  v.  Whttaker 
lays  down  the  rule  applicable  to  similar  cases  in  which 
the  charge  arises  by  implication.  The  next  case,  Warren 
V.  Da'mes{d)9  which  resembles  the  present  case,  esta- 
blishes 

(a)  3  Sim.  ^  Slu.  199.  (c)  3  Ruts.  345. 

(b)9Sim.i  Stu.  448.  (d)  2  Mylne  ^  Keen^  49. 
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18S6.        blishes  the  exception  to  the  rule  which  is  applicable  to 
BiiAiTHWAiTs  ^**^  where  the  charge  by  implication  does  not  arise. 
«.  Where,  after  a  direction  for  payment  of  debts  or  Iqpr 

*"^^  cies  by  executors  after  namedi  an  estate  is  devised  to 
one  of  two  executors,  as  in  Warren  v.  Davietj  the  im- 
plication of  a  charge  upon  the  devised  estates  does  not 
arise.  In  the  present  case  there  is  an  express  charge  to 
the  amount  of  certain  specified  sums  upon  the  Sinderhf 
and  KirkUngUm  estates ;  but,  beyond  that  amount,  the 
principle  of  the  decision  in  Warren  v.  Davies  applies, 
and  no  charge  can  arise  by  implication.  In  Thomas  v. 
Britnell  (a).  Lord  Hardmicte  held  that  a  charge  upon 
real  estate  for  benefit  of  creditors  might  be  nused  in  one 
part  of  a  will  and  destroyed  in  another.  Douce  v.  iMdy 
Torrington  {b)  b  not  distinguishable  from  the  present 
cases.  There,  as  here^  the  testator  began  his  will  by 
directing  all  his  debts  to  be  paid,  and  by  a  codicil  to  his 
will  he  devised  a  particular  estate  upon  trust|  in  the 
first  place,  to  pay  an  annuity,  and  he  directed  the 
surplus  only  to  be  applied  to  the  payment  of  his  simple 
contract  debts.  Sir  John  Leach  doubted  in  that  par- 
ticular case  whether  even  the  introductory  clause,  had 
it  stood  alone,  would  have  raised  any  implication  of  an 
intention  to  create  a  new  fund  for  the  payment  of  debts, 
but  he  considered  it  unnecessary  to  decide  that  point, 
because  the  codicil  made  it  clear  that  the  testator  did 
not  intend  a  general  charge  upon  his  real  estate.  The 
same  reason  applies  here,  for  the  charge  of  particular 
sums  for  the  payment  of  debts  upon  the  Sindeify  and 
Kirklbigton  estates,  negatives  all  possibility  of  the  tes- 
tator's intention  to  charge  bis  real  estates  generally. 

But  even  if  it  be  admitted  that  there  is  a  generid 
charge  or  direction  for  the  payment  of  debts  followed 

by 
(a)  S  Vet.  sen.  314.  {h)  S  Mylne  i  Keen^  600. 
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by  specific  dispositions,  it  is  settled  that  in  that  case  a  1SS6. 
purchaser  for  a  valuable  ccHisideration  is  not  bound  to  »  ith waits 
see  to  the  application  of  the  purchase-money:  Barker  ^  «. 
V.  T%e  Duke  rf Devonshire  {a\  Jenkins  v.  HUes.  {b)  It 
is  said  that  the  mortgagee  was  bound  to  see  to  the 
due  application  of  the  sum  of  3800/.  charged  upon 
the  Sinderbf  estate;  but  where  a  chaif[e  is  to  be  paid 
by  an  executor,  and,  from  the  length  of  time  which  has 
elapsed,  it  may  be  reasonably  inferred  that  the  charge 
has  been  satisfied,  it  is  surely  sufficient  for  a  purchaser 
or  mortgagee  to  see  that  there  was  a  release  of  all 
claims  from  the  executor  to  the  persons  entitled  to  the 
estate  subject  to  the  charge.  Two  years  from  the  death 
of  the  testator  elapsed  before  the  division  was  made  be- 
tween the  three  executors,  and  after  such  a  lapse  of  time 
the  incumbrancer  had  no  reasonable  ground  for  supposing 
that  the  charge  for  the  payment  of  debts  had  not  been 
satisfied.  Fraud  is  not  imputed,  and,  after  a  reasonable 
time  has  elapsed,  creditors  who  have  slept  upon  their 
rights  are  not  entitled  to  enforce  them  as  against  b(m& 
Jide  purchasers.  Ham  v.  Horn  (c),  which  was  cited  to 
shew  that  the  mortgagees  were  bound  to  see  to  the 
application,  applies  to  legacies,  and  not  to  debts ;  and 
fVatkins  v.  Cheeky  which  was  cited  for  the  same  purpose, 

was  a  case  of  fraud,  and  has  no  application  to  the  pre* 
sent  case. 

The  claim  is  barred  by  the  statute  of  limitations; 
and  it  cannot  be  successfully  maintained  that  payment 
of  interest  by  the  surviving  partner  took  the  case  out 
of  the  statute.  In  Jikins  v.  Tredgold  (d),  where  the 
survivor  of  two  persons,  who  made  a  joint  and  pro- 
nuMOiy  note,  paid  interest  upon  the  note,  it  was  held 

that 

(a)  5  Mer.  310.  (c)  S  Sim»  4-  Stu.  199. 

lb)  6  Vet,6Si.  n.  (d)  2  J7.  4>  Crest.  29. 
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18S6.       that  such  payment  of  interest  did  not  take  the  case  out 

J      '  "^     of  the  statute  of  limitations,  so  as  to  make  the  executors 
Bbaithvaitx 

f*.  of  the  deceased  party  liable ;  and  the  authority  of  that 

case  was  recognized  in  the  very  recent  case  of  Slater  v. 
Lawson  {a),  where  Lord  TenUrden  held  that  the  same 
principle  applied  whether  the  payment  were  made  by 
the  survivor,  or  the  representative  of  the  deceased 
party,  and  that  where  a  joint  contract  is  severed  by 
the  death  of  one  of  the  contractors,  nothing  can  be 
done  by  the  personal  representative  of  the  other  to  take 
the  debt  out  of  the  statute,  as  against  the  survivor. 
In  Puiman  v.  Bates  (&),  it  was  held  tliat  a  creditor  under 
the  49  G.  S.  r.  74.  could  not  claim  payment  out  of  real 
estate  in  the  bands  of  a  devisee,  unless  there  had  been 
an  admission  of  the  debt  within  six  years.  An  admis* 
sion  of  the  debt  by  the  executrix  of  a  trader  was  held 
in  that  case  not  to  be  sufficient  to  take  the  debt  out  of 
the  statute  of  limitations. 

Mr.  Kindersleyy  Mr.  Spence,  Mr.  Purvisy  Mr.  JVil^ 
brahanii  Mr.  Witham^  and  Mr.  TorrianOj  for  other  De- 
fendants. 

Mr.  Pembertoriy  in  reply,  admitted  that,  upon  the 
point  of  construction  it  was  difficult  to  maintain  that  the 
testator's  real  estates  were  charged  tdtrd  the  sums  spe- 
cifically charged  upon  the  Sinderiy  and  Kirklington 
estates.  It  was  not  necessary,  however,  that  the  real 
estates  should  be  charged  either  expressly  or  by  impli- 
cation, for  the  trust  which  the  testator  had  created  for 
the  payment  of  his  debts  would,  upon  the  authority  of 
Jones  v.  ScoUy  affect  his  whole  property  both  real  and 
personal,  and  exclude  the  possibility  of  setting  up  the 
statute  of  limitations  a  sa  defence.     The  right  of  the 

Plaintiff 
(a)  1  B.  4r  Add.  396.  {b)  3  Rtm,  188. 
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Plaintiff  ta  claiai  against  the  estate  of  the  deceased        ISBB. 
partner,  was  established  by  the  case  of  Devayrm  v.   „^     -  -' 

USAlTflWAITB 

Noble  {a),  which  had  been  decided  by  Sir  WUUam  _  «. 
Granif  and  affirmed  upon  appeal  by  Lord  Brougham^ 
That  right  was  wholly  independent  of  the  solvency  or 
insolvency  of  the  sarviving  partner;  and  a  joint  creditor 
might,  if  he  thought  fit,  resort  in  the  first  instance  to 
the  assets  of  the  deceased  partner :  Wilkinson  v.  Hender» 
son.  (6) 

me  Master  ^  the  Rolls. 

Upon  the  death  of  John  Britain  the  elder,  the  Plain- 
tiff bad  a  legal  demand  against  the  Defendants,  John 
Britain  and  William  Thackwray^  as  surviving  partners, 
and  besides  that  legal  demand,  she  was  in  equity  entitled 
to  be  paid  out  of  the  estate  of  John  Britain  the  elder, 
the  deceased  partner.  It  is  not  denied  that  she  is  still 
so  entitled,  if  the  parties  now  interested  in  the  estate 
should  not  have  a  valid  defence  arising  from  lapse  of 
time,  or  other  circumstances,  which  have  occurred  since 
the  death  of  John  Britain  the  elder. 

Upon  the  construction  of  the  will  of  John  Britain 
the  elder,  I  think  that  the  direction  to  the  executors  to 
pay  the  debts  did  not  affect  more  than  the  property 
which  be  had  directed  to  come  to  the  hands  of  the 
executors,  and  therefore  did  not  amount  to  a  charge  on 
the  devised  estates  beyond  the  amount  of  the  respective 
sums  of  money  which  he  had  directed  those  estates 
respectively  to  be  subject  to;  Warren  v.  Davies.  (c)  But 
under  the  statute  47  G.  3.  c.  72.  all  his  real  estates,  not 
charged  by  his  will,  were  subject  to  the  payment  of  his 
debts. 

It 

(a)  1  Mer.  529.  (c)  2  Mylne  ^  Keen,  49. 

{6)  1  Mylne  j-  Keen,  582. 
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JS56u  It  appears  that  the  will  was  proved  bj  John  and 

r^^^  ''     George  only,  and  not  by  William  Britain ;  bot,  firamed 

«u  as  this  Will  is,  I  think  that  William^  having  accepted-  the 

fiuTAiN.      Iienefits  given  to  him,  could  not  renounce  the  executor- 

ship  in  such  a  way  as  to  exonerate  himsolf  from  any 

liability  to  which  he  might  be  sul^ted  as  executor  in 

this  Court 

It  does  not  appear  that  the  Plaintiff  had  notice  of  the 
dissolution  of  the  partnership  by  the  death  of  the  elder 
Britain^  or,  if  she  had,  whether  she  ever  applied  to  the 
executors,  as  such,  for  payment  out  of  the  estate  of  the 
deceased  partner.  But  John  Britain^  one  of  the  sur- 
viving partners,  was  an  executor  of  the  deceased  partner, 
and  I  cannot  assume  him  to  have  been  ignorant  of  the 
rights  or  claims  of  the  Plaintiff.  However  the  fiict  may 
have  been  as  to  notice,  the  Plaintiff,  having  her  legal  de» 
mand  against  the  surviving  partners,  as  well  as  her  equi- 
table demand  against  the  estate  of  the  deceased  partner, 
frequently  applied  at  the  banking-house  for  payment;  and 
in  the  course  of  the  years  1827,  1828,  and  1829,  she 
obtained  some  small  sums  on  account 

It  is  obvious  that  the  Plaintiff  has  b,  prima  facie  case. 
The  deceased  JoJm  Britain  was  her  debtor:  she  had 
against  his  estate  a  claim  which  has  not  been  satbfied. 
Why  should  she  not  be  paid  now  ?  In  Vviliamy  v« 
Noble  {a\  Sw  W.  Grant  suid,  *<  It  cannot  be  disputed 
that  the  deceased  partner  was  subject  to  the  liability, 
nor  can  it  any  more  be  made  a  question  that  a  deceased 
partner's  estate  must  remain  liable  in  equity,  until  the 
debts  which  afiected  him  at  the  time  of  his  death  have 
been  fully  discharged.  There  are  various  ways  in 
which   the  discharge  may   take  place,  but  discharged 

they 

(ff)  3  Mer.  619. 
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diey  must  be  before  his  liability  ceases."  In  Wilkinson 
T*  Hendenan  (a\  Sir  Jdin  Leach  considered,  that  ^  the 
estate  of  the  [b)  deceased  partner  is  at  all  events  liable  to 
the  full  satisfaction  of  the  creditors,  and  must,  first  or 
last,  be  answerable  for  the  failure  of  the  surviving 
partner/'  How  then,  in  this  case,  is  the  estate  of  the 
testator  relieved  from  the  liability? 

First,  it  is  said,  that  the  PlaintiiF  is  precluded  from 
relief  by  the  statute  of  limitations.  No  demand,  it  is 
said,  was  made  from  Maixh  1824,  when  the  testator 
died,  lip  to  April  183S,  when  the  bill  was  filed,  a  period 
of  nine  years.  On  this  occasion  it  is  not  necessary  to 
determine  the  effect  of  the  statute  in  barring  claims 
against  the  estate  of  a  deceased  partner,  in  cases  not 
attended  by  the  peculiar  circumstances  belonging  to 
this  case*  But  considering  that  in  cases  of  this  kind  the 
creditor  of  a  partnership  has  a  right  to  avail  himself, 
not  only  of  the  nature  of  the  contract,  but  also  of  the 
equities  subsisting  between  the  parties;  that  the  sur- 
viving partners  may,  as  to  past  transactions  (in  respect 
to  which  they  are  subject  to  liability  in  common  with 
the  estate  of  the  deceased  partner),  be  not  unreasonably 
considered  as  acting  not  only  for  themselves,  but  also 
on  account  of  the  estate  of  the  deceased  partner  —  that 
the  demand  wns  clearly  kept  up  against  the  surviving 
partners-*-  that  one  of  the  surviving  partners  was  one 
of  the  executors  of  the  deceased  partner,  acting  as  such, 
and  also  one  of  the  legatees  of  the  interest  of  the  de- 
ceased partner  in  the  concern,  and  that  the  testator  had 
made  charges  on  his  real  estate  for  the  payment  of  his 
debts,  I  think  that  the  case,-  considering  all  its  circum- 
stances, 

(a)  I  Mtfine  <$■  Keen,  582.  is  by  mistake  printed  for  *'  de- 

(6)  In  the  report  (p.  5S8. 1. 1 S.      ceased." 
from  the  boUom)  "surviTing" 
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18S6.  stances,  does  not  fall  within  the  operation  of  the  statute, 

^      ' "  and  is  not  governed  by  the  legd  consideration  on  which 

ff.  the  cases  of  jtJtins  v.  TredgoU  (a)»  and  Slater  ¥•  Lan^^ 

B.ITAIN.  ^  ^jj^  ^^^^  decided. 

It  is  next  said  that,  by  the  will,  no  more  than  3800/. 
was  charged  upon  Sinderly^  and  no  more  than  liOOf. 
upon  KirkUngtouj  for  the  payment  of  debts;  and  so  far 
I  concur;  but  it  is  further  argued,  that  the  estates  were 
effectually  discharged  from  those  sums  by  the  releases ; 
that  the  mortgagees  are  not  bound  to  see  to  the  appli- 
cation of  the  money,  and  that  they  were  purchasers  for 
valuable  consideration,  without  notice  of  the  Plaintiff's 
claim. 

If  the  two  sums  of  5800/.  and  1400/.  bad  been  raised 
and  paid  to  the  executors,  I  think  that  the  mortgagees 
would  not  have  been  bound  to  see  to  their  application, 
and  there  might  have  been  circumstances  under  which 
the  declaration  and  release  of  the  executors  would  have 
protected  them ;  but'they  had  notice  of  the  will  and  of 
the  trading ;  they  knew  that  by  the  will  the  executors 
were  bound  to  pay  the  debts;  and  that  the  sums  of 
3800/.  and  1400/.  were  given,  with  the  residuary  pro- 
perty, to  the  executors,  chargeable  with  the  debts;  and 
with  this  knowledge  they  take  a  title  under  the  deed  of 
the  20th  of  April  1826,  by  which  it  is  so  far  from 
appearing  that  the  money  was  paid  to  the  executors 
that  I  think  the  contrary  appears;  for  the  sums  of 
3800/.  and  1400/.  are  treated  merely  as  legacies  to  the 
nephews,  who  are  stated  to  have  apportioned  and 
divided  the  amount  among  themselves.  The  conse- 
quence, I  think,  is,  that  the  releases  only  operate  to  the 
extent  of  the  beneficial  interest  to  which  the  executors, 

as 
(a)  2B,i  Crtit.  23.  (b)  1 B,  ^  Adol.  S96. 
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8B  legatees,  were  entitled  in  the  charges ;  and  that,  for  18S6. 
the  benefit  of  creditors,  the  legatees   continue  to  be 

affected  with  the  charges  against  the  mortgagees,  who  «. 

took  under  such  a  title.  Bmtaik, 

As  to  any  daim  against  the  surplus  of  the  Sinderly 
and  ISrUington  estates,  afier  paying  the  charges,  I 
think  that  the  mortgagees  must  be  considered  as  pur* 
chasers  for  valuable  consideration  without  notice. 

Refer  it  to  the  Master  to  take  an  account  of  what  it 
is  due  to  the  Plaintiff  in  respect  of  the  debt  in  the  plead* 
ings  mentioned. 

Declare,  that  for  the  benefit  of  the  Plaintiff  as  a  cre- 
ditor of  the  testator,  the  Sinderly  and  Kirklington 
estates  are  to  he  considered  as  charged  with  the  sums  of 
S80(tf.  and  1400/.,  or  so  much  thereof  as  shall  be  re- 
quired fi>r  fiill  payment  of  what  is  due  to  the  Plaintiff 
as  aforesaid,  and  of  the  costs  of  this  suit. 

Take  an  account  of  the  personal  estate  possessed  by 
the  executors,  and  let  the  same  be  applied  in  or  towards 
satisfaction  of  what  shall  be  found  due  to  the  Plaintiff 
on  taking  the  account,  and  of  the  costs.  If  the  same  shall 
not  be  sufficient  for  that  purpose,  let  the  residue  thereof 
be  raised  by  sale  or  mortgage  of  the  Sinderly  and  Kirk^ 
Ufigian  estates,  in  shares  proportioned  to  the  amount  of 
the  sums  charged  on  those  estates  respectively  by  the 
testator's  will,  and  let  all  proper  parties  join  in  such 
sale  or  mortgage, 
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Mtty  £.  6, 7.  BAKER  V.  SUTTON. 

Abcqueftof  IJENRY  STOCKING,  by  his  wUl,  dated  the  18th 

^«  '^f^tote  ^^  ^^  ^^^^'  *^^'  directing  bis  executore  to  place 

W  such  re-  out  at  interest,  during  tlie  life  of  Frances  JaroiSf  the 

c^itaUe  in-  ^^^  of  1500/.»  on  such  security  as  they  should  approve 

stitutiont  and  in  the  public  funds,  the  dividends  to  be  paid  to  the  said 

^?tlun^e  Frances  Jarvis  during  her  life,  and  that  after  her  decease^ 

kingdom  of  the  said  sum  of  1500/.  should  sink  into  the  residue  of 

in  t^e  opinion  bis  personal  estate,  and  be  applied  in  like  manner  as 

ofthetes-  ^^q]^  residue,  and  after  giving  some  pecuniary  legacies, 

tees  should  be  gave  and  bequeathed  to  the  Defendants,  Charles  Snitim^ 

S^roiS-,  is  ^^'^^  ^^''^^'  Samuel  Stone,  and  Sawutel  Cross,  the  sum 

a  good  chant-  of  6200/.,  to  be  paid  out  of  his  personal  estate  within 

^  A  bequ^t  twelve  calendar  months  next,  after  his  decease,  free  of 

o^okaaey,dU  legacy  duty,  in  trust  to  place  and  continue  the  said 

laid  out  on  sum  of  6200/.  at  the  highest  interest  they  could  legally 

mortgage  se-  ^^j  safely  obtain  for  the  same,  on  such  moi  tiraffe  sccu- 

cunty,  at  the  "^                                                                    ^  ® 

highest  in-  rity  as  they  or  the  major  part  of  them  should  approve 

codd  L*le-  ®'»  *"^  ^^  receive  the  interest,  dividends,  and  produce 

gaily  and  of  the  said  sum  of  6200/.,  and  to  pay  and  apply  the 

tain^  for  the  ^^^^  ^^  ^'^  persons,  at  the  time  and  in  the  manner, 

same,  held  to  and  for  the  several  intents   and  purposes,   in  favour 

be  void  under 

the  mortmain  of  the  poor  of  Hunsianton  and  parishes  adjacent,  and 

^^  for  the  other  purposes  thereinafter  particularly 


tioned ;  that  was,  in  the  first  place,  by  and  ouC  of  the 
interest  and  produce  aforesaid,  to  satisfy  and  pay  all 
expenses,  costs,  and  charges  incurred  in  execution  of  the 
trust  thereby  in  them  reposed ;  and,  in  the  next  place, 
to  pay,  whenever  it  should  be  necessary,  the  expenses 
of  repairing,  resetting,  and  renewing  the  tombs  directed 
in  that  his  will  to  be  erected  to  tlie  memory  of  his 
parents  and  liimself,  and  the  north  Mb  or  tablet  which 

he 
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he  had  directed  to  be  fixed  in  the  church  of  Hunstanion^  1M6. 
with  an  inscription  to  perpetuate  the  remembrance  of 
the  bequests  made  in  his  will ;  and  aiso,  in  the  week 
before  Christmas^  yearly,  to  pay  or  cause  to  be  paid  to 
the  minister,  churchwarden,  and  overseers  of  the  said 
parish  of  Sbmstankmj  the  sum  of  10/.  [The  testator 
proceeded  to  make  similar  bequests  to  the  minister, 
churchwardens,  and  overseers  of  several  other  parishes, 
and  to  direct  that  the  whole  of  such  bequests  should  be 
distributed  for  the  benefit  of  the  poor  of  the  different 
parishes,  at  the  discretion  of  such  minister,  church- 
wardens, and  overseers  respectively.]  The  remainder 
of  the  produce  of  the  said  premises  he  directed  the 
trustees  for  the  time  being  to  account  for  and  pay 
annoaUy,  in  the  week  preceding  Christmas^  unto  the 
minisler,  churchwardens,  and  overseers  of  the  parish 
of  HwiOanianj  to  be  by  them,  or  the  major  part  of 
them,  qiplied  in  manner  following;  that  is  to  say,  to 
the  minister  of  Hunstanton  the  sum  of  20s.  yearly, 
on.  Chrishiua-'dayj  provided  he  should  read  such  part 
of  the  testator's  will  as  related  to  his  bequests  to  the 
poor,  and  preach  a  sermon  on  the  occasion,  at  which 
sermon  the  testator  declared  he  expected  the  objects 
of  his  chariqr  would  attend,  and  that  such  as  should 
not,  without  sufficient  excuse,  should  forfeit  such 
part  of  his  bounty  as  to  the  said  minister,  church- 
wardens and  overseers,  or  the  major  part  of  them, 
shoold  seem  meet  and  proper ;  and  to  the  parish  clerk 
of  the  parish  of  Hunstanton^  on  Christmas'day  yearly, 
the  sum  of  3s.,  for  overseeing  and  cleaning  the  said 
tombs  and  tablets,  and  giving  information  when  the 
same  or  aay  of  them  were  out  of  repair.  And  to  the 
miniater  of  the  parish  of  Holme  for  the  time  being  the 
sum  of  dOs.  for  attending  to  the  said  tombs  and  tablets, 
and  preaching  a  sermon  yearly  in  the  parish  church  of 
Hwukmipn^  with  the  assent  of  the  minister  thereof; 
'.  Vol.  I.  ft  and 
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1836.  mid  be  directed  that  the  sum  of  702.  shoeld  be  yearly 
9et  apart^  appropriated^  and  applied  by  the  mkuaCcr, 
churchwardens,  and  overseera  of  HuMimnUm^  ibr  tbe 
purpose  of  assisting  in  clothing  the  poor  beloaging  lo 
the  parish  of  Htmsianionf  at  the  times  and  in  the 
manner  therein  particularly  directed. 

And  ^^  testator  further  directed,  that  the  sum  of 
15/.9  other  part  of  his  said  money,  should  be  yearly 
set  apart  and  paid  to  an  aged,  discreet,  and  religioas 
woman,  to  be  chosen  by  the  minister  of  HumUmitm  bat 
the  time  being,  able  and  desirous  of  teaching  fifteen 
female  children  of  the  poorest  fiimilies  of  the  sud  pariah 
in  reading,  writing,  knitting,  and  sewin^^  from  the  age 
of  seven  years  until  the  age  of  thirteen  years,  snob 
children  to  be  selected  and  instructed  in  the  manner 
therein  mentioned.  And  the  remainder  of  the  aum  wo 
to  be  annually  received  by  the  minister,  churoh wardens, 
and  overseers  of  Hunsfanioth  after  all  the  befbre-men* 
tioned  payments  should  have  been  provided  for,  the 
testator  directed  to  be  applied  for  the  benefit  of  six  of 
the  most  poor  and  aged  men  belonging  to  the,  aaid 
parish  in  tbe  manner  therein  mentioned.  And  as  to  all 
the  rest,  residue,  and  remainder  of  his  goods,  chattels, 
monies,  securities  for  monies^  whether  in  the  public 
funds  or  otherwise,  and  all  other  his  personal  estate 
whatsoever  and  wheresover,  be  gave  and  bequeathed 
tbe  same  to  his  executors  in  trust  for  such  sundry  reli- 
gious and  charitable  institutions  or  other  purposes  as 
he  might  thereafter  specify  in  any  codicil  or  codicils  to 
that  his  will.  And  in  failure  so  to  do,  in  trust  that  they, 
and  the  survivors  and  the  executors,  and  administrators 
of  such  survivors,  should  pay  and  dispose  of  the  same  for 
such  religious  and  charitable  institutions  and  purposes 
within  tbe  kingdom  of  England  as  in  the  opinion  of  the 
major  part  of  them  should  be  deemed  fit  and  proper.     ^ 

The 
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Tke  tentetor  made  a  eodicii  to  bis  will,  dated  the  1BS6. 
Olh  ijijtme  IMBf  whereby^  after  giving  a  legacy  of  100/. 
t»  the  Defi»idaiit|  Joseph  John  Gurnet/^  be  gave  to  the 
said  Defendant  the  sanin  of  8000^  to  be  invested  in 
gwewniiwit  or  real  aecnrities  (br  the  benefit  of  Emify 
Sioekitig  Jarvist  the  daughter  of  the  said  Frances  Jmvis^ 
and  her  childreni  who  should  attain  the  age  of  twenty- 
one;  but  if  the  said  EmiJy  Stocking  Jams  should  die 
without  leaving  any  children,  or,  being  sucb^  they  should 
die  under  the  age  of  twenty-one,  the  said  testator*directed 
that  the  whole  of  the  said  principal  money,  with  the 
aeeomulatioAs,  dividends,  and  interests  thereof  then  un- 
applied, should  sink  into  and  be  applied  in  the  same 
nnnner  as  before  directed  with  respect  to  the  residtle  of 
his  personal  estate. 

The  biH  was  filed  by  the  next  of  kin  against  the 
trustees  and  tlw  Attomey^General ;  and  the  questions 
in  the  cause  were,  first,  whether  the  bequest  of  the 
vesidne  was  sufficiently  definite  to  take  eflTect  as  a 
good  charitable  bequest;  and,  secondly,  whether  the 
legacy  of  62002.  was  or  was  not  void  by  the  mortmain 
act. 

Mr*  KinderAy  and  Mr.  Bhrnt^  for  the  next  of  kin. 

1%e  first  question  is,  whether  the  gift  of  the  residue 
is  such  a  bequest  as  according  to  the  authorities,  and  es- 
pecially according  to  the  late  case  of  Williams  v.  Ker'^ 
show  {a\  can  take  efiect  as  a  good  charitable  gift.  In 
fmUams  v.  Kershaw  the  testator  gave  the  surplus  and 
ultimate  residue  of  his  personal  estate  to  trustees  upon 
trust  to  invest  the  same  in  the  public  funds  or  on  real 
securities,  and  to  apply  the  dividends,  interest,  and 
Annual  produce  to  and  for  such  benevolent,  charitable, 

and 

(a)  Jftly  1855,  before  the  present  Lord  Chancellor,  when  Master 
of  tbe  Rolls. 

Q2 
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1896L'  wnA  rdigtons  parposes  as  they,  in  ^tmr  discretion, 
should  think  most  advantsgeous  and  benefictali  and 
to  or  for  'no  other  purpose  whatsoever;  and  the 
Ck>urt  held  that  this  was  too  indefinite  a  trust  to  be 
capable  of  being  carried  into  execution  bj  this  Clourt. 
In  Meriee  v.  Tie  Bkkap  of  Durham  {a)y  where  the 
words  were  ^'  to  sach  objects  of  benevolence  mnd  libe- 
rality as  the  Bishop  of  Durkam  in  his  own  discretion 
£jhould  most  approve  of/'  Sir  WilUam  Grant  held  that 
the  tmst  was  too  indefinite  to  be  executed  hy  this  Conrt 
as  ft  charitable  trust,  and  that  the  residue  was  conse- 
quently undisposed  of;  and  that  decision  was  affirmed 
upon  appeal  by  Lord  Eidon*  {b)  In  Vezey  v.  Jam»M  (c), 
where  the  residue  was  given  to  the  testator^s  executors 
upon  trust  to  dispose  of  it,  at  their  pleasure^  either  fin: 
charitable  or  public  purposes,  the  next  of  kin  were  held 
to  be  entitled,  upon  the  ground  that  the  trtist  was  too 
vaguely  and  indefinitely  expressed  to  take  eflfect  as  a 
charitable  gift.  In  Waldo  v.  Cal^  {d\  where  the  tes* 
tator  directed  his  widow,  with  the  advice  and  assistance 
of  his  trustees,  to  apply  a  part  of  his  property  to  the 
promotion  of  charitable  purposes  as  well  of  a  public  as 
a  private  nature,  specifying  some  particular  purposes, 
Sir  WiUiam  Grant  held  that  the  discretion,  as  to  the 
disposition  of  the  fund,  was  in  the  widow,  and  not  in 
the  trustees,  though  it  was  to  be  exercised  with  their 
advice  and  assistance;  and  he  declined  directing  a 
scheme.  In  Ommaney  v.  Butcher  (e)  the  testator  directed 
his  "  remaining  money  "  to  be  given  in  private  charity ; 
and  Lord  Eldon  held  that  private  charity  was  an  object 
too  indefinite  to  enable  the  Court  to  carry  the  tmst  into 
execution.  Horde  v.  The  Earl  of  Suffolk  (g)  may  seem 
somewhat  inconsistent  with  this  decision ;  for  there  the 

testatrix  > 

(fl)  9  Fes.  399.  (rf)  16  Vet.  206, 

(b)  10  Vet.  523.  (e)  Turn.  4^  Buu.  260. 

(c)  1  Sm,  i  Sitt.  69.  (g)  2  Mylne  4-  Keen,  59. 


CASES  IN  CHANCERY.  ^2d 

testBtriK  bequeathed  sums  ta  be  distributed  aniMially  in  IBSft 
cheritiesy  at  the  disGretion  of  the  trastees,  either  to  private 
iDdividuals  or  pabliciastitiitions;  and  the  Court  de- 
darad,  as  in  WaUor,  Caley^  that  the  legacies  did  not 
frii»  but  that  a  sebeme  \rBS  unnecessary.  It  is  to  be 
obsenred  that  in  Horde  v.  The  Earl  of  Suffolk  Sir  John 
LeaA  makes  no  allusion  to  the  case  of  Ommanof  v. 
Butcher:  be  founds  his  decree  entirely  upon  the  resem- 
blance of  the  bequest  in  the  case  before  the  Court  to 
that  in  Wcddo  v.  Calej^ ;  and  there  is  no  reason  to  sup- 
pose that  he  intended  to  question  the  authority  of-  Onh 
maney  v.  Butcher.  As  to  the  gift  of  6200^  directed  to 
be  invested  in  mortgage  security,  there  can  be  no  doubt 
that  the  testator  intended  that  sum  to  be  invested  in 
real  securi^ ;  and  the  gift  is  consequently  void  under 
the  mortmain  act. 

Mr.  Chandless  and  Mr.  BoujpeUf  contra. 

This  case  is  distinguishable  from  Morice  v.  The  Bishop 
of  Durham^  and  the  late  case  of  Williams  v.  KershaWy  for 
in  those  cases  the  Court  went  very  much  upon  the  efiect 
of  the  words  "  liberal  *'  and  "  benevolent."  Benevo- 
lence is  sufficiently  distinguishable  from  charity,  at 
least  from  charity  in  that  sense  in  which  it  is  understood 
in  courts  of  equity ;  but  charity  is  of  the  very  essence  of 
religion,  and  it  would  be  difficult  to  point  out  any  chart- 
table  purpose  which  would  be  inconsistent  with  religion, 
or  any  religious  purpose  which  would  conflict  with 
charity. 

Lord  Bathwrst'  held  a  gift  to  charitable  and  pious 
naes  to  be  a  good  charitable  bequest,  and  the  word 
^  pious ''  is  synonymous  with  religious ;  Jttometf^eneral 
V.  Harick.  (a)    Supposing,  however,  that  religious  pur- 
poses 
•(«)  Ambl.lM. 

QS 
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1606.  posei  «re  to  be  OMitidered  as  distinet  kom  cfatritaUe 
|MirpoM«»ib0n  tbeword  '^aDd**  nivst  be  takan  di^u^ 
iiyelyi  and  will  be  eqaividtiit  to  '^or;*'  and  if  eqamr 
lent  to  *<or,''  it  has  been  bald  that  where  ao  optioift 
i$  given  between  iwo  nodes  of  proceeding,  one  of 
wliich  oGDhf  will  give  efleccto  a  charitable  gift,  the  Goiflrt 
will  adopt  th«t  which  will  eflbduate  the  charitable  in- 
Imtion  of  the  testator.  Thus,  in  The  JUomey-Gmteral 
▼.  Hfff  <«),  the  Lord  ChaoceUor  saya  that,  if  in  that 
«ase  it  bad  been  the  intention  of  the  testator  to  give 
the  trustees  power  to  lay  out  the  residue  of  his  person^ 
estate  in  the  purchase  of  lands  eiiker  in  ScoHamd  or 
JBn^andf  the  gift  to  charity  would  be  good. 

The  lastHnentioned  principle  applies,  also,  to  (he  gift 
of  the  6200/.,  which  the  testator  has  directed  his  trustees 
to  invest  on  mortgage  security  at  the  highest  interest 
they  can  legally  and  safely  obtain  for  the  same.  The 
word  mortgage  does  not  necessarily,  or  ex  vi  termini^ 
mean  a  pledge  of  real  estate.  The  first  definition  of  a 
xnor^(^  in  Comyifs  Digest  is  "  quasi  nuniuum  vadium^ 
when  a  thing  moveable  or  immoveable,  as  goods  or 
land  are  pledged  as  a  security  for  repayment  of 
money."  If  goodsi  thereFore,  may  be  pledged,  and  the 
charitable  purpose  of  the  testator  thereby  efi*ectuated, 
why  is  it  to  be  assumed  that  land  was  intended  to  be 
pledged,  when  a  mortgage  of  land  will  defeat  the  chari- 
table intention  of  the  testator?  Besides,  the  testator 
was  possessed  of  Hibefmian  and  Angla^Mexican  mining 
shares,  and  the  testator  might  well  have  contem- 
plated an  investment  in  foreign  real  securitiest  which 
are  not  within  the  statute  of  mortmain,  especiaUy  as  he 
has  directed  that  the  mortgage  security  should  be  at  the 
highest  interest  that  could  be  legally  and  safely  obtained 

for 

(a)  Si2t/M.SS8. 
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ibr  the  mne.  la  Grimmeti  v.  GfrwiM^(a),  the  Court  18Mf 
went  s  gwat  length  ia  support  of  the  principle  here 
contended  for.  In  thet  cese  Lord  HarAmcke  held, 
thet  m  derise  to  a  charity  of  money,  directed  to  be 
inveiied  in  the  pubUc  funds  till  the  whole  could  be 
laid  out  in  the  purcbeee  of  laoda  to  the  satiafiurtion  of 
the  trustees,  was  not  within  die  statute  of  mortmain;  the 
ground  of  his  decision  being  the  possibility  that  the  law 
might  be  altered,  and  that,  while  it  remained  unaltered, 
the  trustees  could  not  be  supposed  to  approve  of  laying 
the  money  out  in  land ;  and  also  the  possibility  of  the 
trust  devolving  upon  the  Court,  if  the  trustees  should 
decline  to  act,  in  which  case  the  Court  would  order  the 
money  to  be  placed  in  the  funds,  and  not  to  be  invested 
in  lands. 

Mr.  Kinderdetfi  in  reply. 

The  question  is  not,  as  the  case  has  been  argued  on 
the  other  side,  whether  charity  in  the  scriptural  sense 
— *-the  ayaTi)  of  St*  Paul  y^  is  of  the  essence  of  reli- 
gion, which  is  undeniable;  but  whether  religious  pur- 
poses are  necessarily  charitable  purposes  in  the  sense 
wher^n  charitable  purposes  are  understood,  and  can 
be  carried  into  effect  in  this  Court.  In  that  sense, 
which  is  to  be  gathered  chiefly  from  the  enumeration 
of  charitable  purposes  in  the  statute  of  Elixabeth  (£), 
and  what  may  be  deemed  by  analogy  to  be  within 
the  intendment  of  the  statute,  many  religious  pur- 
poses are  not  necessarily  charitable,  though  they  may 
be,  and  undoubtedly  are  so,  in  a  purer  and  more 
enlarged  sense  of  the  word.  A  gift  of  stock  to  be 
applied  for  ever  in  the  purchase  of  such  books  as, 
by  a  proper  disposition  of  them,  might  have  a  tendency 
to  promote  the  interests  of  virtue  and  religion,  and  the 

happiness 
(«}  Jui/. sio.  (k)  Stit.  43  ^tth  r.  4* 
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happiness  of  mankind,  exemplary  as  diat  parpote  was, 
was  held  not  to  raise  a  charitable  tn»t  Bmme  v. 
Yeale,  (a)  The  words  <*  mortgage  security''  were  dtiuAf 
used  by  the  testator  in  their  ordinary  aense^  and  the 
trustees  would  not  have  been  justified  ia  investtag 
the  money  in  lands  out  of  the  country* 


May  6.  The  Master  of  the  Rolls. 

In  this  case  the  bequest  is  for  such  religious  and 
charitable  institutions  and  purposes  as  the  major  part  of 
the  trustees  shall  think  proper ;  and  the  question  is, 
whether  this  is  to  be  considered  as  a  gift  for  charitable 
purposes.  In  Williams  v.  Kershaw^  the  gift  was  for 
such  benevolent,  religious,  and  charitable  purposes  as 
the  trustees  should  in  their  discretion  think  most  bene- 
ficial; and  the  Master  of  the  Rolls,  considering  that 
these  words  were  to  be  taken,  not  conjointly,  but  in  a 
distributive  sense,  was  of  opinion  that  they  were  too 
vague  to  raise  a  charitable  trust  which  this  Court  could 
carry  into  execution.*  I  have  looked  carefully  into  alt 
the  cases,  and  I  do  not  find  any  one  of  them  precisely 
in  point  with  the  present.  In  Morice  v.  The  Bishop 
of  Durham  (6),  where  the  bequest  was  for  objects  of 

benevolence 

(a)  Cited  in  a  note  to  Mog-         (b)  9  Vet.  399. 
gridge  v.  Thackwall,  7  Fe$.  50. 


*  The  words  of  Lord  CoUen-  of  his  trustees  only  within  the 

ham  as  to  this  point  were  as  limits  of  what  was  benevolent^ 

follows :  — "  Did  he  (the  test-  or  charitable,   or  religious.*'  — : 

ator]  mean  that  there  should  be  **  The  option  in  the  present  case 

no  application  of  any  fund  to  makes  the  gifl  bad,  not  because 

any  but  religious  purposes  ?  Such  illegal,  but  because  it  introduces 

is  not  the  natural  meaning  of  a  generality  which  deprives  it  of 

the  wordsy  or  the  apparent  in-  its  character  of  a  charity  legacy, 

tention  of  the  testator.    He  in-  and  makes  it  impossible  for  this 

tended  to  restrain  the  discretion  Court  to  ezecvte  it" 
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benevolence  and  liberalitjFs  much  stress  was  laid  upon  181I6. 
the  word  **  liberality,''  as  a  word  not  only  not  necet- 
sacrily  importing  obari^,  but  often  conveying  notions 
mconsistent  with  any  purposes  of  charity,  and  at  any 
rate  open  to  such  latitude  of  construction  as  to  raise  no 
trust  which  a  Court  of  equi^  could  carry  into  execution. 
All  the  cases,  with  one  exception,  go  to  support  the  pro- 
position, that  a  religious  purpose  is  a  charitable  purpose. 
In  the  Attorney^General  ▼,  Stepney  {a\  the  testator  gave  the 
residue  of  his  personal  estate  for  the  use  of  the  Welsh  cir- 
culating charity  schools,  as  long  as  they  should  continue, 
and  for  the  increase  and  improvement  of  Christian  know* 
ledger  and  promoting  religion,  and  to  purchase  bibles 
and  other  religious  books.  Lord  Eldon  assumes,  through* 
out  his  judgment,  that  a  religious  purpose  was  a  chari- 
table purpose.  He  adverts  to  the  case  of  Mr.  Bradlej/s 
will,  Browne  v.  Yeale  (&),  where  the  testator  directed 
such  books  to  be  purchased  and  circulated  as  might 
have  a  tendency  to  promote  the  interests  of  virtue  and 
religion,  and  the  happiness  of  mankind,  and  he  sufficiently 
manifests  his  dissent  from  Lord  ThurUrafs  decision  in 
that  case  in  favour  of  the  next  of  kin,  by  intimating  that 
he  should  not  follow  it  unless  the  very  words  were  again 
to  be  decided  upon. 

I  am  of  opinion  that  the  bequest,  in  the  present  case, 
for  such  religious  and  charitable  institutions  and  pur- 
poses as  the  trustees  should  think  fit,  is  a  good  chari- 
table gift. 

As  to  the  other  point,  I  think  I  am  not  at  liberty  to 
adopt  the  refinements  suggested  at  the  bar,  but  that  I  must 
look  to  what  the  testator  really  and  substantially  meant. 
I  cannot  suppose  that  the  testator  meant  the  mor^ge 
of  a  ship,  or  of  any  personal  chattel,  or  that  the  testa- 
tor 
(a)  10  Va.  SS.  (5)  7  Fei.  SO.  n. 
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18S6;  tor  contemidaled  the  investment  of  the  monqr  in  Lrt' 
Umd  or  Scotland^  or  in  any  foreign  country.  The 
impression  npon  my  mind  is  that  the  testator  intended 
an  investment  in  real  security;  but  I  will  consider  that 
point  before  I  finally  decide  it. 


IfoyT.  On   the  following   day  his   Lordship  intimated  his 

adherence  to  that  opinion. 


Dedare,  that  the  beqnest  of  690(ML  is  void  by  the 
statute  of  mortmain.  Dedare^  that  the  bequest  of  the 
residue  of  the  testator's  estate  for  charitable  purposes  ia 
void  under  the  statute  of  mortmain,  so  fiur  as  such  residue 
consists  of  any  interest  in  land  or  money  payable  out  of 
or  secured  on  land.  Declare,  that  the  HiUrman  min-* 
ing  shares  and  An^o-MaekoM  mining  shares  in  the 
report  mentioned,  are  not  such  an  interest  in  lands  as 
that  the  bequest  thereof  for  charitable  purposes  is 
within  the  operation  of  the  Statute  of  Mortmain. 
Declare,  that  the  funeral  and  testamentary  expenses, 
debts,  and  legacies  (except  the  62002.  legacy),  and  the 
costs  of  all  parties  of  this  suit,  as  between  solicitor  and 
client,  ought  to  be  paid  pro  raid  out  of  the  mixed  person- 
alty and  pure  personally ;  and  refer  it  to  the  Master  to 
apportion  the  same  accordingly.  Declare^  that  the 
Plaintiffs  entitled  as  next  of  kin  to  so  much  of  the  mixed 
personalty  as  shall  remain  after  paying  its  proportion  of 
such  funeral  and  testamentary  expenses,  debts,  legacies, 
and  costs.  Let  the  costs  of  all  parties  be  taxed  and  paid 
as  between  solicitor  and  client.  Let  the  trustees  submit 
a  scheme  to  the  Master  for  an  application  of  so  much  of 
the  pure  personalty  as  shall  remain  after  paying  its  pro* 
portion  of  such  funeral  and  testamentary  expenses,  debts, 
legacies,  and  costs.  And  let  the  costs  of  and  inddent 
to  sodi  scheme  be  paid  exclusively  out  of  the  pure  per- 
sonalty. 
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18S6. 

MANN  c  BURLINGHAM.  Myt. 

'T^HE  will  of  John  Mann   oootaioed  the  following  A  direction 
-■-    bequest:— « I  wUl  and  desire  my  executors  to  J^J^^^ 
purchase  so  much  freehold  lands  as  can  be  bought  for  much  freehold 
loot,  after  reserving  so  much  of  that  lOOfc  as  shall  be  SJougSS 
sufficient  to  pay  for  the  conveyance  of  the  land,  and  other  loo/.  for  a 
expenses  that  the  law  of  the  case  may  require*    And  I  purpose;  and 
will  that  the  land  so  purchased  be  safely  conveyed  to  *°„ij*„^*°^ 
trustees,  such  as  are  appointed  from  time  to  time  to  conyeniently 
manage  the  estate  long  since  given  fiw  the  support  of  ^[^jlf^elve 
the  particular  Baptist  interest  at  Guat  £Uingham%  of  months  after 
which  interest  CkarU$  Hat$ier  is  now  pastor.    And  my  dMewe,  to  * 
will  is,  that  the  hind  so  purchased  be  so  conveyed  as  payso«.  oer 
the  profits  arising  therefrom  be  enjoyed  and  received  gueh  charit- 
hereafter  by  the  minister  or  pastor  of  the  aforesaid  par-  able  purrosc, 
ticular  Baptist  church  at  Great  ElUngham  for  ever,  so  purchase 
as  to  be  consolidated  with  the  old  estate*    And  in  case  ^^  ^^ 
land  cannot  be  conveniently  purchased  within  twelve  not  give  the 
months  after  my  decease^  my  will  is  that  20f.  per  quarter  ^  discretion 
be  paid  to  the  minister  of  such  Baptist  church  as  shall  ^  ^o  ^^  the 
be  the  resident  preacher  from  time  to  time  until  such  the  mortmain 
purchase  can  be  made.     And  I  hereby  authorise  my  ^^- 
executors  to  raise  the  said  lOOA  so  given  as  aforesaid 
out  of  my  real  estate  or  personal  estate/' 

The  question  was,  whether  this  bequest  was  within 
the  mortmain  act. 

*  Mn  Wrag^  for  the  AUoma/'Qenerd^  submitted  that 
the  executors,  under  this  bequest,  had  such  a  discretion 
as  enabled  them  to  abstain  from  laying  the  money  out 
in  land,  and  consequently  to  support  the  charitable 

intention 


BirtUNQBAX. 
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intention  of  the  testator.     In  Grimmett  ▼.  Grimmdt  {a\ 
the  testator  directed  a  fund  to  stand  in  the  name  of 
V.  trustees  until  the  whole  could  be  laid  out  in  the  purchase 

of  lands  for  a  charitable  purpose  to  their  satisfaction ; 
and  Lord  Hardwicke  supported  the  charitable  gif^  and 
held  that,  so  long  as  the  statute  remained  in  force,  the 
trustees  could  never  approve  of  so  laying  it  out^  and  it 
would  be  a  breach  of  trust  if  they  did.  In  this  case, 
the  executors  had  a  discretion  to  give  effect  to  the  tes- 
tator's intention  in  a  lawful  manner,  if  land  could  not 
be  conveniently  purchased  within  twelve  months  after 
his  decease;  and  as  land  never  could  be  conveniently 
purchased,  as  long  as  the  mortmain  act  remained 
in  force,  the  executors  had  a  continuing  discretion. 
Whenever  an  alternative  was  presented  of  executing  a 
charitable  purpose  in  a  lawful  and  in  an  unlawful  man- 
ner, the  Court  would  effectuate  the  charitable  intention. 

Mr.  Kindersleyf  contra^  contended,  that  in  this  case 
the  testator  had  given  no  such  alternative  to  his  execu- 
tors ;  he  had  merely  substituted  a  mode  of  effecting  his 
charitable  purpose  for  a  limited  time^  if  it  should  not 
be  convenient  to  purchase  land  immediately  after  his 
decease,  and  when  that  limited  time  had  expired,  the 
executors  were  expressly  required  to  purchase  land.  In 
Grieves  v.  Case  (ft),  where  the  testatrix  gave  to  trustees 
a  sum  of  money  for  a  charitable  purpose,  to  be  laid  out 
in  the  purchase  of  land,  and  to  be  placed  out  at  in- 
terest till  a  purchase  could  be  made,  the  Court  held, 
that  the  gift  was  void,  because  land  was  ultimately  the 
thing  intended  to  be  given.  In  construing  charitable 
bequests,  the  Court  would  not  act  upon  ingenious  re- 
finements, or  exercise  its  astuteness  for  the  purpose  of 
giving  effect  to  such  gifts,  but  would  in  these  as  in  all 

other 

(a)  i<wW.2|0.  (A)4jPro.67. 
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other  cases,  look  to  the  plain  expressions  used  by  the        18S6. 

testator  for  the  purpose  of  determining  whether  those 

expressions  were  or  were  not  consistent  with  law.     This 

was  the  principle  upon  which  the  Court  proceeded  in  B^*w<*k^*'- 

the  late  case  of  Baker  v.  Sutton  (a)  in  deciding  that  a 

direction  to  invest  upon  mortgage  security  could  only 

be  taken  to  apply  to  an  investment  on  a  mortgage  of 

land. 

T^eM^STEB  of  the  Rolls. 

If  I  were  called  upon  to  decide  upon  the  very  words 
used  by  the  testator  in  the  case  of  Grimmett  v.  Grimmett, 
I  should  follow  the  decision  of  Lord  Hardwicke  in  that 
case.  But  the  present  case  is  distinguishable  from 
Orimmett  v.  Grimmett^  leaving  no  such  discretion  to  the 
trustees  as  that  which  Lord  Hardwicke  made  the  foun- 
dation of  his  judgment.  The  words  here  are,  '<  In 
case  land  cannot  be  conveniently  purchased  within 
twelve  months  after  my  decease,  my  will  is  that  205. 
per  quarter  be  paid  to  the  minister  of  such  Baptist 
church,  until  such  purchase  can  be  made."  There 
can  be  no  doubt  that  the  testator  intended  the  trustees 
at  all  events  to  invest  the  money  in  land ;  and  I  am  of 
opinion,  therefore,  that  this  legacy  cannot  stand. 

(a)  iuprh^  p.  894. 
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^^'^^  BELK  t?.  SLACK. 


Beciuestof        J/y ILLIAM  BELK,  by  his  wiU,  daltd  the  l$lh  •£ 

for  life,  and '  November  1799)  gave  the  risidne  of  his  red  mmi 

^^thed^th  personal  estate  to  trustees  upon  trust  to  pay  the  iDtemt 

to  O.  B.  and    and  produce  thereof  to  his  mother  during  her  life,  and 

^2iy  dU*     aaer  the  decease  of  his  mother  and  daogbtsr  he  de- 

▼ided  between  vised  and  bequeathed  the  same  to  his  brother,  George 

MdTihare^      Bf/A,  and  his  sister,  Hannah  BeUe,  to  be  equally  divided 

dike,  or  to  between  them,  share  and  share  alike,  or  to  the  survivor 
tbesumvor  .  ^   , 

or  survivors  Or  survivors  of  them, 
ofthenu 

O.  B,  and 
H.  B.  both  The  testator  died  shortly  after  the  date  of  his  will, 

Hfedme  of  the  ^^^^°8  ^^^  mother,  his  daughter  Sarah  Slacks  his  bro- 


sunriyin^  ther  George  Belk^  and  his  sister  Hannah  Belk^  sur- 

Held,  that     *  viving  him.     It  appeared  by  the  Master's  report  that 

their  rcpre-       Gemge  Betk  died  in  1820,  and  that  Hannah  Belt  sur- 

sentatives 

were  respec-     vived  the  testator,  but  had  not  been  heard  of  for  upwards 

to  a  mo°idt^^f  °^  ^^'""^y  y®*"'    '^^^^*  *^^*»  ^®  testator's  daughter, 
the  residue  on  and  sole  next  of  kin,  survived  the  testator's  mother,  and 
the  death  of       *•  ^  .     ,001 
the  surviving     died  m  1.821. 
tenant  for 

The  bill  was  filed  by  the  personal  representative  of 

George  Belk  against  the  personal  representative  of  Sarah 

Slacks  and  the  question  in  the  cause  was,  whether  the 

Plaintiff  was  entitled  to  a  moiety  of  the  residue  of  the 

testator's  personal  estate  (there  being  no  real  estate)*  or 

whether,  in  the  events  which  happened,  the  residue  was 

undisposed  of  at  the  death  of  the  surviving  tenant  for 

life,  and  went  to  the  testator's  next  of  kin. 

Mr.  Pemberton  and  Mr.  Parker^  for  the  Plaintiff,  said, 
that  the  gift  to  the  testator's  brother  and  sister  in  words 

importing 
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importing  a  tenancy  in  common,  could  not  be  affected 
by  the  words,  "  or  to  the  survivor  or  survivors  of  them  ;** 
for  the  word  **  survivors ''  could  not  be  referred  to  two 
person^  and  must  be  rejected  as  insensible.  Words  of 
survivorship,  combined  with  words  importing  a  tenancy 
in  common,  if  capable  of  any  construction,  must  be 
referred  to  the  death  of  the  testator.  George  Belif  there- 
Son^  took  a  vested  interest  in  a  moiety  of  the  residue  as 
tenant  in  common  with  his  sister :  Brown  v.  Bigg  (a) ; 
Shergcid  v.  Boone,  {p)  In  Shirgess  v.  Pearson  {c)  there 
were,  as  in  the  present  case,  after  a  tenancy  for  life, 
words  importing  a  tenancy  in  common,  and  words  im- 
porting  survivorship,  the  testator  having  given  a  fund  to 
his  daughter  for  life,  and  after  her  death  to  be  equally 
divided  among  her  three  children,  or  such  of  them  as 
should  be  living  at  her  death.  All  the  children  died 
in  the  lifetime  of  the  tenant  for  life ;  and  it  was  held 
that  they  took  vested  interests  transmissible  to  their  re- 
presentatives. 

Mr.  Kinderdeyy  contrd. 

The  words,  ^*  survivor  or  survivors  of  them  **  are 
properly  referrable  to  the  death  of  the  tenants  for  life. 
It  is  now  settled  that,  where  a  legacy  is  given  to  several 
persons,  equally  to  be  divided  between  them,  or  to  the 
survivors  or  survivor  of  them,  and  a  previous  life  estate 
be  given,  the  period  of  division,  to  which  the  survivor- 
ship must  be  referred,  is  the  death  of  the  tenant  for 
life;  Oippsv.  W6lcott.{d)  Here,  the  legatees  having 
died  in  the  Kfedroe  of  the  tenant  for  life,  the  period  of 
division  never  arrived,  and  the  legacy,  at  the  death  of 
the  surviving  tenant  for  life,  was  undisposed  of,  and  be- 
longed to  the  next  of  kin. 

Mr. 

(«)  7  Vei.  «79.  (c)  4  Mad.  411. 

(&)  IS  re9.  S7a  (ii  4  Mai.  1 1. 


Slaci. 
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Mn  PembertoUy  in  reply. 

Cripps  T.  WolcoU  is  iDConsistent  with  the  previous 
fliUboniiet;  and  there  is  nothing  in  this  will  from  which 
k  caa  lie  i«atonably  inferred  that  the  testator  Intended 
his  bouaty  to  bn  brother  and  sister  to  depend  upon  the 
Wting^cy  of  their  sunriving  the  tenant  for  life. 

Thf  MAaTEB  ff  ike  Rolls  held,  that  Hannah  Belt 
moat  be  preaomed  to  have  died  in  die  lifetime  of  the 
^iirviviog  tenant  for  life ;  and  that  the  Plaintiff,  and  the 
reprasantatiye  oiHawnak  Betk^  were  respectively  entitled, 
at  tba  death  of  the  surviving  tenant  for  life,  to  a  moiety 
of  tbeieiidae. 


Jvfy9. 


HUTCHINSON  v.  STEPHENS. 
HUTCHINSON  v.  GREEN. 


The  testator     JJ^NRY  WILKlTlTSON,  by  his  witt  dated  the  15th 

fiuiL,  tene-  o^  January  1791,  devised  and  bequeathed  his  real 

n^Dte^and       estate^  and  the  residue  of  his  personal  eatat^  in  the 

ments,  and       following  words :  —  **  I  do  hereby  give,   devise^ .  and 

Sr^^nal^^  bequeath  all  and  every  my  freehold  houses,  land%  fcane-, 

esute,  totrui-  mentfi,  afid  hereditaments  whatsoever  and  wheresQe^^er, 

tb^use  of  his   ^°  possessioi^  reversion,  remainder,  or  expeotaneji^  and. 

^^dson  H.     also  all  the  rest,  residue,  and  remainder  of.i^y.peKSonal, 

after  his  de^     estate  whatsoever  not  hereiubefore  disposed  of,  after 

cease  in  trust  iMVmertf 

forthechild  ¥^*»^^^ 

and  children  ofiT.  T.,  ^t  his  or  their  9^  of  tventy-oney  as  tanaats  ia  eominon; 
but  ID  case  H,  T.  ihould  happen  to  die  without  leaving  any  lawful  issue  of  his  body 
living  at  the  time  ff  his  deoeaae^  than  over. 

S.  T.  had  two  children,  a  son,  who  died  in  his  infancy  and  a  daughter  who 
attuned  twenty-one,  but  oied  intestate  in  the  lifetime  of  if,  7\,  leaving  children : 
Held,  that  in  the  eveat^  which  happened,  the  personal  estate  belonged  to  the 
personal  representative  of  the  daughter  of  H,  T,^  and  that  .the  real  estate  vested  in 
oer  hdMitJaw. 
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payment  of  niy  debc%  Icgades,  and  funeral  ezpensest'  1686# 
and  the  charges  of  proving  this  my  will,  unto  the  said 
WilUam  SUpketis,  Tkamoi  Whiie,  and  W.  MarricHf  their 
heir%  execubmb  adminutratorsi  and  essoins  fer  e?er,  (ao- 
ooiding  to  the  several  and  distinct  estates,  rights,  and  in- 
terests which  I  have  and  they  can  take  thereinf )  in  trust 
for  and  to  the  use  of  my  grandson  Henry  Trippf  for 
and  during  the  term  of  his  natural  life;  and  from  and 
4fter  his  decease^  in  trust  for  the  child  and  children  of 
die  said  Hemy  Tripp  lawfully  to  be  begotten,  if  more 
than  one  at  bis,  her,  and  their  respective  ages  of  twenty- 
one  years,  in  equal  shares  and  proportions,  to  take  as 
tenants  in  common  and  not  as  joint  tenants ;  and  if  there 
shall  be  but  one  child  of  the  said  Henry  Tripp  living  at 
the  time  of  his  decease^  then  in  trust  for  such  only  child 
at  his  or  her  said  age  of  twenty-one  years.  But  in  case 
my  said  grandson  Henry  Tripp  shall  happen  to  depart 
this  life  without  leaving  any  lawful  issue  of  Jiis  body 
living  at  the  time  of  his  decease,  then  and  in  such  case 
I  do  hereby  give,  devise,  and  bequeath  all  and  every  my 
said  freehold  estates,  and  the  said  residuum  of  my  per- 
sonal estates,*'  over  to  the  persons  therein  mentioned. 

Hie  testator  died  in  November  1 791,  leaving  his  grand- 
son Henry  Tripp^  named  in  the  will,  his  hrir-at-law  and 
sole  next  of  kin.  Henry  Tripp  had  issue  a  son  who 
died  an  infimt  in  his  lifetime,  and  a  daughter.  Christian 
Mary^  who  intermarried  with  the  Plaintiff  HuichinsoMf 
and  had  several  children,  parties  to  the  cause. 

Christian  Mary  Hutchinson  died  ui  Minf  1S88,  in  the 
lifetime  of  her  father  Henry  TMpp^  who  died  in  the  year 
1831,  and  by  his  will  bequeathed  all  his  property  among 
the  children  of  his  daughter  Christian  Mary  Hutchinson* 
The  Plaintiff  Hutchinson  having  taken  out  administration 
to  the  estate  of  his  tvife^  filed  the  original  bill  against  the 

Vqa^  I.  M  trustees 
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(rtistees  UDd.persQns  iotereated  .under  ihe  vill,  dmmtiii^ 
Aq  perpomLesUOie.    He  subaequently  bocame  a  banb* 
npU  ami  M  supplemental  bill  waa  filed  by  tbe  parliea 
SrspR««i^'    claiioing  iQtereaU  under,  tbe  will  agpiinat  bia  aasigneo^    . 

.  Jdr.  Pemberitm  and  Mr.  £cg<n,  for  die  Plaintiff  i» 
the  original  auit. 

The  PlaiDtiflP  in  tbe  original  suit  claimed,  under  tbe 
m\l  of  tbe  testator  in  tbe  cause,  as  administrator  of  bis 
wife,  the  whole  of  tbe  testator^s  personal  estate;  and  as 
executor  and  trustee  under  the  will  of  Henn/  Tripp,  be 
Has,  notwithstanding  bis  bankruptcy,  a  snf&cient  interest 
to  maintain  tbe  suit.  Tbe  testator  created  a  mixed  fund^ 
and  gave  the  residue  to  bis  grandson,  Hemy  Tripp^ 
for  life^  and,  after  his  decease,  in  trust  for  the  child 
and  children  of  his  grandson,  at  his  and  their  respective 
ages  of  twenty-one  years  in  equal  shares ;  and  if  but 
one  child  di  Henry  Tripp  living  at  tbe  time  of  bis  de- 
cease^ in  trust  for  that  only  child.  The  testator  had 
only  one  child  who  attained  twenty*one,  Christian  Marys 
and  that  child,  who  afterwards  married  the  Plaintifi^ 
took  a  vested  interest,  on  attaining  twenty-one,  in 
the  personal  estate.  There  is  a  gift  over,  <<  in  case 
ffenry  Tripp  shall  happen  to  depart  this  life  without 
leaving  any  lawful  issue  of  his  body  at  the  time  of  his 
decease :"  but  Henry  Tripp  did  leave  lawful  issue  of  bis 
body,  namely,  the  children  of  the  daughter  under  whom 
tbe  Plaintiff  claims.  Tbe  limitation  over,  therefore, 
cannot  take  effect,  unless  the  words  ^'  any  issue  "  are 
to  be  read  **  such  issue,"  or  <'  children,"  in  opposition 
to  their  natural  meanings  and  also  to  tbe  plain  intention 
of  tbe  testator;  for  be  could  never  intend  any  collateral 
relations  to  take,  while  he  had  any  descendants  living. 
The  Court  will  always  struggle  in  favour  of  a  construe^ 
tion  which  supports  tbe  natural  preference  which  a 
testator  must  be  presumed  to  give  to  his  descendants. 

Thus 


StE»B£KB. 
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Thos  in  Sturgess  v.  Pearson  (a),  where  the  testator  gave        18SA. 
the  interest  of  a  fund  to  his  danehter,  and  after  her   <!     ^~  ^ 
decease,  the  principal  to  be  eqirally  divided  amongst  t^. 

4ier  diree  chHdren,  or  such  of  them  as  should  be  living 
at  her  death,  the  Court  considered  the  woi^s  ^  audi  cf 
them,  &c^  to  mean  some  or  one ;  and  as  none  of  them, 
in  the  event  which  happened,  were  living  at  the 
mother's  death,  held  that  the  teatato/s  grandiihSdren 
took  vested  interests  transmissible  to  llbeit  r^esenta- 
tives.    The  Plaintiff  has  no  interest  in  die  red  estate^ 

Mr/  Tinney  m\d  Mr.  Longktff  for  the  children  of 
Chrutian  Mary  Hutchinson. 

After  the  legal  estate  given  to  Henry  Tripp  for  life  (for 
the  trustees  are  mere  feolFees  to  uses),  the  testator  gives 
his  lands,  tenements,  and  hereditaments,  to  the  child  or 
children  of  Henri/  Tripp  at  his  or  their  respective  ages  of 
twenty^one,  which,  though  there  are  no  words  of  limit- 
ation,  and  though  the  words  ^Mands,  tenements,  and  here- 
ditaments'' are  insufficient  {Denn  v.  Mettor{b) )  without 
such  words  to  carry  tlie  fee,  passed. the  fee^  as  we  con- 
tend, in  the  present  case,  to  the  children  of  Henry  Trippf 
and,  in  the  event  which  happened,  to  his  daughter.  It 
is  to  be  observed  that,  in  the  clause  containing  the  gift 
over,  the  testator  devises  all  his  '*  estates,"  a  word  which, 
bad  it  been  used  in  the  direct  devise  to  Henry  Tripp*g 
children,  would  have  been  sufficient  to  pass  the  fee,  and 
which  may  be  taken  as  an  index  of  his  intention  in 
the  clause  where  it  is  not  used.  A  gift  to  ji.  at  twenty- 
one,  or  when  A.  shall  attain  twenty-one^  does  not  sus- 
pend the  vesting  of  real  estate,  but  only  marks  the 
period  at  which  the  devise  is  to  vest  in  possession: 
Boraslm'B  case  {c) ;  Doe  dem.  Hunt  v.  Moore,  (d)    As  to 

the. 


{a)  4  Mad.  411. 

(c)  3  Co.  19. 

{b)  5  T.  B.  558. 

(d)  \4EaH,€0l 

R  2 
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18S6.       the  absence  of  words  of  limiution,  there  is  no  rale  of 
Hutchinson   •^'^  which  prevents  the  Court  from  giving  a  fee  where  no 
V.  words  of  limitation  are  used,  if  the  intendon  of  the  tes- 

wPHEWi.  j^^^j.  ^^  ^jy^  ^^  absolute  interest  can  be  collected  firom 
other  parts^  of  the  will :  Doe  dem.  Wight,  v.  CimdalL  (a) 
The  testator  has  created  a  mixed  fund,  and  as  it  was  evi'<- 
dently  his  intention  to  give  the  children  of  Henry  Trifp 
an  absolute  interest  in  the  personal  estate  and  the  rule 
.of  law  co-operates  with  that  intention,  so  the  rule  which 
applies  to  the  personal  estate,  regard  being  had  to  the  in- 
tention of  the  testator,  will  govern  the  construction  to  be 
put  upon  the  gift  of  the  real  estate.  There  is  no  direct 
gift  to  the  grandchildren,  because  the  testator  clearlj 
contemplated  that  they  would  take  a  derivative  in- 
terest uuder  the  gift  to  their  parents ;  and  that  deriva- 
tive interest  can  only  be  given  by  enlarging  the  estate 
of  the  parents  to  a  fee-simple.  An  indefinite  estate  to 
A^  and  if  ^.  do  not  attain  twenty-one,  to  B^  gives  the 
fee  to  A»  by  implication,  if  he  attain  twenty-one.  That 
the  testator  intended  to  make  an  effectual  provision  for 
the  grandchildren  of  Henry  Tripp  is  manifest  firom  the 
limitation  over,  in  case  Henry  Tripp  should  die  without 
leaving  issue ;  and  that  provision  is  efiectuated  by  giving 
the  children  a  fee.  Robinson  v.  Grey  {b)  is  a  case  in 
point  with  the  present  There,  the  devise,  after  ex- 
press estates  for  life  to  the  testator's  three  daughters, 
was  in  trust  for  all  and  every  the  child  and  children  of 
those  daughters  who  should  be  living  at  the  death  of  the 
survivor  of  them,  to  take  as  tenants  in  common;  bat  if 
ail  the  daughters  should  die  without  leaving  any  issue^ 
after  the  decease  of  the  survivor  in  trust  for  her  grand- 
son, fVilliam  Robinson,  in  fee,  who  was  the  heir-at-law 
of  the  testatrix,  with  n  residuary  devise  of  her  real  and 
personal  estate  to  the  three  daughters;  and  the  Court 

held, 
(a)  9  Eoii,  400.  (b)  9  Eait,  U 


CASES  IN  CHANCERY.  845 


• 


Stephbhs* 


held,  that  such  of  the  cliildren  of  the  three  daughters  as       I'BSSl 
should  be  livinir  at  the  death  ofthe  survivor  of  them  would   J      •    ^  . 

,    ^  ,  .     HuTCHINSOtI 

take  estates  in  fee  as  tenants  in  common*     Some  stress  v. 

was  laid  in  the  argument  upon  the  circumstance  of 
Wittiam  Scbinson  being  the  hJelr  at  law ;  and  it  was  said, 
that  the  testatrix  must  have  meant  the  children  of  the 
daughters  to  take  the  fee,  because,  if  they  took  estates 
for  life  only,  the  devise  to  the  grandson  on  the  death  of 
the  daughters  without  leaving  issue  would  have  been 
nugatory,  because  he  would  have  taken  as  heir  at  law. 
There  is  no  weight,  however,  in  that  argument,  and  there 
is  no  reason  to  suppose  that  it  influenced  the  certificate, 
because^  if  there  were  no  children  to  take,  the  daughters 
would  have  been  entided  to  the  reversion  under  the 
residuary  clause,  and  the  heir  would  not  have  taken  by 
descent  The  Court,  therefore,  probably  went  upon  the 
ground,  that  the  indefinite  devise  to  the  children  of  the 
daughters,  and  the  devise  over  in  case  of  a  particular 
event,  which  did  not  happen,  gave  the  fee  to  the  children. 

Mr.  Preston^  for  the  executor  and  trustee  under  the 
will  of  Henry  Tripp. 

In  this  case  there  is,  in  the  events  which  have  hap* 
pened,  an  intestacy  both  as  to  the  personal  and  the 
real  estate.  The  double  contingency  upon  which  the 
gift  to  the  children  of  Henry  Tripp  was.  to  take  effi^t 
was  their  attaining  the  age  of  twenty-one  years,  and 
tfadr  sarvlving  their  father.  The  daughter  attained 
the  age  of  twenty-one  years,  but  she  died  in  the  life- 
time of  her  father;  consequently  the  contingency  never 
happened,  and  she  never  acquired  a  vested  interest 
dither  in  the  personal  or  the  real  estate.  The  limit- 
ation over  could  not  take  efiect,  because,  although 
Henry  Tripp  left  no  children,  he  left  grandchildren, 
who  answered  the  description  of  lawful  issue,  though 
no  devise  was  made  to  them.  He  became  entitled, 
R  S  there- 
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(bereibr^  in  the  events  whicli  happened^  both  to  the 
real  and  personal  estate  of  the  testator  as  heirHii- 
Utw  and  nest  of  kiiw  Even  snpposhig  the  daughter  of 
Hemy  Tripp  to  haare  teken  a  vestod  interest  in  the  per* 
sonal  estate,  it  does  not  follow  that,  because  the  tesCator 
has  ereated  a  mixed  fbnd^  and  disposea  of  his  real  and 
personal  estate  in  the  same  clause^  the  devise  of  the 
real  estate  is  not  oontingsnft  because  the  bequest  of  die 
personalty  is  vested,  or  that  the  devise  to  the  children 
withont  words  ef  fioiitadon  passes  the  iee  becanse  the 
gift  of  the  personal  estate  requires  no  soch  words,  tf 
a  man  give  a  fiurm  and  a  horse  to  A^  withont  moc^  A, 
does  not  tahe  the  fee^simple  of  the  farm  becaasa  he  is 
absohstify  entitled  to  the  horse.  If  Htmy  Tripp  had 
bed  ten  children,  and  nine  of  ^m  had  died  in  the  liie« 
time  of  their  parent,  having  attained  twenty-one,  and 
leaiving  issue,  and  the  remaining  chiU  had  survived  its 
parent  and  attained  twenty^one,  that  child  woaU,  upon 
the  construction  of  this  will,  have  been  entided,  to  the 
exclusion  of  all  the  other  children  and  their  issue. 
Thi&  is  die  true  test  by  which  the  contingency  of  the 
gift  is  to  be  tried ;  and  as  the  contingency  has  not  hap* 
pened,  and  the  limitation  over  is  incapable  of  taking 
effect,  both  the  real  and  personal  estate  of  the  testator 
are  undisposed  of. 

Mr.  Pemberton  replied  as  to  the  personal,  and  Mr. 
Tinruy  as  to  the  real  estate. 

The  Mastiir  of  the  Rolls  held  that,  in  the  events 
which  happened,  the  personal  estate  belonged  to  the 
personal  representative  of  the  daughter  of  Henry  Tripp^ 
and  that  the  real  estate  vested  in  her  heir  at  law.  The 
intention  of  the  testator  appeared  to  be,  to  make  a  pro» 
vision  by  way  of  setdement  for  the  &mily  of  Henry 
Tripp  i  and  that  construction  would  effectuate  his  in- 
tention. 
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BOOTH  0.  LEYCESTER.  :  PebM.ae.aa. 

March  5.  7. 


PALMER  V.  LEYCESTER. 


April  16. 


fpHE  first  suit  was  instituted  hy  the  VlsiniiS  BooH,  A  Plaintiff 

who  was  the  assignee  of  several  amHiitiesgranted  by  ^u^'obt^n 

the  late  Sir  John  Boger  Palmer^  and  the  object  of  it  was  an  order,  to 

to  have  the  arrears  of  those  annuities^  together  with. in-  upon  payment 

erest,  paid  to  him  out  of  the  estates  alleced  to  be  sub-  of  costs,  where 
•     .  .1  mi       T^i  ••««.•       I  ^  «.*    such  dismissal 

ject  to  them.     JThe  Piamtitt  m  the  secona  cause.  Sir  may  prejudice 

mUiam  Heturjf  Pabner^  stating  himself  to  be  the  beifr  j!^®.^nd®^h»e 

at*Iaw  and  next  of  kin  of  Sir  John  Roger  Palmer j  dis-  a  piaintiffina 

poted  the  validityof  the  annuities,,  and  pr^ed  thatrthe  ^Ci^dan^*^ 

estates  and  property^  allied  to  be  subject  thereto^  order,  as  of 

mi^t  be  conveyed  and  assigned  to  him  by  the  trustee  j^\^  bfg  ^ui^ 

in  whom  they  were  vested.  .    .  ^^'1^*'.?  ®"" 

ginal  bill  and 
.    3ie  cross  bill 

The  property  in  question  originally  belonged  to  TSo-  j^^^^j^^jj^* 

mas  Harmaj/^  who,  by  his  will  dated  the  2d  o(  Janmry  heard  to- 

1772,  gave  4000/.,  part  of  a  sum  of  10,000/.  mortgage  SderVi* 

money  therein  mentioned^  to  his  nephew,  Thomoi  Mr  held  to  be 

tham^  for  life,  with  remainder  to  his  widow,  if  be  lef|  '  '^xhc  Court 

one,  with  remainder  to  his  children;  and  he  izave  his  will  not  give 
,^. ,  „  .  L  ir  r      interest  upon 

MtddUses  estate  to  trustees,  m  trust  as  to  one  najif  to^  the  arrears  of 

Thomas  Jltham  for  life^  with  remainder  to  bis  cfaildr^  unl^"a^l^' 

in  tail.  cial  case  be 

made. 

In  October  1772  the  testator  died»  His  nephew, 
Thomas  MUiam^  died  in  the  year  1782,  and  had  t^o 
children,  a  son,  Thomas  WiUiam  AlHam^  who.attaipfid 
the  age  of  twenty-one  years  in  the  year  1778,.  and  9 
daughter,  Mary  Aliham^  who  attained  the  age  of  twenty- 
one  in.  tbe  year  1790.    Each  of  them -waa  entitled. t^ 

n  ^  2000/., 
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^^^\  2000/.,  part  of  the  above-mentioned  mortgage-roonej, 
and  each  to  one  fourth  part  of  the  Middlesex  estate  in 
tail.  Mary  AUham  was  moreover  entitled  to  S3 1 4/. 
consolidated  bank  annuities,  and  lOOOA  reduced  three 
per  cent  annuities. 

In  the  year  1791  a  marriage  took  pkioe  between 
Mary  AUham  and  Sir  John  Roger  Palmer,  the  brother 
of  Sir  WiUiam  Henry  Palmer,  the  party  to  these  causes. 

Sir  John  Roger  Palmer  was  entitled  to  certain  Lrisk 
estates  under  the  will  and  settlement  of  Thomas  Palmer, 
and  also  entitled  to  some  interest  in  certain  estates 
devised  to  him  by  the  will  of  his  father  Sir  Roger  Palmer. 

In  the  articles  for  a  settlement  which  preceded  the 
marriage,  it  was  recited,  that  it  was  conceived  that  Sir 
Jiihn  Roger  Palmer^  under  the  will  of  his  father  Sir 
Roger  Palmer,  was  seised  for  life  with  remiunders  over 
of  estates  in  Ireland,  subject  to  the  payment  of  the  debts 
and  legacies  of  Sir  Roger  Palmer^  and  that  it  could 
not  then  be  set  forth  with  precision  what  the  remain- 
ders over  were,  nor  whether  they  were  capable  of  being 
barred.  By  the  settlement  which  was  made  after  the 
marriage,  pursuant  to  the  articles,  the  share  of  Mary 
AUham,  then  Lady  Palmer,  in  the  Middlesex  esUte, 
was  conveyed  to  trustees,  on  trust  to  sell,  and  they  were 
to  hold  the  money  to  arise  from  the  sale^  as  well  as  the 
pecuniary  fortune  of  Lady  Palmer,  on  trust  to  apply 
sums  not  exceeding  2000/.  in  payment  of  debts  t!hen 
owing  by  Sir  John  Roger  Palmer,  and  the  remainder 
towards  payment  of  the  incumbrances  upon  the  estates 
to  which  Sir  John  Roger  Palmer  was  entitled  under  the 
settlement  and  will  of  Thomas  Palmer^  and  any  remainder 
in  payment  df  the  incumbrances  on  the  estate  to  which 
he  was  entitled  under  the  will  of  hb  father  Sir  Roger 

Pabner. 
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Palmer.  The  estates  to  which  Sir  John  Soger  Palmer  1896^  \ 
wa^  entitled  under  the  settlement  and  will  of  Thomas 
PalmcTf  as  well  as  the  estates  devised  by  Sir  Bx^er 
PolmeTy .  were  conveyed  to  trustees  for  SOOO  years,  in 
trust  to  secure  to  Lady  Palmer  pin  money  to  the  amount 
of  100/.  a  year,  and  a  jointure  to  the  amount  of  600/. 
a  year,  to  secure  portions  to  the  younger  children,  and, 
subject  to  the  term,  to  Sir  John  Roger  Palmer  for  life,  - 
inth  remainder  to  the  first  and  other  sons  of  the  mar- 
riage, with  remainder  to  Sir  John  Roger  Palmer  in  fee. 

Recoveries  were  suffered  to  carry  the  settlement  into 
efiect.  At  the  date  of  the  marriage  a  suit  was  de- 
pending in  Ireland  to  foreclose  a  mortgage  on  the  estates 
which  had  belonged  to  Sir  Roger  Palmer,  This  suit 
waa  prosecuted  to  a  hearing;  the  estates,  or  some  of 
them  were  sold,  and  the  monies  arising  from  the  sale 
were  applied  in  paying  off  incumbrances  on  the  estate. 

The  Middlesex  estate  of  Lady  Palmer  was  not  sold, 
nor  was  the  2000/.  mortgage  money,  to  which  she  was 
entitled,  received  by  the  trustees  until  long  afterwards. 
The  coqsolidated  bank  annuities  and  reduced  3  per 
cent  annuities  appeared  to  have  been  applied  to  the  use 
of  Sir  John  Roger  Palmer. 

In  the  year  1794  Thomas  fViUiam  AUham  died  in- 
testate, and  Lady  Palmer^  as  his  sole  next  of  kin  and 
legal  personal  representative,  became  entitled  to  receive 
bis  shaiie  of  the  mortgage  money.  In  the  year  1809 
Sir  Jphn  Rc^er  Palmer  sold  an  annuity  of  70/.  per . 
annqm  to  William  Raddon  for  the  sum  of  420/. ;  and  by 
an  indenture  dated  the  26th  of  At^ust  1809,  and  made 
between  Sir  John  Roger  Palmer  of  the  first  part,  William 
Raddm  of  the  second  part,  and  Robert  Raddon  of  the  . 
third  part^  after ,  reciting  the  will  of  Thomas  Han'way,  , 

his 
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18S6.  his  deflds  tbe  death  of  lHamas  AUham  and  of  Jhomai. 
WUUam  AUkam^  and  that  Sir  John  Roger  Palmer  was 
entilkd  Co  4000/.  in  right  of  his  wife,  and  that  reco^ 
yeri^  had  been  suffered,  and  protisions  had  been  made 
for  Lady  Palmer^  but  not  noticing  the  setdement  in  terms. 
Sir  John  Soger  Pabner,  for  the  consideration  therein 
ipendoned,  granted  to  William  Saddon  and  his  assigns  an 
annuity  or  clear  yearly  sum  of  70/«  during  the  natural  life 
of  htm  the  said  John  Soger  Palmer  to  be  charged  upon* 
and  payable  out  of  all  the  undivided  moiety  of  Sir 
John  Soger  Palmer,  either  in  his  own  right  or  in  the 
right  of  his  wife,  of  the  messuages,  lands,  and  heredita- 
ments, situate  in  the  county  of  Middlesex,  theretofore 
belonging  to  the  said  Thomas  Hanwaj^  deceased,  with 
the  usual  powers  of  distress  and  entry  for  recovering  of 
the  said  annuity,  and  all  costs,  losses,  charges,  damages, 
and  expenses  which  should  be  occasioned  by  non-pay- 
ment of  the  same  on  the  days  and  Umes  therein  ap- 
pointed for  payment  thereof.  And  Sir  John  Soger 
J^almer  thereby  also  graiited  and  demised  die  said  moielty 
of  the  said  estates  in  the  county  of  Middlesex  unto  the 
said  Sobert  Saddon  and  his  assigns  for  the  term  of  ninety- 
nine  years,  if  the  estate  of  the  said  Sir  John  Soger  Palmer 
therein  should  so  long  continue,  upon  trust  for  the  better 
securing  to  the  said  William  Saddon  and  his  assigns 
the  due  payment  of  the  said  annuity,  and  all  costs,  losses, 
damages,  and  expenses  which  should  be  occasioned  by 
non-payment  of  the  same  on  the  days  and  times  ap- 
pointed for  payment  thereof,  either  by  reoeipC  of  the 
rents  or  by  sale  or  mortgage  of  the  said  moiety,  or  a 
competent  part  thereof,  for  all  or  any  part  of  the  said 
term  of  ninety-nine  years.  And  the  said  Sir  John  Soger 
Palmer  thereby  assigned  unto  die  said  Sobert  Saddon 
and  bis  assigns  the  said  principal  sum  of  40002.  con- 
sisting of  the  said  sums  of  2000A  and  2000/.  upon  trust 
fpr  the  more  effectually  securing  the. payment  of  the. 
said  annuity. 

On 
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'  Ob  Ae  saim  day  a  warranl  of  attorney  wai  esacutad: 
to  confess  judgment  for  840/.  in  an  action  of  debt  for 
so  much  money  borrowed^  and  judgment  was  signed  on 
the  28th  of  Jli^  18 10. 

Sir  John  Roger  Palmer  also  sold  an  annuity  of  60L 
to  John  Crotik  for  300/.;  and  on  the  2d  oi  March  1811 
an  indenture  was  executed  between  Sir  John  Soger 
Palmer  of  the  first  part,  William  Henry  Palmer  of  the 
second  part,  and  John  Crcm^  of  the  third  part»  whereby 
Sir  John  PU^er  Palmer  and  William  Henry  Palmer 
covenanted  that  they  would,  during  the  life  of  Sir  John 
Soger  Palmer^  pay  to  Croni  the  annuity  of  501.  without 
abatement;  and  there  was  a  clause  of  redemption  on 
payment  of  3127.  IOjl  and  all  costSf  charges*  and  ex- 
penses. This  annuity  was  also  secured  by  a  warrant  of 
attorney  to  confess  judgment  for  the  debt,  and  judgment, 
was  sigoed  on  the  29th  of  February  1812* 

Many  other  annuities,  amounting  in  the  whole  to  up- 
wards of  thirty,  were  granted  by  Sir  John  Sx^er  Palmer 
during  his  life-time.  Some  of  these  annuities  were 
secured  by  way  of  demise  and  assignment,  with  powers 
of  distress  and  entry  in  the  form  of  that  granted  to 
Saddon^  and  others  by  covenants  in  the  form  of  that 
granted  to  CronJc ;  but  in  both  cases  the  annuities  were 
secured  by  warrants  of  attorney  upon  which  judgments 
were  entered  up. 

On  the  6th  of  February  1819  Sir  John  Sicker  Palmer 
died  intestate  and  without  issue.  It  was  alleged  that 
some  years  previously  he  bad  become  extremely  erabar* 
rassed  and  had  retired  to  the  Isle  of  Man,  but  th&  proof 
of  these  allegations  failed. 

After  the  death  of  Sir  John  Soger  Palmer^lMdjPalmert 
bb  widow,  reoated  her  jointure  of  600^  a  year  out  of 
die  /n'fA  esUtev  md  the  surviving  trustee  of  the  settle- 
ment 


laaeL 
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1836.        metit  received  and  accamolaled  the  r^ts  of  the  Middle- 
jRT  estate. 

In  April  1829  Lady  Palmer's  share  of  Ae  mortgage 
money*  viz.  2000^,  was  received  by  the  trustees  of  the 
settlement  and  invested. 

On  the  27th  o^  September  1881,  the  Plaintiff  J%m#A 
purchased  the  arrears  of  Baddoffs  annuity,  said  to 
amount  to  486/.  Ss.  M.^  for  98<.»  and  took  an  assign- 
ment of  it;  and  on  the  19th  of  November  1 83 1  he  pur- 
chased the  arrears  of  Cronies  annuity,  said  to  amount  to 
858/.  175.' 7^,  for  100/.,  and  took  an  assignment  of  it. 

Lady  Palmer  died  on  the  26d)  of  Nooember  1882; 
and  as  there  was  no  issue  of  the  marriage^  the  ultimate 
remainder  in  the  Irish  estates  under  the  settlement  be- 
came vested  in  Sir  John  Roger  Palmer.  The  trust 
estates  of  Lady  Palmer  had  not  been  sold  and  applied 
in  exoneration  of  the  Irish  estates,  and  it  appeared  that^ 
under  the  circumstances,  the  absolute  interest  in  them 
had  in  equity  become  vested  in  Sir  John  Soger  Palmer, 
subject  to  the  payment  of  his  debts. 

The  Plaintiff  Booth  filed  his  bill  in  January  1833, 
and,  claiming  to  be  entitled  under  the  before-mentioned 
assignments  and  others,  he  insisted  on  payment  out  of 
the  estate  which  had  been  Lady  Palmer^H,  and  alleged 
that  Sir  William  Henry  Palmer,  as  heir-at-law  of  his 
brother,  claimed  an  interest  in  the  Middlesex  estate, 
and  was,  as  heir*at-4aw,  seised  in  fee  simple  of  the  /nM 
estates. 

Sir  William  Henry  Palmer  filed  his  bill  in  the  month 
of  March  following.  He  alleged  that  the  annuities  were 
not  payable,  and  that  he^  as  only  brother  and  heir-at»law' 
and  sole  next  of  kin  of  Sir  John  Mi^er  Palmer,  became 

absolutely 
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abiphite^  «|ititJed  in.  fee  to  all  such  parts  of  the  IriA  ^  ^9^6. 
estates  as  were  not  sold  under  the  decree  in  Ireland^ 
and  entitled  for  his  own  benefit  to  a  specific  execution 
of  the  trust*,  of  the  settlement  made  on  the  marriage  of 
I«adjr  Palnu^  i  namely}  to  have  the  money  arising  there- 
from applied  in  aid  and  exoneration  of  the  IHA  estalesy 
which  descended  to  and  vested  in  him  as  the  heir-at-law 
and  sole  next  of  kin  of  Sir  John  JSoger  Palmer^  subject 
to  the  satisfaction  of  such  valid  and  bandJSde  debts  as 
affected  either  the  unsold  Irish  estates  or  the  Middlesex 
estate  or  the  accumulated  rents  thereof)  or.  the  mort- 
gage money  of  2000/. 

Upon  these  allegations  the  two  causes  being  at  issue, 
evidence  having  been  taken  and  the  causes  being,  set 
down  to  be  heard, 

Mr*  Tinney^  for  the  Plaintiff  in  the  cross  bill,  ob- 
tained an  order,  aa  of  course,  to  dismiss  tliat  bill ;  and 
be  afterwards  in  the  first  suit  took  a  preliminary  objec* 
tion  fpr  want  of  parties,  on  the  ground  that  it  appeared 
from  the  will  of  Sir  Roger  Pahner^  that  Sir  WUUam 
Henry  Palmer  was  only  tenant  for  life,  instead  of  tenant 
in  fee^  of  the  devised  Irish  estates,  and  that  his  eldest 
9(Hi,  who  was  tenant  in  tail  in  remainder,  was  a  necessary 
party,  and  ought  to  be  before  the  Court. 

"blfLX*  femberUnif  contra^  contended  that  this  objection 
CQold  not  be  sustained.  JSir  William  Henry  Palmer 
b^d  clauoed  by  his  cross  bill  as  tenant  in  fee,  and  now 
upon  refi»*enee  to  the  will  of  Sir  Boger  Palmer  it  was 
said  to  be  discovered  that  he  had  been  under  a  total 
mistake;  and  that  he  was  only  tenant  for  life.  .  An  order 
of  ocHirse  to  dismiss  the  cross  bill  had  been  irregularly 
obtained  when  it  had  been  set  down  for  hearing  with 
the  other  cause,  and  the  proceedings  in  that  other  cause 
were  sought  to  be  delay ed,  and  to  be  recommenced  upon 

anew 
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18SK.  a  new  ibotiiig.  Money  having  beta  paid  into  Canit,  it 
was  impossible  for  the  Plaintiff  in  the  croes  cause  te  get 
Ub  bill  diemisaed  upon  an  ex  pttrU  api^eatioD.  The 
Court  would  aot,  under  sudi  ciroanisCaiMe%  permit  iSr 
WiUiam  Hemy  Palmer  to  recede  from  his  claim,  and  to 
,naiBe  an  entirely  new  case ;  bat  would  proceed  witlioot 
•r^gafd  to  the  supposed  imCerests  of  the  remaindernnan. 

Upon  the  questtoa  as  to  the  regalaritj  of  the  order 
obtained  by  the  Plaintiff  in  the  cross  cause  to  dismiss 
-his  bUly  the  R^istrar  in  Court,  having  been  referred  to, 
was  of  opinion  that  the  cross  cause  hanng  been  set 
down  to  be  heard  with  the  original  cause,  the  Raintiff 
in  the  cross  cause  could  not  regulariy  obtain  an  order, 
as  of  course,  to  dismiss  his  bill,  bat  that  the  modon  for 
that  purpose  ought  to  have  been  special. 

Feb,  89.  The  cause  stood  over  for  the  purpose  of  aflbrding  an 

opportunity  of  examining  cases  as  to  the  practice,  and 
on  a  subsequent  day  the  following  cases  were  referred 
to  in  support  of  the  ex  parte  order  obtained  by  the 
Plaintiff  in  the  cross  cause  for  the  dismissal  of  his  bill : 
Carringiom  v.  Holfy  (a),  Locke  v.  Nash  {b\  Dads  v. 
Tke  Duie  of  MarOxmmgh  (r),  amaH  v.  Atmod^  WhHe 
y.  Lard  WeUmeaHk.  (d) 

On  the  other  side.  Cooper  v.  Davis  {e)  was  cited,  and 
it  was  contended  that  the  present  was  the  case  of  a  cross 
bill,  not  an  original  suit ;  and  that  the  Plaintiff  in  the 
cross  bill  eould  not,  afUr  the  causes  had  been  set  down 
for  bearing,  and  it  had  been  agreed  that  evidence  in  one 
cause  sbonld  be  read  in  the  other,  deprive  the  Plaintiff 
in  the  original  canse  of  the  benefit  of  the  matter  put  in 

issue 

{d)lDuk.^BO.  (c)  a SumnU.  167. 

{b)  2  Mod.    Treat,  on    Eq,         {d)  Beat.  17^ 
589.  n.  (<?)  Re«.Lib.  I79i. 
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issue  in  the  two  svits.;  that  no  authority  bad  been ^ted       IBM. 
which  applied  to  the  present  case,  and  that  the  opinion 
of  the  most  experienced  officers  erf*  the  Court  was  that 
the  order  wa«  irregular. 

Tie  Master  qf  the  Rolls  said  that  Sir  William 
Henry  Palmer^  when  he  made  the  discover;  that  be 
had,  in  his  answer  to  the  original  bill|  and  in  tlie 
cross  billy  totally  mistaken  his  interest,  and  the  cha- 
racter which  he  filled,  instead  of  applying  to  the  Court 
to  be  relieved  from  the  consequences  of  his  mistake, 
had  thought  fit  to  lie  by  till  the  very  day  on  which 
the  two  causes  were  set  down  for  hearing,  and  then 
endeavoured,  upon  an  ex  parte  application,  to  with- 
draw from  the  cause,  when,  for  any  thing  the  Court 
knew  to  the  contrary,  the  Plaintiff  in  the  original 
cause  might  be  greatly  prejudiced  by  that  proceeding. 
His  Lordship  had  a  strong  impression  at  first  that  a 
Plaintiff  might  dismiss  his  own  cause  upon  payment 
of  costs  at  any  time ;  but,  upon  inquiring  into  the  prac- 
tice, he  found  the  rule  to  be  otherwise,  and  it  was 
certainly  quite  reasonable  that  a  Plaintiff  ought  not 
to  have  the  power  of  dismissing  his  bill,  when  by 
so  doing  he  might  prejudice  the  Defendant  His 
Lordship  was  of  opinion  that  the  application  to  dismiss 
the  bill  ought  to  have  been  made  specially,  and  that  the 
objection  for  want  of  parties  could  not  be  sustained. 
It  was  admitted,  on  the  part  of  the  Plaintiff  in  the  cross 
suit,  that  there  was  no  ground  upon  which  his  bill  could 
be  maintained.  It  was  unnecessary,  under  the  circum- 
stances, for  the  Court  t#  look  at  the  allegations  in  the 
cross  bill ;  but  the  original  cause  must  proceed. 

The  question  in  the  cause  was,  whether  the  Plaintiff 
was  entitled  to  interest  upon  the  arrears  of  the  annui- 
ties. 

Mr. 
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18S6.  Mr.  FemUrton  and  Mr.  Wrigki,  for  ibe  PImalie 

The  only  material  point  in  the  cause  is  one  oF  con- 
siderable difficulty.  In  ordinary  cases  ofannaities  given 
by  will,  or  in  bar  of  dower,  it  is  now  settled  that  the 
Court  will  not  allow  interest  upon  arrears.  But  the  au- 
thorities go  to  this  extent,  that  there  are  cases  in  which 
interest  will  be  allowed  on  the  arrears  of  an  annuity ; 
and  those  cases  are,  first,  where  the  nature  of  the  se- 
oirity  is  such  that  if  the  remedy  were  enforced  at  law, 
and  possession  taken,  the  party  so  taking  possession 
would  be  entided  at  law  to  retain  it,  until  he  was  satisfied 
not  only  as  to  the  gross  amount  of  the  arrears,  but  also 
as  to  interest  upon  those  arrears;  and,  secondly,  where 
the  conduct  of  the  party  who  has  granted  the  annuity, 
or  the  situation  of  the  property  subject  to  the  annuity 
is  such  as  to  make  it  not  the  fault  of  the  creditor  that  he 
has  not  prosecuted  his  remedies  at  law,  but  the  fault  of 
the  debtor.  Upon  principle  it  is  difficult  to  understand 
why,  where  an  annuity  has  been  purchased  and  per- 
mitted to  fall  into  arrear,  the  party  to  whom  it  is  granted 
should  not  have  interest  upon  his  annuity,  as  well  as 
upon  any  other  debt.  The  distinction  between  an- 
nuities given  by  will,  or  granted  by  way  of  jointure  or 
rent  charge,  and  annuities  purchased  and  redeemable  at 
the  option  of  the  grantor  being  conceded,  upon  what 
principle  of  justice  can  the  purchaser  of  an  annuity  be 
denied  the  fruit  of  that  interest,  where  it  has  not  been 
paid,  which  is  the  very  foundation  of  the  contract  ?  The 
purchaser  of  a  redeemable  annuity  contracts  either  to  re- 
ceive back  the  principal  sum  at^the  option  of  the  grantor, 
or  to  be  paid  by  certain  instalments,  taking  the  chance 
of  receiving  upon  the  whole  a  larger  or  a  smaller  sum. 
The  principle  which  prevents  the  Court  from  giving  in- 
terest upon  the  arrears  of  an  annuity  by  way  of  jointure  or 
rent-charge,  does  not  apply  td  a  case  of  this  description, 

where 


CASBS  IN  CHANCERY.  S5Y 

whcM  a  bond  huB  been  executed  or  a  judgment  entered  .  1836* 
up,  what  b  it  which  the  bond  or  judgment  is  to  secure? 
•  Not  the  mere  payment  of  the  arrears  of  the  arniuity, 
but  the  payment  of  all  costs,  losses^  and  damages  wbi<$h 
the  creditor  may  sustain  by  reason  of  the  non-payment 
of  the  annuity  at  the  stipulated  period,  and  one  of  these 
losses  is  the  loss  of  the  interest  which  he  might  bvre 
made  apon  the  annuity  if  it  had  been  duly  paid*  It  is 
considered,  in  courts  of  justice,  that  interest  for  non- 
payment is  equivalent  to  the  actual  receipt  of  the 
money.  In  truth  it  falls  very  far  short  of  an  equivalent; 
but  that  very  circumstance  proves  that  there  is  a  loss 
for  which  an  actual  equivalent  ought  to  be  paid.  The 
remedy  is  at  best  insufficient,  but  the  insufficiency  of 
the  remedy  shews  the  positive  nature  of  the  damage. 
To  say  that  by  granting  the  remedy  you  give  interest 
upon  interest,  which  is  against  law,  is  a  fallacy  founded 
upon  a  confusion  of  time  and  the  nature  of  the  con- 
tract; for  the  remedy  is  after  all  imperfect,  and  the 
party  receiving  it  is  not  placed  in  as  beneficial  a  situa- 
tion as  he  would  have  been  if  the  annuity  had  been  duly 
paid.  The  contract  between  the  parties  k,  that  the 
grantee  of  a  redeemable  annuity  shall,  till  the  grantor 
chooses  to  redeem  it,  receive  certain  instalments;  and 
that,  if  the  payment  of  those  instalments  be  withheld, 
he  shall  receive  a  certain  compensation  by  way  of 
damages,  and  there  is  no  legal  or  equitable  principle 
which  can  prevent  such  a  contract  from  being  carried 
into  effect. 

In  ^e  present  case  the  annuity  to  Eaddon  is  secured 
by  ust  assignment ;  by  a  right  of  entry  and  distress ;  and 
by  a  term  of  years  vested  in  trustees  for  the  express  pur- 
pose of  raising  out  of  the  rents  and  profits,  either  by  sale 
or  mortgage,  whatever  indemnity  the  creditor  may  be  en* 
titled  tOr    It  is  further  secured  by  a  warrant  of  attorney 

Vol.  I.  S  to 
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If Sf •  to  eotkkm  judgment  for  the  debt  and  dwtgnt,  vUch 
Jadgineiit  has  been  entered  up.  The  right  (ot  whidh  the 
Fiejniiff  Qonteada  is  nipported  hgr  mthorUien,  In  Ifem- 
•Mitt  ▼•  .^fMg(a),  where  the  annuity  was  granted  Id 
the  PhuBliff  by  way  of  inaintcnanoi^  and  m  bond  was 
given  to  secnre  the  payment  of  it.  Lord  Hmrimkke 
deeree4  interest  on  the  arrears  to  be  compnted  at  the 
ei¥l  of  each  half  year.  In  Gery  v.  Cor  {b\  m  aosi  en- 
.titled  to  a  remainder  in  tail  joined  with  his  frlhey, 
ihe  tenaffit  for  lilet  in  suffering  m  recovery,  and  thqr 
then  executed  a  mortgage.  The  mortgagee  haTing 
eatecttted  a  bond»  oonditioned  for  the  perfonnaoce  of 
covenants  in  a  deed  to  secure  an  annuity  to  the  son, 
it  was  heldy  upon  appeal  from  the  decree  of  the 
Lord  Chancellor  of  Irdamdy  that  as  damages  might 
be  recovered  at  law  for  a  breach  of  the  covenaats  to 
an  amount  not  exceeding  the  penalty,  equity  would 
give  interest  upon  the  arrears  of  the  aawsity.  This 
case  is  in  point  with  the  present,  die  only  difierenee 
beii^  that  whereas  the  annuity  was  there  secured  by  a 
bond»  there  is  htfe  a  judgment,  the  perfection  of  that 
secnri^  of  which  a  bond  is  only  the  commencement. 
There  is  another  case  of  Power  ▼.  Bamis  in  the  same 
book  (c),  where  a  decree  of  the  Lord  Chancellor  of 
JreUmd  giving  interest  upon  the  arrears  of  an  annuity 
was  aflSrmed  upon  appeal.  Tern  v.  The  BaH  of  fViu- 
terton  (tf),  and  Creuze  v.  Hunter  {e\  will  probably  be 
cited  on  the  other  side;  but  iu  Tew  v.  The  Earl  of 
Winterton  the  annuity  was  in  bar  of  dower;  and  in 
Creuze  v.  Hunter  the  circumstance  which  distinguishes 
this  case  did  not  exist,  namely,  the  impossibility  of 
using  that  l^al  diligence,  which  would  have  enabled 

the 

(a)  3  Aik.  579. ;  and  see  Settm  (d)  3  Bra,  C.  C,  489. ;  and  I  Fm. 

oil  Decrees,  1 08.  JUD.  i5 1 . 

(b)\}iidgew.lS3,  (e)  S  r«.  jun.  157.     . 
(e)  8  Jt^^^  S5S. 
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the  encKtofs  lo  mp  the  bmefit  of  their  contrtet,  tkte       IJMS. 

piopwtjr  beinginist  property,  and  not  to  be  rtached  at 

hmm    Moseover  tba  jncome  of -the  proper^  not  being 

safictoDt  to  pay  Lady  Pnlmer^n  aDDotty,  the  cfaditoia 

vera  without  reimdy  'both  at  law  and  in  equity  until 

after  her  decease.     Where  the  creditor  has,  hj  no  fault 

of  hie  0wn,  been  pctvented  from  efiectually  enforeiiig 

his  legal  remedies,  tbatcircamstanoe  eonstitutes  a  apeeiiAl 

case,  in  which  the  Court  will  give  relief.     The  Plaintiff 

ia  entitled  to  haw  his  Ull  considered  as  an  acfioD  upon 

the  joc^^eat,  in  wfaid>  the  Court  may  award  interest^ 

in  Ue  owmier  as  interest  would  hove  been  obtained^ 

if  an  actian  had  been  brought  upon  the  judgnent 

The  fioUowiag  cases  were  alao  eited  and  commenteol 
upon,  oo  the  part  of  the  I^intiff^  Ferrers  v.  Ferrete{a)f 
Urmperi  Company  v.  Haoiiiji)^  lAitan  ▼«  lAtten^ti^^ 
Legait  ▼•  SiiioM  (i),  Bobmton  v.  Camming  (r),  Qadjrey 
v«  Wmi9ui{g\  SUipleioH  v.  Cbrtinry(^),  Morris  r.  Dil* 
lmgh9m{i\  Morgan  v»  Morgan{k\  B^al  v.  BrereUm  (l\ 
Bedford  v»  Coke{m%  Bradtkaw  v.  Astl^{n)9  Judd  t« 
E9ttiu.{Q)f  Holdipp  ▼.  OtWi^  (p),  Bonn  v.  D9bdl{f\ 
&Donely.Brofm.{r) 

Mc  Tlbifftfy,  Mr.  Kinderdq/,  Mr.  Spence^  and  Mr. 
Ajfeoif  eeninx* 

Supposing  the  Talidity  of  these  annuities  to  be  made 
out,  which  we  do  not  admit,  the  question  is,  whether 

the 

(a)  Ca.  temp.  Taib.  S.  (*)  2  Dick.  643. 

(*)  2  iltit.  211.  (/)  1  Dick.  278. 

(0)  VF^  Wfks.  Ml.  {m}  I  Dick.  178. 

id)  «Sift.Ca.  Ca.l4iL  C«)  4tBro.F^asoa, 

ie)  ^Atk.409.  (o)  6  T.  JR.  55^9. 

ig)  5  Atk.  517.  *  {p)  2  Saund.  107. 

(A)  1  Ves.  ten.  427.  \q)  3  Cam  4-  Payne,  376. 

(fj  2  r««.  sen.  rro.  (r)  1  i?fl.  <•  i?f.  269. 
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1996.  the  last  case  relating  to  this  subject,  the  report  6f 
which  is  not  yet  publishedi  interest  was  not  allowed 
cm  a  judgment  debt  in  the  Master's  ofllce,  and  Sir 
JMin  Leech,  ia  his  judgment,  makes  the  foHowiog  ob- 
servations :  —  **  At  law  a  judgment  does  not  carry 
interest,  but  interest  may  be  recovered  at  law  in  the 
shape  of  dtamages  by  an  action  on  the  judgment  In- 
terest will  also  be  given  at  law,  where  the  effect  of  the 
judgment  has  been  impeded  by  a  course  of  dilatory  and 
vexatious  proceedings  on  the  part  of  the  debtor.  In 
like  manner,  and  upon  the  same  principle,  the  Court  of 
Exchequer  Chamber,  affirming  the  judgment  upon  a 
writ  of  error,  will  give  interest  upon  a  judgment,  if  the 
original  debt  carried  interest,  but  not  otherwise.  So,  if 
am  application  be  made,  on  the  part  of  the  debtor,  to  a 
court  of  law  for  its  as»stance  or  indulgence  in  matters 
regarding  the  judgment,  it  will  be  granted  only  on  the 
eondition  of  the  debtor  paying  interest  on  the  judgment. 
It  appears  by  the  authorities  which  have  been  cited, 
that  equity  in  this  respect  follows  the  law;  and,  as  a 
general  rule,  a  judgment  creditor  is  not  allowed  interest 
on  his  judgment  in  the  Master's  office.  The  same  vex«» 
atious  course  of  proceeding,  which  would  entitle  the 
creditor  to  interest  at  law,  will  certainly  entitle  him  to 
interest  on  his  judgmmt  in  equity.  So,  if  the  debtor 
apply  in  equity  for  the  assistance  or  indulgence  of  the 
Court,  it  will  be  granted  only  upon  the  terms  of  paying 
interest  on  the  judgment." 

As  to  the  cases  cited  from  Ridgetoaif,  the  book  ib 
which  they  are  reported,  containing  the  appeal  cases 
determined  in  the  Upper  House  of  Parliament  in  Ire^ 
land  during  the  short  period  between  1784  and  the 
Union  in  which  the  appellate  jurisdiction  was  restored, 
is  not  of  very  high  authority ;  and,  if  they  bore  more 
directly  than  they  do  upon  the  point  in  question,  could 

not 
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not  be  vilied  upon  against  tba  drong  current  of  aatlwiF  1839. 
ruifis  4111  the  •tiier  aide*  Tfaose  caaes,  however,  do  ool;^ 
in  fact,  afiect  the  point  in  question ;  for  in  Gay  v.  Cox 
tkt  iaagm^  of  the  aoniMty  deed  wag  special,  and  the 
tfoodoot  ef  the  Raapondent  was  sufficieDl  to  warrant  the 
deawe  made  in  favour  of  the  Appellant;  and  Fewer  y. 
Bemm  establishes  nothing,  because  the  circuajstancts 
under  which  the  interest  of  the  arrears  on  the  annuity 
!  pven  do  not  appear  from  the  report. 


The  fallowing  authorities  were  also  referred  to ;  Gor^ 
dm  V.  Swan  (a),  Mankall  v.  Foole  (6),  Lowndes  v*  Cdr^ 
lf^if\  Ph^  ▼•  Newman  (d),  Filter  v.  Weston  (e\  SachU 
v«  Ba$seU  (^\  M'NeU  v.  Jollg(k)^  Jsflmer  v«  Jylmar  (t), 
Lewe$  V.  Morgan  (ir),  Berringiom  v.  Evanu  (/} 

Mr.  FewbeitaOf  in  reply. 


The  Master  of  the  Rolls  (after  stating  the  facts.)  j^^  ^^^ 

The  two  causes  having  been  set  down  to  be  heard, 
attempts  were  made  on  the  part  of  Sir  William  Henry 
Falnier^  first,  to  dismiss  his  cross-bill,  and  next  to  raise 
an  objection  for  want  of  parties,  on  the  ground  that  he 
was  only  entitled  for  life  to  the  estates  which  by  his  bill 
he  claimed  to  be  his  in  fee.  I  tliought  that  these  at- 
tempts could  not  be  supported ;  and  certain  difficulties 
respecting  the  Plaintiff's  proofs  of  the  assignments  made 
to  bim  bei^g  overcome,  the  only  remaining  question 

was, 

(4)  12£0Jf.419.  (g)  ^Mad.5%. 

Ih)  ^Z  East.  9S.  (A)  2  Dow  4r  Clark,  454. 

(c)  17  Vet.  27.  (•)  1  Molloy,Bl. 

id)  9  JB.  ^  Creu.  578.  (*)  5  To.  4"  ^*  3^<» 

(ff)  elNf^.7oa.  il)  Y^mtg^iVi^. 
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im»i  wbctber  die  Pluntiff  Boaih  h  entitlodio  lolBrastflB 
the  arrears  of  the  umuiiies  which  he  has  pttnahased* 

la  the  ordinary  case  of  dovmr,  or  jointare^  or  ren^ 
charge  or  of  annuity  giTen  by  will,  and  no  special  ctr* 
cumslancM  in  the  case>  it  was  admitted  that  the  aOBttitant 
woold  not  be  entitled  to  interest  on  arrears;  bat  it  is 
said  that  the  case  is  different,  first,-^wbere  the  nature  of 
the  security  is  such  that  if  the  remedy  had  been  enforced 
at  Jaw  and  possession  tal^en,  the  party  would  have  been 
entitled  to  retain  possession  till  he  was  satisfied,  not 
only  in  respect  of  the  principal  but  of  the  interest  on 
the  arrears ;  secondly,  where  the  conduct  of  the  grantor, 
or  the  situation  of  the  property  is  such  that  the  creditor 
could  not  by  any  diligence  of  his  own  have  procured 
payment,  but  took  all  necessary  steps  as  soon  as  he  had 
any  prospect  of  obtaining  fruit  from  his  diligence. 

As  I  am  of  opinion  that  the  facts  on  which  the  second 
point  is  raised  are  not  made  out  in  evidence,  it  is  not 
necessary  to  consider  that. 

As  to  the  first  point,  the  contract  was  for  the  pur^ 
chase  of  a  redeemable  annuity  during  the  life  of  Sir 
John  Roger  Palmer.  The  securities  were  of  two  kinds^ 
one  by  demises  and  assignments,  with  power  to  dbtrain 
and  enter,  and  after  entry  to  continue  in  possession  till 
payment  of  the  arrears,  and  all  such  costs,  cbaiges, 
damages,  and  expenses  as  should  be  occasioned  by  non- 
payment. The  other  securities  were  by  mere  coveoanta, 
but  in  both  cases  there  were  judgments  for  the  debt  and 
damages. 

A  great  many  cases  were  cited.  In.  the  cider  oisea 
the  Court^considered  that  it  was  a  matter  of  discretion 
to  give  or  refuse  interest  on  the  firrears  of  annuities. 

That 
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That  nodon  bas  long  been  exploded,  and  it  Ims  been 
ooDsideted  that  a  special  ease  is  necessary.  If  the  an* 
nuitant  is  delayed  in  his  proceedings  at  law  by  the 
infisrpofldon  of  this  Coart  at  the  instance  of  the  debtor; 
or  if  the  debtor  seeks  the  aid  of  this  Court' to  relieve  him 
from  the  hardship  to  which  he  may  be.  exposed  at  law^ 
this  Court  will  allow  interest  on  die  arrears;  and  the 
principal  question  here  is,  whether  this  is  soch  a  spechi 
case  as,  according  to  the  principle  on  which  the  Court 
has  acted,  entitled  the  annuitant  to  interest  on  the 
arrears*  The  mere  nature  of  the  contract  do^  not 
entide  him  to  such  interest  There  is  nothing  in  the 
instruments  to  shew  that  interest  on  the  arrears  was  in- 
contemplation,  and  the  successive  payments,  which  were 
contraoced  for,  were  not  absolute  payments  to  be  made 
at  any  fixed  times,  but  contingent  payments  to  be  made 
if  Sir  Jakn  Soger  Palmer  should  be  living  at  the  ap- 
pointed times*  The  case  of  Robinson  v.  Cumming  (a) 
shews  that  the  right  of  entry,  as  to  the  annuides  in 
respect  of  which  there  was  a  right  of  entry,  does  not  give 
a  right  to  interest  on  arrears ;  and  the  case  is  not  in  this 
Court  advanced  by  the  authority  to  hold  till  all  costs, 
charges,  damages,  and  expenses  are  paid. 

The  ease  of  the  Plaintiff  as  to  interest  on  arrears,  if 
to  be  supported,  must  rest  on  the  judgments.  It  was 
argued  that,  as  the  Plaintiff  comes  here  only  because 
the  property  against  which  he  claims  is  trust  property, 
and  eannot  be  reached  at  law,  this  bill  ought  to  be 
consideeed  as  an  action  on  the  judgment,  in  which 
intemst  maybe  recovered  in  the  shape  of  damages;  but 
it  is  to  be  considered,  that  even  at  law,  in  an  action  on 
the  judgment,  it  is  for  the  consi^radon  of  the  jury 
whedwr,  mkler  itU  die  circumstances,  inteveet  on  the 

judgment 
(«)  t  i/A.siu 
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the  l«8t  owe  relating  to  this  •-  />tf)t/adio  iatsrastw 
which  is  not  yet  publi^ed,  '  -/^Aaspiurchated. 
cm  a  judgment  debt  in  1^  ^  ^ 
Jokn  Leach,  ia  his  judp  y  /^^  o'  jointare^  or  iwHk 
gervttions:  — "At  b  ^.^  V 'W*'^  ««l  no  .pedal  cir- 
interest,  hot  inters'  ^>«  admitted  that  the  annait«rt 
gfaape  of  dttmaged  '  vv^-i  '"•««^  ^  »^«*"'  btrt  it  ia 
terest  will  also  b  '^^/^^^  first,— where  the  nature  of 
judgment  has  ^    >^>«*  '^  ^^^  remedy  had  been  enforced 

vexatious  pr  "^^  ^«°»  ^'^^  P^J  ^^^'^^  '*»^«  ''^^ 
like  mannp  ^^possession  till  he  was  satisfied,  not 
Excbeqr  /^^  of  ^^  principal  but  of  the  interest  on 
writ  of  /f'^gBBi^^y^  where  the  coodoct  of  ^e  giaator, 
oriR}*  '^!jf^  ^^  ^^^  property  is  such  that  the  creditor 
an  ybj  ^^y  ^^^'V^^^ce  of  bis  own  have  procaced 

or         /  bot  toolc  all  necessary  steps  as  soon  as  he  had 
y^pect  of  obtaining  fruit  from  his  diligence. 

/am  of  opinion  that  the  facts  on  which  the  second 
^15  raised  are  not  made  out  in  evidence^  it  b  not 
^Z^ry  to  consider  thaU 

jis  to  the  first  point,  the  contract  was  for  the  pui^ 
^ase  of  a  redeemable  annuity  during  the  life  of  Sir 
John  Bogcr  Palmer.  The  securities  were  of  two  kinds, 
one  by  demises  and  assignments,  with  power  to  distrain 
and  enter,  and  after  entry  to  continue  in  possession  tiH 
payment  of  the  arrears,  and  all  such  costs,  charges, 
damages,  and  expenses  as  should  be  occasioned  by  non«> 
payment.  The  other  securities  were  by  mere  covenants, 
but  in  both  cases  there  were  judgments  for  the  debt  and 
damages. 

▲  great  many  casea  were  cited.  In.  the  cider  cases 
the  Court  .considered  that  it  was  a  matter  of  discretion 
to  give  or  refuse  interest  on  the  firrears  of  annuities. 

That 
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N)As  long  been  exploded,  and  it  has  been        ]8M« 
'^.special  ease  is  neoessary.     If  the 
2  in  his  proceedings  at  law  by  the 
.  thb  Cooit  at  the  instance  of  the  debtor; 
^  AOT  seeks  the  aid  of  this  Court'  to  relieve  faim 

.  hardship  to  which  he  may  be.  exposed  at  law^ 
^;onrt  will  allow  interest  on  the  arrears;  and  the 
.incipal  question  here  is,  whether  this  is  soch  a  ^)ecial 
case  as,  according  to  the  principle  on  which  the  Court 
has  acted,  entitled  the  annuitant  to  interest  on  the 
arrears*  The  mere  nature  of  the  contract  does  not 
entitle  him  to  soch  interest.  There  is  nothing  in  the 
instraments  to  shew  that  interest  on  the  arrears  was  in- 
contem|riation,  and  the  successive  payments,  which  were 
contraoced  for,  were  not  absolute  payments  to  be  made 
at  any  fixed  times,  but  contingent  payments  to  be  made 
if  Sir  Jokn  Roger  Palmer  should  be  living  at  the  ap- 
pointed times«  The  case  of  Sobinson  v.  Cumming  (a) 
shews  that  the  right  of  entry,  as  to  the  annuities  in 
respect  of  whtdi  there  was  a  right  of  entry,  does  not  give 
a  right  to  interest  on  arrears ;  and  the  case  is  not  in  this 
Court  advanced  by  the  authority  to  hold  till  all  costs, 
chaiges,  damages,  and  expenses  are  paid. 

The  ease  of  the  Plaintiff  as  to  interest  on  arrears,  if 
to  be  supported,  must  rest  on  the  judgments.  It  was 
argned  that,  as  the  Plaintiff  comes  here  only  because 
the  property  against  which  he  claims  is  trust  property, 
and  cannot  be  reached  at  law,  this  bill  ought  to  be 
coosideeed  as  an  action  on  the  judgment,  in  which 
intenst  maybe  recovered  in  the  shape  of  damages;  but 
it  is  to  be  considered,  that  even  at  law,  in  an  action  on 
the  judgment,  it  is  for  the  consi^ration  of  the  jury 
whether,  imder  All  the  circumstances,  interest  on  the 

judgment 

(fl)  Sil/*.611. 
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down  as  the  rule  of  the  Court,  *'  that  where  the  nuMt- 
gagor  came  to  redeem,  and  the  mortgagee  to  Foreclose^ 
and  afterwards  there  is  a  report  computing  what  is  due 
for  principal,  interest,  and  costs,  all  that  is  considered 
as  one  accumulated,  consolidated  sum;  and  if  the  Court 
enlarges  the  time,  and  it  goes  back  to  the  Master  to 
compute  subsequent  interest  and  costs,  the  Master  re- 
ports the  subsequent  interest  upon  the  whole  sum.'* 


Mr.  Pemberton  and  Mr.  KindersUy^  contra. 


My  14.  TAe.  Master  qf  the  Rolls. 

From  an  early  period  it  was  considered  that  the 
Master's  report  finding  the  interest  due  on  a  mortgage 
debt  made  that  interest  principal,  and  that,  if  pay* 
ment  was  delayed,  interest  was  to  be  computed  from 
the  date  of  the  report  upon  the  aggregate  amount  of 
the  principal,  previous  interest,  and  costs^  add. on  en- 
larging the  time  for  payment  of  what  was  found  due  to 
the  mortgagee  on  his  bill  of  foreclosure,  the  course  was 
to  give  him  interest  on  the  whole  sum  previously  found 
due  for  principal,  interest,  and  costs.  This  was  held  to 
be  the  practice  by  Lord  Hardmcke  in  the  case  referred 
to,  though  that  case  was  attended  by  peculiar  circum- 
stances not  stated  in  the  report,  and  it  was  admitted  by 
the  registrar  and  counsel  in  Perkyns.-v.  Bmfnton{a\-B. 
case  before  Lord  Thurlam.  The  case  of  a  mortgage  in 
that  respect  is  distinguished  by  Lord  Loughborough  in 
Creuze  v.  Hunter  {b)  from  an  annuity,  or  debt  not  bear- 
ing interest.  And  in  Turner  v.  I\tmer  (c).  Sir  Thomas 
Plumer  recognising  this  rule  as  to  a. mortgage,  distin- 
guishes the  case  of  a  mortgage  from  a  bond  debt,  in 

which 

(a)  1  Bro.  C.C.  574.  (c)  1  J.  i  W.  47. 

if)  8FrAJaD.l59. 
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which  latter  case  he  held  that  interest  upon  the  aggre- 
gate amount  of  principal  and  interest  could  not  be 
given. 

But  the  practice  is  now  different,  and  the  time  for 
paying  what  is  found  due  on  the  mortgage  is  enlarged 
upon  payment  of  the  interest  and  costs  found  due,  and 
the  subsequent  interest  on  the  principal  only,  and  sub- 
sequent costs  are  directed  to  be  computed  and  taxed. 
And  a  distinction  has  been  taken  between  a  decree  for 
sale  and  payment  of  incumbrances  according  to  their 
priorities, .  and  a  decree  for  foreclosure.  Thus  Lord 
Kingf  in  Nealv.  The  Attortuy^General  {a)^  refused  to 
give  interest  upon  the  whole  sum  reported  due  for  prin- 
cipal, intei^estt  and  costs  to  a  prior  against  a  subsequent 
incumbrancer,  but  without  prejudice  if  there  should  be 
a  surplus.  So  in  Harris  v.  Harris  (6),  Lord  Hardwicke 
recognised  the  distinction  between  the  case  of  a  fore- 
closure and  a  decree  for  sale.  .  And  in  cases  of  this 
nature,  where  the  amount  of  principal  and  interest  due 
upon  a  mortgage  has  been  found  by  the  Master's  re- 
portt  and  it  has  been  referred  back  to  the  Master  to 
compute  subsequent  interest,  it  has  been  the  practice^ 
for.  many  years  past,  to  compute  such  subsequent  ii>* 
terest  upon  the  principal  only. 


(a)  Mote.  $46. 


'b)  9  Mi.  79%. 


fSSBBBIN  Ott&NOnT« 


MS& 


ceased  wife. 


j^y  ,9.  MEREDITH  v.  BO  WEN- 

Interest  at       rpHE  demand  of  tb«  Pkintifis  in  tiiis  mmU  vUcb 
^iS^^obe  WQse  out  of  •  c«itrart  not  in  its  ■«lnw  OMTiyu^ 

paid  upon  a  iaieraf  t»  having  bees  estaUiabed  by  an  isaaa^  and  it 
nature  bearing  appearing  by  a  latlar  of  the  Defiendant  WiUiamSi  dated 
ittW^^tb.  ^^  ^^^  ^^  FdnvMy  1851,  that  he  had  expressed  hb 
held  bv  a  bus-  determination  not  to  pay  the  sum  in  question,  uidcss 
SrtfwITtor  wropeUedbylaw,  itwaanowasheionthepartofthe 
of  hit  de^  Plainti&t  &t  the  hearing  on  farther  directions,  tfiat  the 
Defendant  ffUliams  might  be  ordered  to  pay  intsreat  at 
5  per  cent,  on  the  debt  wrong&Uy  detained  by  him  fiom 
the  date  of  his  refusal  to  pay  it*  The  (acta  of  the  case 
are  slated  in  his  Lordship's  jadgaaeat 

For  the  Plaintiffs,  Arf¥>ii  v.  Rei/hm  (a)  was  cited  as 
an  authority  vhich  prared  that,  where  there  had  betn  m 
wroDgful  withholding  of  a  debt  arisiog  cut  of  a  con- 
tract which  did  not  carry  interest,  interest  in  the 
shape  of  danages  might  be  allowed  by  the  jury  for  the 
mgua^detoiUon  of  the  money  ;  aikl  k  was  argned  that 
the  Defendant  WiUiams  baring  improperly  delayed  Ihe 
payment  of  a  just  demand,  the  case  fell  within  that 
class  of  recognised  exceptions  to  the  general  rule,  where 
a  court  of  equity  would  grant  interest  upon  an  annuity, 
or  other  debt  not  in  its  nature  bearing  interest ;  Booth 
v.  Leycester.  {b)  In  this  case,  the  debt,  consisting  of 
money  advanced  by  a  wife  out  of  her  separate  property 
to  her  husband,  could  not  be  recovered  at  law. 

Mr. 

(«)  3  Bmg,  3S5.  {b)  mjpra,  p.  247. 


•. 


Mr.  Itw^,  Mr.  Temple^  Mr.  BeikwU,  and  Mr.  Mrt^       MM. 
€aj^,  fer  the  Plaintifis. 

Mr.  Pmbertm^  Mr.  KMerslmfj  mid  Mi\  JSmie^  iiM»- 

7Ar  Mmtbr  ^Mr  RoLiA 

^  Elizabeth  WiUiams^  being  entitled  to  a  sum  of  stock 
in  the  new  4  per  cent  annuities  to  her  separate,  use. 
advanced  to  her  husband,  the  Defendant  Thomas  Wil- 
lutmSf  out  of  that  property  the  sum  of  lOOOA  by  way  of 
loan;  and  by  her  will,  dated  the  13th  of  January  1830^ 
she  made  the  following  bequest :  ^^  I  leave  1000/.,  now 
in  Mr.  Williams  &  hands,  and  1000/.,  in  the  new  fours* 
to  Hicfiard  James  i**  out  of  which  James  was  to  pay  th^ 
annuities  therein  mentioned  to  Uie  Plaintiffs. 

The  testatrix  died  shortly  after  the  date  of  her  will, 
and  a.  few  days  after  her  decease  a  copy  of  the  will  was 
sent  hy  her  executor  to  her  husband.  It  does  not 
appear  that  any  direct  demand  of  payment  was  made 
by  the  executor  at  that  time ;  but  from  a  letter  addressed 
shortly  afterwards  to  the  executor  by  Thomas  fVilliams, 
it  ai^ears  that  the  husband  expressed  his  dissatisfaction 
at  the  bequest  made  by  his  deceased  wife,  and  declared 
that  he  never  would  pay  the  sum  of  1000/.,  unless  com- 
pelled by  law.  For  some  reason,  which  does  not 
appear,  the  executor  seems  to  have  considered  that  he 
had  not  the  means  of  recovering  his  demand,  and  no 
steps  were  taken  by  him  for  that  purpose.  The  Plain- 
tiffs, who  are  the  annuitants  entitled  under  the  specific 
bequest,  seem  also  to  have  been  of  the  same  opinion, 
foe  in  their  bill,  which  was  filed  in  ^fyril  1832,  they 
state  that  ^e  money  could  not  be  recovered  j  and  it  was 

not 
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18S6.  not  until  April  18SS  that  tbey  altered  tbor  opmida  in 
that  respect,  and,  upon  an  aipended  bill,  insisted  that  the 
money  might  be  recovered,  and  would  have  been  reco- 
vered but  for  collusion  between  the  executor  andTAomof 
Wittiams  the  husband.  Williams  insisted  that  the  money 
which  was  represented  to  have  been  advanced  to  him 
by  his  wife  as  a  loan,  was,  in  point  of  &ct,  a  gilt. 
The  evidence  being  conflicting  as  to  that  point,  an  issue 
was  directed,  at  the  hearing  of  the  cause,  to  try  whether 
the  money  was  advanced  by  way  of  loan,  or  was  in- 
tended to  be  a  gift ;  and,  after  an  unsuccessful  appeal 
by  the  Defendant  Williams  from  the  order  directing  the 
issue,  that  issue  has  been  found  in  favour  of  the  PlainUfl^. 
The  ftict  that  it  was  a  loan  having  been  established,  the 
question  now  is,  whether  or  not  Williams  shall  pay 
interest  upon  the  1000/.  What  was  the  precise  nature 
of  the  contract,  and  whether  Williams  was  to  pay  interest 
or  not  to  his  wife  during  her  life  is  not  in  any  way 
established.  No  assistance,  then,  being  afforded  by  the 
nature  of  the  contract  between  the  parties  at  the  time 
tlie  loan  was  made,  what  is  to  govern  the  Court  in 
deciding  the  question,  whether  interest  is  or  is  not  to 
be  recovered  ?  It  appears  from  the  letter  that  Williams 
was  aware  what  would  be  the  consequence  of  his  resist- 
ance to  the  payment  of  tlie  money,  and  yet  refused 
to  pay  it.  He  puts  the  parties  to  a  suit  to  recover 
their  rights,  and  declares  his  intention  to  interpose 
every  obstacle  in  their  way  until  he  is  compdied  to  pay 
by  law. 

It  is  impossible  for  me  to  consider  this  otherwise  than 
as  a  vexatious  resistance.  He  might  have  had  reason 
to  think  it  a  gift  rather  than  a  loan ;  but  the  fact  of  Its 
being  a  loan  and  not  a  gift  having  been  establbhed,  I 
am  bound  to  declare,  — -  and  I  should  be  giving  a  pre- 
mium 
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vrium  for  a  resisUnce  which  must  be  considered  as  vex«  185(5. 
atious  if  I  held  otherwise,  —  that  he  must  pay  interest 
upon  the  amount  of  the  1000/.  from  the  date  of  his  iie- 
fusal  to  pay  it,  and,  under  all  the  circumstanoes^  tbe.case 
being  one  not  entirely  free  from  hardship,  at  4?  per  cent. 
With  respect  to  the  costs  of  the  suit,  those  which  relate 
io  the  taking  of  the  accounts  must  be  borne  by  the 
estate  of  the  testatrix,  and  those  which  relate  tc\  the 
recovery  of  the  specific  legacy  must  be  paid  by  the  Jit* 
fendant  WiUiams. 


HOBSON  V.  BLACKBURN.  ^^/^so, 

rr^HE  testator  gave  a  charitable  legacy  out  of  a  fund  xhe  Court 

composed  of  pure  personalty  and  leaseholds,  and  ^}^\ "°'  '"^."^ 
•  ,  ...«,-       ^      ,  *"o»  assets  in 

the  general  personal  estate  bemg  insumcient  for  the  pay-  favour  of  a 

ment  of  the  legacies.  SSSl^n'" 

out  of  a  mixed 
Mn  Turner^  on  the  part  of  the  persons  interested  in  [h"  bequw^bc 
the  charitable  legacy,  submitted  that,  as  this  was  a  par-  particular  or 
tkttlary  and  not  a  residuary  charitable  bequest,  the  le- 
gatees were  entided  to  have  the  assets  marshalled   in 
favour  of  the  charity.     It  was  true  that  the  rule  *  of  late 
years  had  been,  where  charitable  legacies  were  given  out 
of  a  mixed  fund  applicable  to  the  payment  of  legacies,  to 
pft¥  the  legacies  out  of  the  mixed  fund  pro  rata^  appro- 
priatnig,  in  the  case  of  the  charitable  legacies,  their  pro- 
portion 

•  See  the  decree  in  the  AU      and  Shdfor^t  Law  of  Mori" 
ierm^QefmtrmC  ^,  WincheUta  in      m^,  p.834. 
SHwCm  Forms  of  Decreet,  p.  1 30., 

Vol.  I.   .  T 
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1BS6.  portion  only  oTtbe  pure  persooftlty;  iMttbcrtbadbMoap 
reported  com  on  the  point  since  Makeham  ▼.  Hwperifi)^ 
M  wUob  cmt  the  AUamof-General  v.  WinckeUea  (b\ 
where  the  beqoeet  was  lesidiMvyy  was  relied  opon,  and 
the  dbtinction  between  a  particular  legacy  and  a  rest** 
dtiary  gift  was  not  adverted  to.  In  the  Jilanuy-Genend 
V.  Lord  tVeymotdh  {c)  the  testator  created  a  mixed  fiindt 
and,  after  giving  a  particolar  charitable  legacy,  directed 
the  residue  of  the  produce  of  hb  real  estate  and  his  per-  . 
sonal  estate  to  be  applied  to  charitable  purposes.  Lord 
Hardancke  distinguished  between  the  particular  l^acy 
and  the  residuary  gift»  and,  declaring  the  bequest  of  the. 
surplus  of  the  real  estate  to  be  void,  directed  the  assets 
to  be  marshalled  in  favour  of  the  particular  legacy. 

Mr.Pemberlon  said  ibat  this  subject  had  been  fully 
discussed  before  Sir  John  Leach  in  the  Warrington 
school  case,  and  that  the  rule  was  perfectly  settled  that 
the. Court  would  not  marshal  assets  in  favour  of  a 
charity* 

'ne  Master  of  the  Rolls  was  of  opinion  that  the 
jrule  applicable  to  the  apportionment  of  the  assets, 
where  a  testator  made  a  charitable  bequest,  whether 
particular  or  residuary,  out  of  a  mixed  fund,  was  settled, 
and  had  been  so  long  recognised  and  acted  upon,  that, 
in  this  Court,  the  question  could  not  be  re-opened.* 

(«)  4  Bro.  C.  C  1 59.         (b)  3  Bro.  C.  C.  57S.         (c)  Amk.  Ba 


*  The  same  point  was  raised  Itgious  purposes  as  the  testalncM^f 

In  the  late  case  of  Wmam  v.  trustees  shonld,  m  Oilir  dlMre- 

J^er<Asi(^befbltttbepKsentLaltl  tioii,  tMok  fit;  and  it  was  coo- 

Ghsncellor,  when  Master  of  the  tended,  that  the  particular  cho- 

Rolls.    In  that  case  there  were  ritable  legacies  ought  to  be  made 

partfcttlareliaritableleiaeiesyand  good  ont  of  to  nmcii  of  the 

a  gift  of  the  residue  for  such  residae  as  ^owAkM  ef  pitre 

benevolent^  cfaaritablei  and  re*  personalty.     Lord  MHmiMr's 

observation 
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ft  t«»  Ilk  poinl»  piuite  the  hni,  ■»  if  bo  hid 

WW  M  AilDfNvs: — *  ThU  would  objection  exuted  at  to  applying 

(m    manhalling   the   assets   at  any  part  of  it  to  the  charity  I^ 

leait  against  the  next  of  kin,  gades,  then  holding  so  mueh  ftf 

kntf  wwM  bo  cbntraty  totlM  the  ehari^  iegpdea  to  fiu^  u 

mle  of  the  Cepft  adopitd  in  all  would  in  that  way  be  to  be  pud 

atich  cmes^  which  is  to  appro-  out  of  the  prohibited  fund.'^ 


BROWN  V.  BROWN.  M^^s. 

npHE  will  of  fViUiam  Brcmt  contained  the  fiiltowiiig  PHmiJkeie,  m 

-*•    bequest :  7- <<  I  give  and  bequeath  onCo  BehMrd  b^^JJ^umod 

Bawrtng  and  Benjamin  Ixmrence^  the  sum  of  lOOOf.  to  intend  that 

Sterling,  upon  trust  to  invest  the  same  in  the  purchase  Should  S*^^ 

of  some  or  one  of  the  public  stocks  or  funds  of  Great  c^ly  P«4> 

and  the  oniif 
Britain^  in  their  joint  names,  and  to  lay  out  the  same  is  upon  those 

on  mortgage  or  otherwise,  at  interest;  and,  when  so  ^^^^^^ 

invested,  upon  further  trust  to  pay  to^  or  otherwise  to  shew  that' 

permit  and  suffer  my  wife^  Harriet  BrowHf  to  receive  neMto^^t 

the  interest  and  dividends  thereof  during  the  term  of  a  prrference 

her  natural  life;  and  from  and  immediately  after  her  i^^ltee. 

'  decease  my  will  and  meaning  is,  and  I  direct  that  the     ^  ^^^ 

said  sum  of  1000/.  sterling,  or  the  stocks,  funds,  and  trustees,  upon 

securities  in  or  upon  which  the  same  shall  be  invested,  ^^i^^^^^ 

sb^n  fall  into  and  become  a  part  of  my  personal  estate,  his  wife  dur> 

and  applicable  to  the  trusts  or  payment  of  the  legacies  ^^  ^l  ^ 

mm  bv  this  mv  will."  decease  he 

declared  hit 
will  to  be, 
The  testator  next  gave  several  pecuniary  legacies,  ^'^ftti^^ 
and  fimceeded  to  give  a  legacy  of  500/.  to  trustees  in  part  of  hit 
thtst  tor  Noah  Meadsm  and  bis  wife,  for  their  joint  ^^^^ 

iiV^  applioibleto 
toe  trusts  or 
paymeat  of  the  legacies  given  by  his  wiU|  aod  hs.jmva  ft  legacy  of  500/.  in  trust 
ler  jr.  IC  and  his  wifc^ ID  nearly  the  same  words:  Held«  that  a  priority  was  gi?en 
(a  these  two  legacies. 

T  2 
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1836.  lives,  snd  the  life  of  the  sorviYor  of  them,  in  nearly  the 
same  words  as  those  used  in  the  bequest  for  bis  wife, 
the  only  difference  being,  that,  aiter  the  decease  of  the 
survivor  of  them,  he  directed  that  <*  the  said  sum  of 
500/.  sterling,  or  the  stocks,  funds,  and  securities  in  or 
upon  which  the  same  should  be  invested,  should  fall 
into  and  become  a  part  of  his  personal  estate,  and  ap- 
plicable to  the  trusts  or  payment  of  the  several  legacies 
given  by  his  will."  He  then  gave  legacies  to  two  of  his 
servants,  and  bequeathed  the  Vesidue  of  his  estate  and 
effects  to  his  brother,  Joseph  Brawn. 

The  testator's  estate  being  insufficient  to  pay  the 
legacies,  the  question  in  the  cause  was,  whether  the 
legacies  to  the  testator's  wife,  and  to  Noah  Meadows 
and  his  wife  were  entitled  to  priority,  or  were  to  abate 
in  proportion  with  the  other  legacies. 

Mr.  Kindersley  and  Mr.  Dixon^  for  the  widow. 

Where  an  intention  is  manifested  to  make  a  provi- 
sion for  a  wife  or  child,  the  Court  will  incline  to  give 
effect  to  the  intention ;  Lamn  v.  Lewm.  (a)  The  tes- 
tator clearly  intended  that  his  wife  should  enjoy  the  * 
income  of  the  1000/.  during  her  life;  and  the  capital 
was,  after  her  decease,  and  not  till  then,  to  become  a 
part  of  the  testator's  personal  estate,  and  applicable  to 
the  payment  of  the  legacies  given  by  his  will. 

Mr.  Pemberton  and  Mr.  Spurrier ^  contra. 

Lewin  V.  Lewin  was  determined  upon  a  special  ground, 
which  Lord  HardwicJce  explained  in  the  subsequent 
case  of  Blower  v.  Morrett  (6) ;  and  it  is  now  well  settled, 

that 
(a)  2  Vei.  sen.  415.  ij,)  s  Vet.  sen.  480. 
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that  a  wife  stands  in  no  better  situation,  where  the  fulkd  is  18S6L 
deficient,  than  any  other  legatee.  In  Beeston  v.  Booth  (a) 
Sir  John  Leach  says,  that  '^  unless  a  contrary  intention 
appear  upon  the  will,  it  must  be  presumed  that  the 
testator .  considers  that  he.  has  property  sufficient  to 
answer  all  his  legacies,  and  that  he  has  an  equal  inten- 
tion that  all  should  be  equally  paid/'  No  intention  to 
give  a  preference  to  the  wife  can  be  inferred  from,  the 
language  of  this  bequest,  for  the  testator  gives  a  lega<7 
to  strangers  in  almost  the  same  words.  In  directing 
that  these  two  legacies  should  become  part  of  his.  per- 
sonal estate,  and  be  applicable,  after  the  decease  of  the 
l^tees,  to  the  payment  of  the  other  legacies,  the  tes- 
tator may  have  intended  to  provide  for  the  event  of  their 
decease,  before  the  period  at  which,  the  other  legades 
would  be  payable. 

Hie  Master  of  the  Rolls. 

Prim& facie  a  testator  must  be  presumed  to  intend 
that  all  bis  legacies  should  be  equally  paid,  and  the 
onus  is  upon  those  who  contend  for  a  priority  to  shew 
that  the  testator  meant  to  give  a  preference  to  a  par- 
ticular legatee. 

In  this  case  the  testator  gives  1000/.  to  trustees,  upon 
trust  to  invest  the  same,  and  pay  the  interest  to  his  wife 
for  her  life;  and  after  her  decease  he  declares  his  will 
to  be,  that  the  1000/.  '^  should  become  a  part  of  his 
personal  estate^  and  applicable  to  the  trusts  or  pay- 
ment of  the  legacies  given  by  his  will ;"  and  the  legacy 
of  500/.  given  in  trust  for  Mr.  Meadams  and  his  wife 
is  in  almost  the  same  words,  the  only  difference  being 
that,  in  the  corresponding  passage,  he  declares  that  the 

500/. 

(a)  4ilfa(/.168. 
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5001.  ihJX  faeooiM  appKcabte  to  Um  pqrmedC  of  tha 
<<  leveral*'  XtgiudeB  given  bjr  hit  w3L 


If  th€  testator  had  cootanplated  that  aH  fab  1< 
woaid  be  at  once  satisfied,  it  wodld  hatre  beeD 
sary  to  dbect  that  the  two  legacies  in  question  should 
be  applicable,  after  the  decease  of  the  kgateesi  to  dio 
payiDoiit  of  the  legacies  given  bjr  hii  wiH.  Ha  cannot 
be  reasonably  presumed  to  have  contemplated^  as  has 
been  suggested  at  the  bar,  the  death  of  the  three  l^gateea 
to  whom  these  two  legacies  are  given,  within  m  twelve* 
month  after  his  decease;  and  there  is  noddng  in  the 
language  of  the  will  which  affords  ground  tdft  the  af)ga» 
ment  that  he  intended  to  provide  for  such  a  posriUliqr. 
There  is  no  way,  therefore^  in  which  e£fect  can  be  given 
to  the  words  used  by  the  testator  but  by  giving  « 
priori^  to  these  two  legacies. 


jug.i.  Ex  parte  WHITTON- 

Mortmeet      (JHARLES  DILLY,  being  sebed  in  fee  of  certain 

^i^^^!^         estates,  subject  to  redemption  on  payment  of  the 

are  ^thin        mortgage-money  and  interest,  died  intestate  as  to  those 

tectioD  of  the  estates»^  and  all  attempts  to  discover  his  heir  had  proved 

1 '^•^^•o-t  ineffectuol.    The  petitioner  was  entitled  in  equity  to 

me4BtSW.4.  those  estates  under  a  conveyanoe»  in  which  thepwiier 

€.  sff.  t.  s.        of  the  equity  of  redemption  joined  with  die  exeontoia  of 

^Charles  DHhf^  and  the  petition  prayed  that  a  proper 

person  might  be  appointed  in  the  place  of  the  heu^at* 

law  6t  Charles  Dtthf  to  convey  the  legal  eatate  in  the 

premises  to  the  petitioner. 

Mr. 
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Mr»  TtfJbertaa  and  Mr.  Loftus  W^sram^  lor  the 
petitioner^  reiferred  to  Ex  parte  Payne  (a),  where  the 
Viee-Cbancellor  had  certainly  expressed  an  opinion  that 
theeiglithBeBtionof  the  1  fV.^.  c.60.  did  not  apply  to 
the  cas^  of  a*  mor^gigeet  or  heir  of  a  mortgagee ;  and, 
if  that  wera  so*  no  order  could  be  made  upon  this 
petition.  The  Vice<*ChancelIor|  in  his  judgment,  said, 
^  Mr.  JemmeMf  in  hia  second  edition*  of  Sir  Edward 
Sagdm^s  Ads^  makes  thb  obsenration  on  the  reporter^a 
note  to  the  case  of  In  re  Goddard.  *  The  reporter, 
io  a  Jiote  to  the  above  decision,  adds,  '^  the  case  in 
qoesdon  seems  to  be  casus  omissus  in  the  act:V  but 
this  is  not  so;  the  case  of  a  mortgagee  was  inten* 
tionally  disuc^ished,  in  this  respect,  from  that  of  a 
QMre  trustee  by  the  framer  of  the  act,  and  was  pur«- 
poaely  omitted  firom  the  operation  of  this  section  through 
fear  of  the  miscbieft  that  might  occur  by  too  hastily 
disposmg  of  the  interest  of  mortgagees,  under  the  idea 
of  their  being  merely  trustees/  "  The  Vice-chancellor 
proceeded  to  observe^  that  if  any  case  were  wanting  to 

illustrate 

(a)  6  Sim.  645. 


18S6. 

Ek  parte 
WxtnoN. 


*  Tbe  Reporter,  in  the  note 
to  the  case  In  re  Goddard,  did 
not,  as  »  snppofled,  suggest  that 
the  case  of  a  mortgagee  was  eanu 
osMiitf  in  the  act,  hut  that  the 
ease  el*  m  aiteowa  heir  of  a 
r«bo,  upon  payment 


of  the  mortgage^ioney,  would 
he  a  irtutee  for  the  mortgagor, 
was,  for  the  vtasons  aMUtioiied, 
uapioeided  for  bgr  the  aoL  Tbe 
subsequent  act  removes  the  diiSp 
eahy,  apparently  at  the  expense 
of  &e  intention  oCtfae  Ihimer  of 
Iba  prior  wot.  Snr.  E*  St^^ 
however,  has   himself  decided 


that  the  dghth  section  does  not 
in  a  clear  case  exclude  a  mort- 
gagee 6rom  its  operation,  Pren- 
dergasi  t.  Eyre^  Uoyd  4*  GoUd^ 
11. 1  and  Hb.JmmmU^  in  the 
observations  referred  to  by  tbe 
Vice-ChanceUor,  cites  the  veiy 
act  which  shews  that  the  legis*^ 
lature,  to  whose  dedaraiiea  of 
its  own  mcanii^  even  tbe  in- 
tentioB  of  the  framer  of  an  act 
must  yield,  meant  to  mclnde 
mortgagees  in  the  dgbdi'aectioB, 
which  pr0tldss  i»Mi 
where  tbe  hebr  U  nak|)9W{i. 


\  i.t .-, 
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1886.  illastrate  the  object  which  Sir  E.  Sugdm  had  in  view 
^  ^  -  ■  '  when  he  framed  the  eighth  section  of  the  act,  the  case 
WaiTToir.  before  the  Court  would  have  illustrated  it.  That  was 
the  case  of  a  devisee  of  a  mortgage  who  had  -some  bene- 
ficial interest  in  the  mortgage,  and  who,  consequently, 
was  not  a  trustee  within  the  meaning  of  the  act*  Bat  it 
was  clear  that  the  eighth  section  did  apply  to  the  case' 
of  a  mortgagee,  for,  whatever  might  have  been  the  in- 
tention of  the  (ramer  of  the  act,  the  legislature,  which 
was  the  best  interpreter  of  its  own ,  intentions,  had 
declared  its  meaning  in  the  4  &  5  ^«  4.  c.  23.  s.  2.  *, 
which,  assuming  that  the  eighth  section  of  the  prior 
act  applied  to  mortgagees  as  well  as  to  trustees,  and 
that  the  heir  of  a  mortgagee  who  was  not  known  was 
included  in  that  section,  made  the  like  provbion  in  the 
case  of  a  mortgagee  who  died  without  an  heir.  If  the 
Court  should  be  of  that  opinion,  the  petitioner  was 
entitled  to  the  usual  order  referring  it  to  tlie  Master  to 
ascertain  whether  the  heir  of  the  mortgagee  was  un« 
known,  and  was  a  trustee  within  the  meaning  of  the  act. 

Tie  Master  ^  the  Rolls  was  of  opinion  that  mort- 
gagees and  the  heirs  of  mortgagees  were  within  the 
eighth  section,  explained  by  the  subsequent  act,  and 
made  the  order. 

*  "And  be  it  enacted,  that  and  tranrfen  of  ettaUtt  amd/trndi 

where  any  person  seised  of  any  voted  m  trusteei  and  mortgagees, 

land  upon  any  trust  or  by  way  and  for  enabling  conrfs  of  eqmfy 

of  mortgage    dies  without  an  to  ghs  efed  to  thnr  decreet  and 

heir,  it  shall  be  lawful  for  the  orders  in  certain  eatet^  in  case 

Court  of  Chancery  to  appoint  a  such  trustee  or  mortgagee  had 

person  to  convey  such  land  in  left  an   heir,  and  it  was  not 

like  manner  as  is  provided  by  known  who  was  such  heir;  and 

the  act  of  the  1 1  G.  4.  &  i  IV.4.  such  conveyance  shall  be  as  e& 

intituled.  An  Act  for  amending  fectual  as    if  there   was    soeh 

tke  taws  respecting  conveyances  heir." 


REPORTS 
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FOSTER  V.  HARGREAVE&  ibbb. 

March  S3,  84. 
April  \9. 

TN  the  month  of  January  1812,  George  Ridge  was  one  A.  by  deed 

"*•  of  the  partners  in  the  banking  house  of  Corfe,  Bid-  ^^^  ^^^' 

didpk  and  Cb.,  and  was  also  a  customer  of  the  house.    On  presented  by 

the  15th  of  January  in  that  year  George  Ridge  trans-  Court  to  ^ 

ferred  the  sum  of  SOOO/.  from  his  separate  cash  account  "^  ^^^^  ^ 

witn  inpayment 
and  discharse 
oT  money  then  due  from  A.  to  B^  and  in  further  payment  of  all  and  every  the  sums 
of  money  which  B.  might  advance  to  A.\  and,  bubject  thereto,  in  tniit  for  A.  A. 
died  indebted  to  B,  in  the  sum  of  3000^  due  at  the  date  of  the  assignment*  and' 
also  larady  indebted  to  the  Crowe.  A,  was  further  indebted  to  a  baddng  firai,  of 
which  B.  was  a  partner,  in  a  sum  which  was  treated  by  the  panner^ip  as  a 
bad  debt,  and  in  respect  of  which  B*s  share  of  the  loss  amounted  to  59 hA-  and 
a  further  sum  of  8313/.  was  paid  after  the  death  of  B.  by  his  executor  to  the 
Crown,  upon  process  bang  issued  against  the  estate  of  i?.,  who  had  been  a  surety 
to  the  Crown  for  A,  ^  ^ 

The  Crown  claimed  priority  as  to  the  whole  fund  in  Court,  insisting  that  the 
property  comprised  in  the  deed  consisted  of  chtaes  m  srcHon,  and  that  no  notice  had 
been  given  to  the  trustees  of  the  fund. 

Held,  that  the  estate  of  B,  was  entitled  to  the  benefit  of  the  deed  in  respect  of 
the  som  due  at  the  date  of  it,  and  the  sum  paid  by  AJ%  executor,  but  not  to  the 
sum  rqmsenting  B*%  share  of  the  loss  in  the  partnership  transaction. 

Vol.  I.  U 
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18S6.        with  the  firm  to  the  account  of  his  son  John  Holman 
BidgCf  who  drew  it  out  for  his  own  use. 

By  this  transaction  John  Holman  Ridge  became  in- 
debted to  George  Bidge^  and  on  the  20th  of  Febmaiy 
1812,  an  indenture  was  executed  by  and  between  John 
Holman  Ridge  of  the  one  part,  and  George  Ridge  of  the 
other  part,  whereby  John  Holman  Ridge  assigned  to 
George  Ridge  his  right  to  a  sum  of  10,000^  and  certain 
other  property  represented  by  a  fund  in  Court,  to  hold 
the  10,000/.  and  other  property  in  trust,  that  George 
Ridge  should  first  deduct  his  costs,  and  in  the  next 
place  should  retain  and  apply  the  residue,  as  &r  as  the 
same  would  extend,  in  payment  and  discharge  of  the 
money  then  due  from  John  Holman  Ridge  to  George 
Ridge  with  interest,  and  also  in  further  payment  of  all 
and  every  other  sums  of  money  which  George  Ridge 
should  or  might  advance  or  pay  to  or  for  the  use  of 
John  Holman  Ridge  with  interest,  and  subject  to  those 
trusts  in  trust  for  John  Holman  Ridge. 

John  Holman  Ridge  died  in  August  1816.  At  the 
time  of  his  death  he  was  indebted  to  his  father  in  the 
before-mentioned  sum  of  SOOO/.  and  interest  thereon 
from  the  day  of  the  advance.  He  was  indebted  to  the 
banking  house  of  Cocks^  Biddulph  and  Co.  (in  which 
his  father  was  a  partner),  in  the  sum  of  15,657^  Ss.  1  li/., 
which  was  secured  by  a  bond.  .  He  was  also  largely 
indebted  to  the  Crown,  and,  in  respect  to  the  Crown 
debt,  George  Ridge  was  liable  to  a  considerable  extent 
under  bonds  which  he  had  executed  in  the  years  1802 
and  1803  as  one  of  the  sureties  for  his  son. 

In  January  1817  Cocksj  Biddulph  and  Co.  treated  the 
debt  of  15,657/*  85.  \\d^  due  from  the  estate  of  John 
Holman  Ridge  as  a  bad  debt;  and  they  placed  it  as  such 
to  the  debit  of  the  capital,  and  profit  and  loss  account 

of 
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of  tbe  partners;  and  each  partner's  share  of  the  aggre-  18S6. 

gate  loss,  including  this  particular  loss,  being  set  off  ^'  ^  '    ' 

against  his  capital  'and  interest  in  the  concern,  George  v. 

Bddgej  who  was  partner  for  a  fourth  share,  had  in  effect  ^*®**av*b« 
to  bear  the  loss  of  8914/.  7s,  2£2.,  being  one-fourth  of 
the  debt  of  1 5,6571.  8s.  Ud. 

George  Ridge  died  in  October  1824,  and  in  February 
1826  the  Crown  issued  process  against  his  executor, 
to  enforce  his  liability  upon  the  bonds,  by  which  he 
had  become  one  of  the  sureties  for  his  son;  and  in 
consequence  of  this  proceeding,  the  executor  of  George 
Ridge  paid  to  the  Crown  two  several  snms  of  money,  viz. 
2000/.  on  the  l4di  of  October  1828,  and  318/.  llx.  8//. 
on  the  10th  o(  April  1829. 

Before  dther  of  these  sums  was  actually  paid,  and  on 
the  9th  of  June  1827,  an  inquisition  under  a  writ  of 
diem  clausit  extremum  was  taken,  and  by  the  inquisition, 
after  finding  certain  particulars  relating  to  a  debt  due 
from  Lord  Crewe  to  John  Holman  Ridge^  and  the  secu- 
rities for  the  same,  (being  in  fact  the  property  com- 
prised in  the  indenture  of  the  20th  of  February  1812). 
it  was  stated  that  George  Cooper  Ridge,  the  executor  of 
George  Ridge,  claimed  all  such  benefit  as  he  was  en- 
titled to  under  the  same  indenture,  and  the  sheriff  re- 
turned that  he  had  seized  and  taken  the  property  into 
the  hands  of  his  Majesty. 

By  an  order  in  the  cause,  dated  the  20th  of  November 
1884,  it  was  referred  to  the  Master  to  inquire  whether 
the  executor  of  George  Ridge,  or  any  and  what  other 
person  was  entitled  to  or  beneficially  interested  in  the 
fund  in  question  under  any  deed  or  other  security ;  and 
the  Master  was  to  state  priorities,  and  take  an  account 
of  what  was  due. 

17  2  Tlie 


^4  CASES  IN  CHANCERY. 

1856.  The  AUamey^General  claimed  the  fund,  free  from  any 

claim  on  the  part  of  the  executor  of  George  Ridge ;  and 
the  executor  claimed  the  bem^t  of  the  deed  of  the  20th 
of  FebrtUny  1812  as  a  security,,  first,  for  the  SOQO/. 
sdvfitified. on  the  15th  o(  Jonmay  IB  12  and  interest; 
secondly,  for  thie  'S914&  7s.  2d.,  the  loss  which  George 
Midge  sustained  by  reason  of  John  Holtnan  Ridges  debt 
to  Cddks,  Biddidph  and  Co.  proving  had ;  and  thirdly,  for 
the  Slims  of  20002.  and  313/.  lis.  8£2.,.paid  to  the  Crown 
by  the  executor  of  George  Ridge  in:  respect  of  his 
liability  under  the  surety  bonds. 

The  Master,  reported  in.. favour  of  the.executor  of 
Q^ge  Ridge  on  all  points,,  and '.the.  case  now  came  on 
upon'a  petition  of  the  executor: to  confirm  the  report, 
and  a  cross-petition  of  the  Attomof-Generalj  and  a  no- 
niinee  of  the  CWwn  raising: objections  to.the. Teport, 

ind  praying  (hat  it: might  nOt:becp!nfiriE^     '.  * 

,-.-.•  •••.•.•      ^  T*  :.    '    '  ■' "  -    .    •• 

Mr.  PjCfriberton,  Mt.  Kinderdey,  and  Mn  Koe,  in  sup- 
port of  the  petition,  contended  that  the  sum  of  8000/. 
advanceil'by  George  Ridge,  the  father,  and  the  sums  of 
2000/.'  and  223/.  paid  by  the  petitioner  in  respect  of 
the  liability  of  George  Ridge  as  a  surety  for  his  son 
were  clearly  debts  secured  to  the  estate  of  George  Ridge, 
the  father,  under  the  assignment  of  February  1812.  It 
had  been  held  that  the  Crown  might  take  goods  under 
an  extent  after  they  had  been  seized  by  the  sheriff  but 
not  sold,  because  the  property  continued  in  the  debtor 
until  sale,  and  the  seizure  by  the  officer  of  the  law  was 
for  the  benefit  of  those  who  were  by  law  entided,  Giles 
V.  Grocer  {a) ;  but  the  Crown  could  not  avoid  an  equi- 
table mortgage,  Casberd  v.  Tfie  Attorney-General  {b) ; 
or  a  ban&Jide  assignment  in  trust  for  creditors :    JTie 

King 
{a)  9  Bvng.  1S8.  (6)  6  Pfke»  411. 
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King  V.  Watson,  {a)  The  Master  was  undoubtedly  1886. 
right,  therefore,  in  finding  as  to  the  sums  of  SOOO/^ 
and  28132.,  that  the  extent  of  the  Crown  could  not 
prcsirail  against  the  equitable  assignment  of  the  fund 
now  in  Court,  made  by  John  Hciman  Ridge  to  secure 
to  his  &ther  the  debts  advanced  by  him  at  the  date  of 
the  ais^gnment,  and  all  sums  thereafter  to  be  advanced* 
The  sum  representing  the  loss  sustained  by  George  RidgCy 
the&ther,  in  respect  of  the  debt  due  from  the  son  to  the 
partnersh^,  was  also  snbstantially  a  debt  due  from  the 
son  to  the  estate  of  the  father,  and  die  Master  had  pro- 
perly found  that  the  Crown  had  no  claim  to  priority 
over  the  petitioner  in  respect  to  that  sum,  butthat it  was 
equally  secured  by  the  assigninent  of  Februaty  1813. 
John  Holman  Ridge  could  not  himself  have  claimed  the 
fund  in  Court,  without  satisfying  the  propottion  of  the 
loss  sustained  by  his  &ther  in  the  partnership'  traosr 
action;  and  the  Crown  could  not  be  in  a  better ^situ<^ 
ation  than  John  Holman  Ridge,  but  could  only  be'> 
entitled  to  the  iund  subject  to  all  the  equities  which 
attached  upon  it  .  .      .     .        > 

The  Soiicitor^General  and  Mr.  Wrajfy  contrd,  argued 
that  as  to  the  first  claim  on  the  part  of  the  petitioner  to 
the  sum  of  30002.,  the  property,  comprised  in  the  deed^ 
of  assignment,  consisted  of  choses  in  action;  that  no 
notice  of  the  assignment  had  been  given  to  the  trustees 
who  had  the  legal  estate  in  the  fund,  and  that  the  Crown 
was  therefore  by%eason  of  its  superior  diligence,  and 
not  by  force  of  its  prerogativie,  entitled  to  priorityt  as  any 
individual  would  have  been  entitled,  upon  the  principle 
established  in  the  ciases  of  Dearie  v.  Hail  (i),  and  Lover^ 
idge  V.  Cooper  (c).  The  same  principle  applied  to  the 
other  claims  of  the  petitioner ;  but  there  were  also  other 

special 

(a)  Wett  on  EstenU,  115.  (0  3  Rtui,  30* 

\h)  3  Ruis.  1. 

U  Z 
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18S6.  special  grounds  upon  which  the  Crown  was  entided  to 
priority  in  respect  of  those  claims.  It  was  impossible 
to  maintain  that  the  sum  attributed  to  George  Ridge  the 
&ther,  as  the  amount  of  loss  sustained  by  him  in  the  part- 
nership transactions  with  the  son,  was  either  a  sum  due 
and  owing  to  the  father  at  the  date  of  the  assignment,  or 
a  sum  advanced  and  paid  by  him  after  the  assignment. 
That  sum  was  the  balance  of  loss  occasioned  by  partner- 
ship transactions,  and  not  a  sum  of  money  advanced  or 
paid  by  the  father  on  account  of  the  son.  The  event 
contemplated  and  provided  for  in  the  trust  deed,  namely, 
the  advance  or  payment  of  a  sum  of  money  by  the 
father  to  or  for  the  use  of  the  son,  did  not  happen ;  for 
no  separate  advance  was  made  by  the  &ther,  and  con- 
sequently the  trust  never  arose.  As  to  die  sums  of 
2000/.  and  22d/.  it  could  not  possibly  be  successfolly 
contended  that  the  petitioner  was  entided  to  any  priority 
as  against  the  Crown,  which,  in  respect  of  those  sums, 
had  proceeded  against  the  petitioner  in  his  character 
of  representative  of  a  surety,  liable  upon  the  bonds  given 
to  the  Crown. 

Ml*.  Pemberton^  in  reply,  said  the  doctrine  laid  down 
in  Dearie  v.  Hall  and  Loveridge  v.  Cooper  had  no  appli- 
cation, because  here  there  was  a  pending  suit,  which  was 
itself  abundant  notice  of  the  assignment  The  effect  of 
the  transaction  between  the  partners  after  the  death  of 
Ridge^  the  son,  was  to  make  the  proportion  of  the  loss 
attributed  to  Ridge,  the  father,  a  sepaaate  debt  owing  to 
him  from  the  estate  of  the  son,  and  to  bring  it  within  the 
very  terms  of  the  assignment  As  to  the  sums  paid  in 
respect  of  the  surety  bonds  given  by  Ridge^  the  &ther, 
the  Crown,  which  stood  in  the  place  of  the  son  so  &r  as 
its  claim  to  this  fund  was  concerned,  was  clearly  bound 
by  all  the  equities  to  which  the  son's  estate  was  liable. 

The 
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Tke  Master  qftke  Rolls.  1836. 

In  the  petition  of  the  Attorney-General  all  the  claims       Fobtxa 
of  the  executor  are  objected  to  upon  the  ground  that  Habgbjbaves. 
the  property,  comprised  in  the  deed,  consisted  of  choses      ^  ^  ^^^ 
in  action^  and  no  notice,  as  it  is  alleged,  was  given  to 
the  trustees  by  whom  the  funds  were  held  or  ought  to 
have  been  realised ;  and  the  two  last  claims  are  objected 
to  on  grounds  peculiar  to  themselves.   Upon  a  consider- 
ation of  the  circumstances  of  this  case,  I  think  that  the 
doctrine  of  notice,  as  established  by  the  cases  of  Lcwe^ 
ridge  V.  Cooper^  nndDearkv.  Hall  (a),  is  not  applicable, 
and,  there  being  no  other  objection  to  the  claim  of  the 
30002.  and  interest,  I  am  of  opinion  that  the  Master's 
report  in  that  respect  must  be  confirmed. 

As  to  the  3914/L  75.  2cL  it  is  clear  that,  so  far  as  that 
claim  is  concerned,  John  Holman  Ridge  never  contracted 
any  debt  to  George  Ridge  separately.  His  dealing  with 
the  firm  began  before  the  date  of  the  deed  of  the  20th 
of  February  1812;  the  very  debt  thereby  principally 
secured  was  a  debt  which  had  become  due  to  George 
Ridge  by  a  transfer  in  the  partnsh  ip  books,  and  by 
John  Holman  Ridge  availing  himself  of  it.  The  debt 
contemporaneously  due  to  the  partners  was  secured  by 
a  distinct  and  separate  bond,  and  I  cannot  construe  the 
deed  in  such  a  way  as  to  make  it  a  security  for  what 
might  become  due  from  John  Holman  Ridge  to  the 
partners ;  and  considering  that  this  debt  was  due  to  the 
partners  alone,  so  long  as  John  Holman  Ridge  lived,  I 
do  not  think  that  the  mode  in  which  the  partners,  after 
his  death,  thought  fit  to  deal  with  the  debt  amongst 
themselves  could  alter  the  right  which  any  of  them  had 
against  his  estate.     Upon  the  whole,  it  appears  to  me 

that 

(a)  3  iZKif.  1.  30. 
1/4 
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1856.        that  the  Master  has  erroneously  fomid  the  391 4iL  7j.  2d. 
^_  "  -'     and  the  interest  thereon  to  be  a  charge  on  the  fund  in 


o.  court. 

Hargexatbs. 


As  to  the  sums  of  2000;.  and  31 3^  11^  Sd^  at  the 
date  of  the  deed,  at  the  death  of  Jckn  Holman  JBi^^e, 
and  at  the  time  of  his  own  death,  George  Ridge  was 
liable  to  pay  these  sums  on  account  of  John  Holman 
Bidge.  If  he  had  paid  them,  they  would  have  been 
payments  made  to  the  use  of  John  Holman  Ridge^  and 
would  clearly  have  been  secured  by  the  deed.  At  last 
they  were  paid  by  the  executor  to  the  Crown  in  dis- 
charge pro  tanto  of  John  Holman  Bidg^s  debt  under 
compulsory  process,  which  had  issued  and  was  in  force 
before  the  inquisition.  I  think  that  a  Court  of  equity 
would  not  at  any  time  have  permitted  Jphn  Holman 
Ridge  to  redeem  his  interest  in  this  fund  without  re- 
lieving George  Ridge  from  the  liability  on  his  bends,  and 
1  am  of  opinion  that  in  this  respect  the  Master's  report 
is  right. 

Confirm  the  report  as  to  the  3000/.,  20002.  and 
313/.  1154  8£2.  and  the  interest  thereon  respectively. 

Allow  the  objection  as  to  the  3914/.  75.  id.  and 
interest. 

Compute  subsequent  interest  on  the  sums  as  to  which 
the  report  is  confirmed,  and  sell  so  much  of  the  fund  in 
court,  (16,926/.  185.  Sd.  bank  3  per  cent  annuities),  as 
will  be  sufiicient  to  pay  the  same,  and  transfer  the  re- 
mainder to  Mr.  Maule  as  nominee  on  behalf  of  his 
Majesty. 


CASES  IN  CHANCERY. 


ATTORNEY-GENERAL  v.  SMITHIES.  ^^rch  99. 

April  16. 

"O  Y  letters  patent  dated   the  9th  of  October  in  the  In  a  charter 
"^^  eighth  year  of  the  reign  of  King  James  the  First,  a  charitable 
recidng  that  a  certain  college  or  hospital  was  then  lately  ^un^l^^on 
discovered  to  have  been  founded  in  the  suburbs  of  the  name  of  the 
town  of  Colchester  by  Eudo  Dapifer^  formerly  seneschal  g^^^  *°of 
of  King  Henry  the  First,  called  the  Hospital  of  5/.  Mary  the  college 
Magdalen  in  the  suburbs  of  the  town  of  Colchester  for  the  therefn  de- 
habitation  of  lepers  and  infirm  persons,  for  whose  relief  •cribed,itwa« 
,  provided  that 
and  support  in  those  parts  as  well  the  said  Eudo  Da^  the  master 

pi/er,  as  different  Kings  of  England  and  others  had  foJII|^Jj[IJ^„ 

granted  or  piously  intended  to  grant  certain  manors,  ecclesiastical 

lands,  tenements,  &c,  and  reciting  that  his  Majesty  was  by  himMlf  ^ 

given  to  understand  that  the  said  college  or  hospital  was  or  by  some 

then  in  decay,  and  that  the  chapel  of  the  college  was  in  minister  or 

total  ruins,  and  that  the  lands  and  possessions  of  the  ^^^-  J*|>® 
*  ,.    .         1       J    1.  1     master  of  the 

college  were  in  great  measure  dissipated  and  alienated,  hospital  did 

and  unjustly  diverted  from  the  said  pious  uses,  from  "^notf  the*** 
which  cause  the  poor  of  the  college  were  not  relieved  hospital,  and 
nor  supported  according  to  the  intention  of  the  founders  |,^q  ^p. 
and  benefactors  thereof;    and   reciting  that  his   Ma-  proved,  upon 
jesty,  ds  well  for  the  care  which  he  had  for  the  support,  which  the  mas- 
relief,  and  maintenance  of  the  poor  of  his  kingdom,  terofthehos- 
as  from  his  wish  to  perform  all  offices  of  charity,  was  allow  a  salary 
d&sirous  to  provide  for  the  foundation  of  the  said  college  ^^  wm  to 
or  hospital,  called  the  Hospital  of  St.  Maty  Magdalen  re«de  in  the 
in  the  suburbs  of  the  town  of  Colchester^  and  for  the  per-      Held,  upon 

petual  the  construe- 
tion  of  the 
whole  charter,  that  the  master  was  bound  to  reside  in  the  hospital  for  the  purpose 
of  performing  the  several  duties  of  his  office. 

Whether  ecclesiastical  duties  enjoined  under  a  charitable  foundation  are  properly 
performed,  it  is  not  within  the  jurisdiction  of  the  Court  to  determine,  this  bemg  » 
Inatter  which  belongs  to  the  cognisance  of  the  ecclesiastical  authorities. 
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petual  support  thereof,  and  of  the  master  and  poor  who 
should  exist  and  be  maintained  in  the  same ;  and  that 
the  manors  and  possessions  which  had  been  given  to 
the  college  should  be  converted  to  pious  uses  according 
to  the  intention  of  the  founder;  it  was  ordained  that 
from  thenceforth  and  for  ever  there  should  be  one  col- 
lege or  hospital  of  the  poor  in  the  suburbs  of  the  town 
of  Colchester  for  the  relief  and  sustenance  of  the  poor,  to 
be  thenceforth  called  the  college  or  hospital  of  King 
JameSi  and  that  it  should  consist  for  ever  of  one  master 
and  five  poor*  And  in  order  that  his  Majesty's  intention 
might  better  take  effect,  and  that  the  goods,  lands,  tene* 
ments,  incomes,  &c.  granted  for  the  support  of  the 
college  might  be  better  governed  and  expended  for  the 
preservation  of  the  same  and  for  the  support  and 
maintenance  of  the  master  and  poor,  it  was  moreover 
ordained  that  thenceforth  and  for  ever  there  should 
be  one  master  of  the  said  college  or  hospital  and  of 
the  possessions  thereof,  and  he  should  have  the  cure  of 
the  souls  of  the  parishioners  of  5/.  Mary  Magdalen  in  the 
town  of  Colchester^  and  he  should  there  celebrate  divine 
service ;  he  should  faithfully  preach  the  word  of  God, 
and  he  should  administer  the  sacrament  in  due  manner 
either  by  himself,  or  by  some  sufficient  minister  or  curate. 
And  further,  that  there  should  be  five  poor  persons  who 
alone,  either  men  or  women,  should  be  supported,  re- 
lieved, and  maintained  in  the  college,  and  that  they 
should  be  called  the  poor  of  the  college  or  hospital  of 
King  James  in  the  suburbs  of  the  town  of  Colchester  {  and 
for  tlieir  support,  relief,  and  maintenance  they  should 
have,  enjoy,  and  receive,  and  each  of  them  should  have, 
enjoy,  and  receive,  through  the  hands  of  the  master 
of  the  college  for  the  time  being,  or  of  his  assigns, 
annually  525.,  which  should  be  paid  by  the  master,  or 
by  his  assigns,  in  quarterly  paymente  of  13s.  at  the 
four  usual  feasts.  And  his  Majesty  did  thereby  ap- 
point 
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point  Henry  Davye  one  of  liis  chaplains  to  be  the 
master  of  the  collq;e  and  of  all  the  lands  and  goods 
thereof,  commanding  that  the  same  Hemy  Davye^  as 
long  as  he  should  remain  in  the  office  of  master,  should 
celebrate  divine  service,  preach  the  word  of  God  and 
administer  the  sacrament  either  by  himself  or  by  a  suf- 
ficient deputy,  as  well  to  the  poor  of  the  college  as  to 
the  parishioners  of  St*  Mary  Magdalen  in  the  parish 
church  of  St  Mary  Magdalen  adjoining  the  said  college. 
And  his  Majesty  also  appointed  certain  persons  to  be 
the  first  poor  of  the  college  to  continue  therein  during 
their  lives,  unless  for  any  reasonable  cause  any  of  them 
should  be  removed  by  the  master  for  the  time  being  ac- 
cording to  the  statutes  and  ordinances  of  the  collie  as 
often  as  the  case  required.  And  when  any  of  the  five 
poor  should  die  or  be  removed,  power  was  given  to  the 
master  to  appoint  others  in  their  places,  and  the  master 
and  poor  were  thereby  created  a  body  corporate  by  the 
name  of  the  master  and  poor  of  the  college  or  hospital 
of  King  James.  And  it  was  further  ordained  that  the 
Chancellor  of  England  should  be  visitor  of  the  college ; 
and  his  Majesty  granted  to  the  master  for  the  time  being 
full  power,  together  with  tlie  assent  of  the  Attorney- 
General  and  Solicitor-General  or  either  of  them,  to 
make  statutes  and  ordinances  touching  the  government, 
election,  expulsion,  punishment,  order,  and  direction  of 
the  master  and  poor,  and  to  appoint  any  other  things 
whatsoever,  touching  the  college  and  the  ordering  and 
disposal  of  the  goods  and  possessions  thereof.  And  it 
was  thereby  enjoined  that  all  the  income  of  the  posses- 
sions, that  had  been  formerly  and  should  be  thereafter 
given  for  the  support  and  maintenance  of  the  college, 
should  be  disposed  of  and  expended  for  the  support  of 
the  master  and  poor  for  the  time  being,  and  for  the 
support,  maintenance,  and  repairs  of  the  houses,  tene- 
ments, 
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ments,  and  possessions  of  the  college,  acoording  to  the 
statutes,  and  to  no  other  uses,  intents,  or  purposes. 

The  rents  of  the  estates  belonging  to  the  hospital  had 
increased  to  2452.  a  year.   The  sum  of  52s,  was  annuaUy 
distributed  to  each  of  the  five  poor  persons,  and  the  re- 
mainder of  the  rents  was  received  by  the  master.     The 
object  of  the  information  was  to  have  an  increased  allow- 
ance made  to  the  five  poor  persons  out  of  the  increased 
rents,  and  it  prayed  for  a  reference  to  the  Master  to  ap- 
prove of  a  proper  scheme,  as  well  for  that  purpose  as  for 
the  general  regulation  of  the  charity.     The  information 
was  heard  before  the  Master  of  the  Rolls  (Sir  John  Leach) 
on  the  1 8th  of  November  \SSlj  when  his  Honor  made 
the  following  decree :  **  It  appearing  to  have  been  the 
getieral  intent  of  the  letters  patent^  that  the  annual  allow- 
ance to  be  made  to  the  five  poor  persons  should  be  suffi- 
cient for  their  maintenance,  even  if  incapable  of  labour; 
and  it  being  provided  by  the'letters  patent  that  the  master 
of  the  hospital,  together  with  this  Attorney  and  Solicitor^ 
General  for  the  time  being,  should  have  power  to  make 
statutes  for  the  disposition  of  the  revenues  of  the  charity; 
his  Honor  doth  declare,  that  notwithstanding  the  parti- 
cular intent  expressed  in  the  letters  patent  as  to  the  Sis. 
a  year,  which  must  have  prevailed  in  case  there  had 
been  no  increase  of  the  revenues  of  the  charity,  the 
master  of  the  hospital  is  not  entitled  to  the  whole  in-» 
come  of  the  charity  property,  subject  only  to  the  annual 
payment  of  the  52s.  yearly  to  each  of  the  five  poor 
persons."     And  it  was  ordered  that  the  accounts  and 
inquiries  therein  mentioned  should  be  taken  and  made, 
and  that  it  should  be  referred  to  the  master  to  approve 
of  a  scheme  for  the  due  regulation  of  the  charity  and 
the  management  of  the  estates  belonging  thereto,  and  for 
applying  the  rents  and  profits,  regard  being  had  to  the 

annual 


CASES  IN  CHANCERY. 


$98 


annual- value  thereof,  for  the  support  and  maintenance 
of  *4ie  master  of  the  hospital  and  the  five  poor  persons. 

The  Defendant,  Mr.  Smithies^  presented  a  petition  of 
rehearing  to  the  Lord  Chancellor,  which  came  on  to 
be  heard  on  the  29th  of  January  18SS  before  Lord 
Brougham  *,  who  was  of  opinion  that  the  master  of  the 
hospital  was  entitled  to  the  whole  revenues  of  the  hos- 
pital, subject  to  the  payment  of  S2s.  annually  to  each  of 
the  five  poor;  and  he  accordingly  varied  the  decree  of 
the  Master  of  the  Rolls  by  directing  the  omission  of 
those  parts  of  the  decree  in  which  the  right  of  the  five 
poor  persons  to  any  increased  allowance  was  declared  or 
recognised,  the  reference  to  the  Master  to  settle  a 
scheme,  subject  to  such  omissions,  being  retained. 

In  pursuance  of  the  order  made  on  the  petition  of  ap- 
ped,  the  Master  made  his  report,  dated  \he  9th  o(Feb^ 
ruary  18S5,  by  which,  among  other  things,  he  approved 
of  a  scheme,  the  fifth  article  of  which  was  as  follows :  — 

'*  That  the  master  for  the  time  being,  in  case  of  his 
being  non-resident  or  incapable  of  performmg  the  eccle- 
siastical duties  directed  by  the  charter,  shall  duly  appoint 
and  maintain  a  sufficient  curate  for  the  performance  of 
the  said  duties,  who  shall  reside  there,  and  that  the  said 
master  shall  allow  and  pay  to  such  curate  the  yearly 
salary  or  stipend  of  75/.,  at  the  least,  by  half-yearly  pay- 
ments." 
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On  the  cause  coming  on  for  further  directions,  the 
Master  of  the  Rolls  (Lord  Langdale)  expressed  a  doubt, 
whether  the  fifth  article  of  the  scheme,  sanctioning  the 

non- 

*  Lord  Brougkdm^B  judgment  is  annexed  to  this  case,  p.  SOO. 


Marek  29. 
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I    ' '   -'     the  provisions  of  the  charter,  and  his  Lordship  directed 


GtMMMLAL     that  point  to  be  spoken  to. 


0. 
Sjcitrus. 


April  16.  On  a  snbseqaent  day  Mr  Pembertanf  Mr.  Wraj^f  and 

Mr.  O.  Anderdanj  for  the  relators)  contended  diat  it  was 
inconsistent  with  the  provisions  of  the  charter  and  with 
the  existing  statutes  and  ordinances,  that  the  master 
should  be  permitted  to  reside  in  a  distant  county,  and 
perfinrm  all  the  duties  of  his  office  by  a  deputy.  The 
charter  provided  that  the  master  should  have  the 
cure  of  the  souls  of  the  parishioners  of  St.  Mary  Mag^ 
dalen  in  CoUhesUr^  and  that  he  should  celebrate  divine 
service,  and  administer  the  sacrament  in  the  parish 
church  of  iS^.  Mary  Magdalen^  which  adjoined  the  hos- 
pital, either  by  himself  or  by  some  sufficient  minister  or 
curate.  The  master  might  have  occasional  assistance 
if  he  were  prevented  from  performing  the  ecclesiastical 
duties  attached  to  the  office  by  sickness  or  other  just 
cause ;  but  it  was  contrary  to  the  plain  intent  of  the 
charter,  that  he  should  be  at  liberty  to  absent  himself 
altogether  from  the  duties  of  the  office,  reside  in  a 
distant  county,  and  never  appear  at  Colchester  bat  for 
the  purpose  of  receiving  the  whole  revenues  of  the  cha- 
rity property,  except  the  pittance  of  thirteen  shillings  a 
quarter  to  each  of  the  five  objects  of  the  charity,  which, 
according  to  tfie  decree  made  upon  the  appeal,  was  all 
the  master  was  liable  to  pay  for  the  maintenance  of  the 
five  poor,  and  the  satis&ction  of  the  pious  uses  con- 
templated by  the  founder. 

It  had  been  suggested,  that  the  duties  in  question  were 
of  an  ecclesiastical  nature,  and  that  this  Court  had  no 

jurisdiction 
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jorudictioQ  to  enforce  the  performance  of  spiritual 
duties  ^ ;  but  it  was  immaterial  in  this  case,  whether  the 
duties  were  of  a  spiritual  or  secular  nature,  for  there  was 
here  an  express  trust  created  by  the  charter  for  the  per- 
formance of  them,  and  where  there  was  a  trust  this  Court 
had  undoubtedly  jurisdiction  to  enforce  the  performance 
of  it.  The  Court  was,  therefore,  bound  to  reject  the 
fifth  article  of  the  scheme,  and  to  require  the  residence 
of  the  master  of  the  hospital,  and,  if  necessary,  direct  a 
suitable  residence  to  be  provided  for  him. 


isse. 

Attobnby* 

V. 
SXITBIBS. 


Mr.  TYnneyt  Mr.  Spence,  and  Mr.  Budall,  cantrd^ 
insisted  that  the  Court  of  Chancery  had  no  power  to 
control  the  conduct  of' the  master,  which  was  subject 
CHily  to  the  supervision  of  the  Lord  Chancellor  in  his 
visitatorial  capacity.  Suppose  the  Court  ordered  the 
master  to  reside  in  the  hospital,  and  the  master  refused 
to  obey;  how  could  the  Court  enforce  obedience  to  its 
order?  Could  it  commit  the  master  to  the  Fleet? 
The  Court  had  no  means  of  compelling  obedience 
to  the  exercise  of  an  authority  which  did  not  legi-> 
timately  belong  to  it,  and  which  the  visitor  alone 
had  the  right  to  use  and  enforce.  The  limits  of  the 
Court's  jurisdiction  in  this  respect  were  established 
by  the  cases  of  The  Atlomey^Getieral  v.  Middle* 
ton  (a),  and  The  Berkhampstead  School  case  {b).  In 
the  former  case  Lord  Hardwicke  said  that,  tiiough 
he  was  not  a  judge  disposed  to  extend  visitatorial 
powers,  yet,  where  there  was  a  charter  with  proper 
powers,  there  was  no  ground  to  come  into  this  Court 
to  establish  a  charity,  and  it  must  be  left  to  be  regu- 
lated 
•  See  7^  Aitomey-Gcneral  v.  Crook,  tuprd^  p.  181. 


{a)  2  Vet,  sen.  327. 


(b)  2  r./^B,  134- 
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lated  in  the  nuuiDer  the  charter  bad  directed.    And  in 
the  case  of  the  Berkhampstead  School^  which  was  a  royal 
foondadonf  where  the  master  and  usher  were  corporators, 
and  this  very  point  of  non-residence  came  under  discus- 
sion, Lord  Eldon  disclaimed  all  jurisdiction  in  a  visita- 
torial capacity,  and  said  that  so  long  as  the  master  and 
usher  remained  corporators,  and  the  visitor  did  not  think 
proper  to  remove  them,  they  must,  in  a  court  of  justice, 
have  the  enjoyment  of  all  the  revenues  which  belonged 
to  them  by  the  same  instrument  whibh  gave  them  the 
corporate  character.     That  case  was  in  no  respect  dis- 
tinguishable from  the  present     By  the  express  terms  of 
thecharter  the  master  was  authorised  to  employ  a  curate 
or  deputy ;  there  was  at  present  no  habitation  for  the 
master,  and  if,  by  the  terms  of  the  charter,  he  might 
act  by  a  deputy,  where  was  the  necessity  or  advantage 
of  enforcing  the  master's  residence  in  or  near  the  hos- 
pital ?    If  Mr.  Smithies  did  not  perform  his  duties  as 
master  of  the  hospital,  it  belonged  to  the  visitor  to  cor- 
rect him,  and  the  Court  had  no  power  to  oust  the  juris- 
diction of  the  visitor. 


Mr.  Pemberiofij  in  reply,  insisted  that  there  never  was 
a  case  in  which  principles  of  law  had  been  urged  in 
support  of  conclusions  so  directly  repugnant  to  justice 
and  common  sense.  Here  was  a  charity  the  objects 
of  which  were,  according  to  the  express  terms  of  the 
charter,  the  support  and  maintenance  of  the  master 
and  five  poor,  the  moving  cause  for.  the  King's  grant 
of  his  letters  patent  being  the  care  which  his  Ma- 
jesty had  for  the  support,  relief  and  maintenance 
of  the  poor  of  his  kingdom ;  and  yet  it  had  been  held 
upon  appeal  that,  notwithstanding  the  great  increase  of 
the  rents,  and  the  difference  in  the  value  of  money,  the 
five  poor  were  entitled  only  to  receive,  respectively,  the 

same 
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same  62s*  which  they  received  in  the  reign  of  James  I., 
and  the  master,  after  paying  that  allowance,  was  to  take 
to  himself  the  whole  residue  of  the  income.  In  that 
decision  he  was  bound  to  acquiesce;  but  what  was  the 
nature  of  the  scheme  which  the  Court  was  now  called 
upon  to  confirm  by  its  sanction  ?  The  question  of  the 
Defendant's  rights  in  respect  to  the  property  of  the 
charity  being  disposed  of,  it  was  referred  to  the  master 
to  settle  a  scheme  for  the  regulation  of  the  charity, 
comprbing,  among  other  things,  the  due  performance 
of  the  various  duties,  ecclesiastical  as  well  as  temporal, 
which  by  the  terms  of  the  charter  the  master  of  the 
hospital  was  bound  to  perform.  The  Master  had  ap- 
proved of  a  scheme  by  which  the  Defendant  was  ex- 
empted from  the  performance  of  any  duty ;  he  was  to 
pay  a  curate  75/.  a  year  for  the  performance  of  the 
ecclesiastical  duties,  and  after  payment  of  that  sum,  and 
52s.  annually  to  each  of  the  five  poor  men  for  their  sup- 
port and  maintenance,  he  was  to  reside  in  Herefordshire^ 
and  put  the  whole  amount  of  the  revenues  of  the  charity 
into  his  own  pocket  ?  And  this  monstrous  abuse  and 
perversion  of  a  gift  devoted  to  purposes  of  charity,  the 
Court,  it  was  argued,  had  no  power  to  correct  or  prevent, 
because  the  master  was  a  corporator  under  a  royal  char- 
ter, and  his  misconduct  or  neglect  of  duty  was  only 
amenable  to  the  jurisdiction  of  the  visitor,  as  if,  in  a 
great  proportion  of  cases,  charities  were  not  established 
by  charter,  and  as  if,  wherever  a  trust  was  created,  this 
Court  had  not  a  clear  jurisdiction  to  enforce  the  per- 
formance of  that  trust.  The  charter  enjoined  that  the 
revenues  of  the  college  should  be  expended  for  the  sup- 
port and  maintenance  of  the  .master  and  poor  for  the 
time  being,  and  for  the  maintenance  and  repairs  of  the 
houses,  and  possessions  of  the  college ;  and  those  trusts, 
as  well  as  the  various  duties  which  the  master  was  re- 
quired to  perform,  were  inconsistent  with  his  residence 
Vol.  I.  X  in 
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in  the  county  oi  Hereford.  If  there  was,  at  present,  no 
fit  habitation  for  the  master,  a  suitable  residence  should 
be  provided  for  him. 

Hie  Master  of  the  Rolls. 

It  does  not  fall  within  the  jurisdiction  of  this  Court 
to  determine,  whether  ecclesiastical  duties,  enjoined 
under  a  charitable  foundation,  are  properly  performed. 
That  is  a  matter  of  which  the  ecclesiastical  authorities 
will  take  cognisance.  But  in  settling  a  scheme  for  the 
regulation  of  such  a  charity,  the  Court  must  at  least 
take  care  that  the  person  by  whom  the  ecclesiastical 
duties  ought  to  be  performed,  is  in  such  a  situation  that 
he  may  perform  them. 

This  was  a  reference  to  the  master  to  approve  of  a 
scheme  for  the  regulation  of  the  charity,  and  for  the 
management  of  the  estates  belonging  thereto.  What 
the  master  has  done  is  to  approve  of  a  scheme  by  which 
the  master  is  restrained  from  felling  timber;  empowered 
to  make  leases^  and  ordered  to  make  no  sale,  exchange, 
or  other  alteration,  save  such  leases,  of  any  of  the  lands 
of  the  hospital.  Provision  is  made  fot  the  appropri- 
ation of  a  sum  of  4754/.  stock  transferred  into  Court 
The  fifth  article  provides  that,  if  the  master  of  the  hos- 
pital shall  be  non-resident,  he  shall  duly  appoint  and 
maintain  a  curate  who  shall  reside.  With  the  excep- 
tion of  this  provision,  the  whole  scheme  relates  to  the 
management  and  appropriation  of  the  property  only, 
and  under  these  circumstances,  I  think  that  the  master 
has  not  sufficiently  provided  for  the  regulation  of  the 
charity. 


It  is  obvious  that,  if  non-residence  be  permitted,  the 
master  of  the  hospital  may  at  his  option  exempt  himself 
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from  all  personal  attention  to  the  discharge  of  his  du- 
ties. That  this  was  not  intended  appears  by  an  exa- 
mination of  the  charter,  by  which  he  is  to  have  a 
residence  in  the  college,  and  is  required  personally  to 
perform  several  duties.  There  is,  indeed,  a  provision 
that  those  duties  may  be  performed  by  deputy,  and  it 
was  fit  to  make  arrangements  for  occasional  or  acci- 
dental interruptions  of  the  personal  discharge  of  the 
duties,  but  it  cannot  be  reasonably  inferred  from  that 
provision  that  the  master  of  the  hospital  was  to  be  at 
liberty  to  reside  permanently  at  a  distance,  and  transfer 
the  personal  performance  of  the  duty  wholly  from  him- 
self to  a  deputy.  The  revenues  of  the  college  are  to  be 
expended  for  the  support  and  maintenance  of  the  master 
and  poor  for  the  time  being,  and  for  the  maintenance 
and  repair  of  the  houses,  tenements,  and  possessions  of 
the  college  according  to  the  statutes,  and  the  statutes 
made  contemporaneously  with  or  soon  after  the  date  of 
the  charter  require  the  master  to  maintain  the  rights 
and  privileges  of  the  college,  and  to  maintain  all  build- 
ings and  houses  so  as  to  be  fit  and  convenient  for  the 
habitation  of  the  master  and  poor.  There  ought,  there- 
fore, to  be  a  habitation  for  the  master ;  and  looking  at 
the  whole  charter  and  statutes,  it  was  clearly  intended 
that  the  master  should  reside  there.  It  is  said  that 
there  is  not  now  any  habitation  for  the  master:  I  do 
not  know  how  this  may  be,  but  the  scheme  provides 
that  the  curate  shall  reside  there,  and  I  must  infer  that 
there  is  a  habitation  which  is  thought  fit  for  him,  whe- 
ther it  is  fit  for  the  master  or  not. 
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Under  all  the  circumstances,  it  appears  to  me  that 
the  declaration  which  I  ought  to  make  is,  that,  accord- 
ing to  the  true  construction  of  the  charter,  the  master 
of  the  college  or  hospital  ought  to  reside  in  such 
coU^e  or  hospital  for  the  purpose  of  discharging  the 
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several  duties  of  his  office.  And  let  it  be  referred  to 
the  Master  to  inquire  whether  there  is  a  fit  residence 
in  the  college  or  hospital  for  such  master;  and,  if  the 
Master  should  find  that  there  is  not,  let  it  be  declared 
that  such  residence  ought  to  be  provided;  and  let  the 
Master  review  the  scheme  set  forth  in  his  report  with 
reference  to  this  declaration. 


This  decision  was  appealed  firom,  and  affirmed  by  the 
Lord  Chancellor,  on  the  28th  of  Naoember^  with  some 
variation  in  the  terms  of  the  order,  the  efiect  of  which 
was  to  give  liberty  to  the  master  to  reside  in  the  neigh- 
bourhood of  the  hospital. 


Lord  Chancellor  Brougham. 

The  intention  of  the  endowmeDt  is  stated  to  be  for  the 
relief  and  sustentation  of  the  college  or  hospital,  and  of  the 
master  and  poor  who  should  exist  and  be  maiotained  in  the 
same ;  and  the  charter  then  goes  on  to  give  efiect  to  this  in- 
tention in  the  following  manner.  There  is  to  be  a  college 
or  hospital  for  ever,  consisting  of  one  master  and  five 
paupers.  There  is  to  be  a  master  of  the  hospital,  and  of 
the  goods  and  lands  thereof,  and  there  are  to  be  five 
paupers  supported,  relieved,  and  maintained  in  the  hospital, 
and  they  are  to  be  supported  thus.  For  their  support,  relief, 
and  maintenance,  they  are  to  have  and  receive,  each  of 
them,  through  the  hands  of  the  master,  59s.  to  be  paid  by 
the  said  master  at  the  four  usual  feasts.  And  they  are  in- 
corporated by  the  name  of,  "  The  Master  and  Poor  of  the 
College  or  Hospital  of  King  James"  And  after  giving 
power  to  make  bye-laws,  with  the  assent  of  the  Attorney 
and  Solicitor-General,  for  the  order  and  disposition  of  the 
charity  estates,  the  endowment  concludes  by  directing  that 
the  whole  of  the  estates  shall  go  to  the  support  of  the 
master  and  poor,  and  the  maintaining  and  repairing  of  the 
house  and  possessions,  and  no  otherwise. 
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There  being,  then,  no  dispute  that  the  whole  is  given  to 
the  charity,  the  question  is,  whether  the  estate  is  given  to 
the  body,  consisting  of  master  and  almsmen,  subject  to  a 
payment  of  52s»  to  each  of  the  almsmen,  or  to  the  master 
and  almsmen  ;  in  other  words,  whether  the  surplus  shall  go 
to  the  master,  whose  share  is  not  fixed,  or  between  him  and 
the  almsmen,  notwithstanding  that  there  appears  an  intent  to 
fix  and  limit  the  shares  of  the  almsmen. 
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Let  us  first  ask  (as  it  is  always  right  to  do  where  no^  fixed 
rule  of  law  prevails,)  what  is  the  plain  and  natural  sense  of 
such  a  gift  ?  If  I  give  the  whole  of  an  estate  and  other  funds 
to  several  objects,  and  mention  the  proportions  in  which 
each  shall  take,  no  difficulty  arises ;  they  are  to  divide  the 
whole  in  those  proportions.  So  if,  without  expressly  stating 
that  it  shall  be  so  divided,  I  so  frame  the  gift  .that  no  rea- 
sonable doubt  can  be  entertained  of  such  being  my  inten- 
tion, it  is  the  same  thing.  One  most  important  indication  of 
this  intention  is,  when  particular  amounts  are  given  to  the 
different  objects,  and  the  whole  shares  taken  together  ex- 
haust the  fund.  This  is  in  fact  the  Thetford  school  case,  in 
S  Co.  131,  supposing  that  the  gift  had  been  directly  to  the 
objects  of  the  donor's  bounty,  and  no  feoffees  had  been  inter- 
posed. For,  as  that  case  stands,  a  question  in  later  times  — 
had  the  case  been  more  recently  decided — might  have  arisen 
as  to  a  resulting  trust.  This  at  least  was  Lord  Hardxvicke*8f 
and  appears  to*have  been  Lord  Erskine*a  opinion.  But  sup- 
pose the  gift  to  be  framed  quite  otherwise,  and  instead  of 
expressly  apportioning  the  whole,  or  impliedly  apportioning 
it  as  by  exhaustion,  or  other  indication  of  such  an  intention, 
I  give  the  fund  entirely  to  one  body,  subject  to  a  certain 
payment  to  other  parties,  these  can  only  take  what  is  given 
as  a  charge,  and  the  surplus  must  go  to  the  donee  of  the 
fund,  unless  there  be  circumstances  clearly  indicating  a 
contrary  intention.  Nor  is  there  any  particular  form  in 
which  alone  the  one  object  of  the  donor's  bounty  can  be 
made  the  primary  or  principal  donee,  and  the  other  only 
the  secondary  donee,  or,  as  it  were,  the  incumbrancer  upon 
the  fund.  If  the  gift  is  of  the  whole  entire  fund  to  one, 
and  the  other  is  to  receive  so  much  a  year  out  of  the  rents 
or  profits,  that  clearly  gives  the  surplus  to  the  first.  Then 
if  the  gift  is  to  botb^  but  so  as  one  shall  take  yearly  so 
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much,  is  it  not  this  in  substance  and  effect  the  same  thing  ? 
The  whole  is  given  to  both,  not  in  fixed  proportions,  but 
with  a  certain  amount  to  the  one,  and  the  unascertained 
residue  to  the  other.  It  is  distributed,  and  their  shares  are 
ascertained,  not  by  division,  but  subtraction.  Now  if  you 
examine  all  the  cases,  both  those  to  which  I  shall  presently 
refer,  and  the  others  which  are  well  known,  those  in  AvMer^ 
Attomey'General  v.  Johnson  (a)y  and  Attorney  "General  ,^9^ 
Sparks  (i),  that  of  Attorney-General  v.  Mayor  ofCooentry  (c), 
and  that  of  Attorney-General  y.  Haberdashers*  Company  {d)^ 
you  will  find  nothing  that  militates  against  this  plain  and 
natural  construction,  but  much  that  supports  it.  Yet  the 
case  I  have  put  is,  in  substance,  the  case  at  bar ;  for  the 
intention  of  the  gift  is  for  the  relief  and  sustentation  of 
the  master  and  poor;  and  that  intention  is  executed  by 
erecting  a  college  or  hospital  for  the  master  and  five 
paupers,  the  master  to  be  trustee  of  the  hospital,  and  of  the 
goods,  lands,  &c.  thereof,  (which  distinction  further  aids  the 
argument  in  his  behalf),  and  the  five  paupers  to  receive,  for 
their  support,  relief,  and  maintenance  52s*  each,  through  the 
hands  of  the  master,  and  the  funds  are  to  go  to  the  support  of 
the  master  and  paupers,  and  for  repairs,  and  not  otherwise. 
This  certainly  is,  at  the  least,  a  gift  of  the  whole  to  the 
master  and  paupers ;  the  amount  receivable  by  the  latter 
being  ascertained,  that  receivable  by  the  former  unascer- 
tained ;  in  other  words,  the  surplus  being  the  master's,  after 
paying  the  paupers  and  repairs.  It  is  clear  that  there  is  no 
middle  course  between  this  construction  and  one  which 
would  give  the  paupers,  first  their  fixed  payment  of  so  much 
a  year,  and  then  their  share  of  the  residue  also. 


The  importance  of  the  question,  not  only  in  itself,  but  in 
its  possible  consequences,  as  well  as  the  circumstance  of  my 
having  the  misfortune  to  differ  with  his  Honor,  the  Master 
of  the  Rolls,  in  the  opinion  which  I  have  formed,  induces  me 
further  to  consider  the  authorities  that  are  supposed  to  bear 
upon  the  subject.  An  examination  of  these  tends  greatly, 
I  think,  to  confirm  the  view  which  I  take. 

The 


(a)  p.  190. 

(c)  2  Ffm.  397.,  and  7  Bro. 

(5)  p.  201. 

P.  a  235. 

(rf)  4  ^ro.C,C.  105. 

CASES  IN  CHANCERY. 


SOS 


The  Thetford  school  case  (a)  proceeded  upon  grounds 
which  are  very  material  to  be  considered  here.  It  was.  a  de- 
vise of  lands  to  trustees  for  the  maintenance  of  a  preacher 
four  da3rs  a  year,  a  master  and  usher  of  a  school,  and  certain 
poor ;  and  certain  sums  were  given  to  each,  u  e.  preacher, 
master,  usher,  and  poor,  in  all  35/.,  which  formed  the  whole 
of  the  rents  and  profits  of  the  land  devised.  The  first  con- 
sideration of  the  Court,  therefore,  was  that,  the  whole  being 
given  to  the  objects  of  the  donor*s  bounty,  the  increase  of 
the  rents  and  profits  should  be  divided  among  them  for  that 
reason,  and  that  the  fixed  payments  specified  should  not 
limit  the  amount  of  the  shares,  though  it  might  ascertain  the 
proportions  in  which  those  shares  were  to  be  received  by 
them.  The  circumstance  which  raised  this  argument  is  not 
to  be  found  in  the  present  case.  For  here,^  to  one  only  of 
the  objects,  the  alms-bodies  a  sum  is  fixed,  and  the  donor 
contemplates  a  surplus  over  that,  and  disposes  not  of  it. 
But  the  other,and  according  to  the  report,  the  principal 
reason  of  increasing  the  shares  in  the  Thetford  case  applies 
to  increasing  the  master's  share,  though  certainly  not  the 
shares  of  the  five  paupers.  Lord  Coke  says,  *'  the  resolution 
is  grounded  upon  evident  and  apparent  reason,  for  as,  if  the 
lands  had  decreased  in  value,  the  preacher,  &c.  should  lose  ; 
so,  when  the  lands  increase  in  value  pari  ratione  they  shall 
gain."  How  is  it  here  ?  If  the  rents  fall  down  to  13/.  the 
paupers  have  it  all,  and  the  master  has  nothing ;  therefore, 
by  the  argument  in  the  Thetford  case,  he  is  entitled  to  the 
surplus,  if  any.  Lord  Eidon  doubts  if  this  be  a  sound  prin- 
ciple, but  he  admits  that  the  case  in  Coke  has  settled  it  as 
law,  and  that  it  cannot  now  be  disturbed.  In  The  Attorney '^ 
General  v.  Mayor  of  Bristol  (Jb)  Lord  Eldon,  after  stating 
that  no  case  has  gone  so  far  as  to  say  that,  if  agifl  of  lands 
takes  notice  of  the  portion  of  the  rents  allotted  to  a  charit* 
able  use  being  less  than  the  whole  rents,  the  charity  is  en- 
titled to  the  surplus,  and  referring  to  the  case  of  the  Attor** 
ney-General  y.  Arnold  (c),  as  shewing  that  a  gift  to  A.  for 
charitable  purposes,  and  then  of  fixed  sums  to  charities,  but 
not  amounting  to  the  whole  rents,  makes  A*  a  trustee  of  the 
surplus  for  charitable  purposes,  to  be  ascertained  liy  sign 
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manual,  or  by  this  Court,  puts  the  case  of  A»  being  a  cha- 
ritable corporation,  and  asks  might  it  not  be  argued  that  the 
gift  to  A,  of  the  land,  and  certain  payments  to  be  made  out 
of  it  would  answer  the  intention,  because  one  chanty  would 
take  in  land  and  another  in  money  ?  I  need  hardly  remark 
how  very  nearly  the  case  here  put  by  Lord  Eldon  approaches 
the  present ;  indeed  it  is  not  distinguishable  in  principle. 
There  can  be  no  doubt  that  the  opinion,  intimated  in  the 
words  I  have  just  read,  must  have  extended  to  the  view  1 
am  taking  of  this  case,  and  that  Lord  ^don  would,  upon  the 
same  ground,  have  thus  disposed  of  it. 

But  the  whole  of  the  case  of  the  Attorney-General  ▼• 
Mayor  of  Bristol  is  deserving  of  the  greatest  attention  in 
disposing  of  the  present  case.  It  was  a  declaration  of  trust 
by  gift  of  money  to  the  corporation  of  Bristol^  and  a  cove- 
nant by  that  corporation  to  purchase  lands  and  pay  certain 
sums  to  different  corporate  bodies  in  rotation,  Bristol  being 
one  itself;  and  the  question  was,  whether  or  not  that  corpo- 
ration was  a  trustee  of  the  surplus  rents  for  those  bodies. 
liOTd  Eldon  delivered  a  most  elaborate  judgment— elaborate 
both  as  regarded  the  particulars  of  the  case  itself  into  every 
detail  of  which  he  very  minutely  went,  and  also  as  regarded 
the  other  cases — leaving  nothing  to  regret,  except  that  by 
some  accident  he  had  not  looked  at  the  report  of  the  lead- 
ing case,  the  Thetford  school  case,  in  Lord  Coke.  Yet  even 
in  dealing  with  the  imperfect  report  in  Duke  on  which  his  ob- 
servations are  grounded  (and  the  imperfection  relates  only  to 
an  obiter  dictum)^  he  seizes  with  his  wonted  sagacity  upon 
the  error  ;  for  the  difference  of  opinion,  which  he  expresses 
in  the  form  of  a  query  or  doubt,  clearly  applies  to  that  por- 
tion of  the  case  in  which  there  is  a  discrepancy  between 
the  two  reports.  The  whole  of  his  reasoning  and  remarks 
are  important  in  their  bearing  upon  the  present  question; 
and  his  decision  appears  to  me  distinctly  to  support  the 
view  which  I  am  now  taking.  He  held  that  the  corporation 
of  Bristol  was  not  a  trustee  of  the  surplus  rents  for  the 
other  corporations,  upon  the  ground  that  Bristol  was  itself 
an  object  of  the  donor's  bounty ;  ^d  that  the  case  fell  withia 
the  range  of  those  cases  in  which  property  is  given  to  a  cor- 
porate body,  subject  only  to  the  charges  imposed.  Whoever 
reads  the  Bristol  case  attentively  will  perceive  that  there 
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were  several  matters  in  it  opposed  to  this  construction, 
which  exist  not  in  the  present  case;  yet  these  matters, 
nevertheless,  the  Court  got  over. 

I  shall  now  take  notice  of  a  passage  which  has  more  than 
once  been  commented  on  in  questions  of  this  kind,  and  has 
been  referred  to  upon  the  present  occasion.  In  the  Thetford 
case  it  was  said  that  the  resolution  concerns  the  colleges  in 
the  universities  and  elsewhere  *'  for  in  ancient  times,  when 
lands  were  of  small  yearly  value  (victuals  being  then  cheap), 
and  were  given  for  the  maintenance  of  poor  scholars,  &c. 
and  that  every  scholar,  &c.  should  have  a  penny  or  three- 
halfpence  a  day,  that  then  such  small  allowance  was  com- 
petent, in  respect  of  the  price  of  victuals  and  the  yearly  value 
of  the  lands ;  and  now,  the  price  of  victuals  being  increased, 
and  with  them  the  annual  value  of  the  lands,  it  would  be 
now  injurious  to  allow  a  poor  scholar  only  a  penny  or  three- 
halfpence,  which  cannot  keep  him,  and  to  convert  the 
residue  to  private  uses,  where,  in  right,  the  whole  ought  to  be 
employed  to  the  maintenance  or  increase  (if  it  may  be)  of 
such  works  of  piety  and  charity  which  the  founder  has  ex- 
pressed, and  nothing  to  any  private  use ;  for  every  college  is 
seised  injure  coUegiif  scilicet ^  to  the  intent  that  the  members 
of  the  college  should  take  the  benefit,  and  that  nothing 
should  be  converted  to  private  uses."  The  question  in  this 
case  was  between  the  objects  of  the  charity,  the  master  of 
the  school,  and  the  devisees.  But  the  case  of  the  colleges 
put  by  the  judgment  was,  as  stated  in  Duke^  and  as  stated 
by  Lord  Coke  himself,  somewhat  different,  and  as  if  a  right 
were  given  to  the  scholars  against  the  college.  This  at  least 
appears  to  have  struck  Lord  Eldon  as  an  interpretation  of 
the  passage,  for  he  says  in  The  Aitornet/'General  v.  Mai/or 
of  Bristol  (a),  that,  if  the  text  is  to  be  understood  thus,  that 
where  property  has  been  given  to  found  a  college,  and  a  dis- 
tribution has  been  made  at  the  same  time  of  all  the  rents  to 
given  members  of  the  college,  they  must  have  an  increase  as 
the  times  require — of  that  there  can  be  no  doubt.  But  he 
adds  that  there  are  many  cases  to  be  found  in  both  the 
universities  where  land  has  been  given  of  greater  value  than 
the  amount  of  the  charges  for  scholars,  &c.,  and  the  sur- 
plus 
(a)  2/.^>r.317. 
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plus  has  been  taken  by  the  college  itself;  and  that  if  this 
were  considered  an  improper  application  of  their  funds,  it 
would  disturb  the  distribution  of  the  revenues  of  many  col- 
leges in  both  universities.  The  report  he  cites  is  that  in 
Duke;  and  the  fuller  one  in  Lord  Coke  makes  it  much  more 
doubtful  if  any  thing  more  was  meant,  than  that  the  whole 
gift  should  go  for  public  and  collegiate  purposes,  private 
uses  being  repeatedly  put  in  contrast  with  them,  three  times 
in  Lord  Coke  and  once  in  Duke*  But  there  is  a  much  more 
material  difference  between  the  two  reports :  that  in  Duke 
puts  the  case  of  lands  given,  not  to  the  poor  scholars,  but 
to  the  college  and  scholars.  ''  The  case  did  concern  all 
colleges,  for  when  the  lands  were  first  given  for  their  main* 
tenance,  and  that  every  scholar  should  have  a  penny  half- 
penny a  day."  In  Lord  Coke  it  is  land  given  to  the  scholars : 
''when  lands  were  given  for  the  maintenance  of  poor  scholars, 
and  that  every  scholar  should  have  a  penny  or  three  half- 
pence a  day."  It  is  plainly  a  very  different  thing  to  say, 
that  a  gift  of  lands,  or  the  rent  of  lands  to  maintain  poor 
scholars,  each  having  so  much  a  day,  is  a  gift  to  them  of  the 
whole,  and  entitles  them  to  the  surplus ;  and  to  say  that  a 
gift  of  land  to  a  college  for  its  maintenance,  and  that  each 
scholar  should  have  so  much,  entitles  the  scholar '^to  the 
surplus  tdtra  the  fixed  sum.  The  former  is  in  truth  ex- 
actly the  Tketford  school  case ;  the  latter  is  a  case  which 
has  never  been  decided.  The  former  is  the  plain  and  de- 
finite proposition  that  a  gift  of  the  whole  fund,  in  fixed  pro- 
portions, to  different  objects  of  the  charity  vests  the  whole 
in  those  objects  in  such  proportions  to  the  exclusion  of  the 
trustees  through  whose  instrumentality  the  charitable  pur- 
pose is  to  be  effected.  The  latter  is  the  position  not  to  be 
maintained  in  argument,  and  for  which  certainly  no  authority 
can  be  cited,  that  the  gift  of  a  fund  to  certain  parties,  all  alike 
objects  of  charity,  and  specifjdng  what  some  shall  take  with- 
out mentioning  the  others  in  this  respect,  or  establishing  any 
proportion  among  them,  entitles  those  whose  shares  are  fixed 
to  a  share  also  of  the  residue.  Had  the  words  of  Lord 
Cok^B  report  been  accurately  attended  to,  it  never  could 
have  been  supposed  that  this  doctrine  derived  any  counte- 
nance from  it.  But  we  may  further  observe  that,  even  had 
it  been  as  in  Duke,  and  as  commented  on,  and  indeed  inter 
arguendum  and  obiter,  dissented  from  by  Lord  Eldon,  it  is 

no 


CASES  IN  CHANCERY. 


S07 


no  decision ;  it  is  only  an  oiUer  dictum  agreeing  with  the 
barely  possible  bearing  of  the  resolution  in  the  case.  The 
principal  case  itself,  the  Thetford  school  case,  most  clearly 
affords  no  cpuntenance  whatever  to  the  doctrine. 

It  remains  to  consider  whether  there  be  any  other  circUm« 
stances  connected  with  the  present  case>  which  call  upon  the 
Court  to  give  a  different  construction  to  the  grant.  To 
speculate  upon  intentions  which  may  be  supposed  to  have 
existed,  respecting  the  paupers,  inconsistent  with  the  precise 
and  defined  purpose  intimated  as  to  them  in  their  relation  to 
the  master,  or  to  the  body  of  which  they  form  a  part,  would  be 
extremely  unsafe,  and  could,  indeed,  lead  to  no  satisfactory 
result.  Such  topics,  on  the  one  hand,  are  met  and  balanced 
by  others  of  at  least  equal  force  and  pertinency,  as  the  station 
and  functions  of  the  master  both  in  the  hospital  and  in  the 
church.  But  there  is  one  particular  which  deserves  much 
more  attention,  and  appears  to  have  greatly  weighed  with 
the  Court  below ;  the  power  given  to  make  bye*laws,  witlx 
the  assent  of  the  Attorney  and  Solicitor-General,  for  the 
ordering  and  disposing  of  the  charity  estates.  I  am  of 
opinion,  however,  that  this  does  not  alter  the  position  in 
which  the  case  is  lefl  upon  the  construction  of  the  rest  of 
the  instrument  First,  because  I  take  it  that,  in  making  such 
regulations,  it  must  always  be  understood  that  they  shall 
not  be  inconsistent  with  the  body  of  the  rules  laid  down  origi- 
nally in  the  governing  charter,  the  letters  patent  themselves ; 
but  next  and  principally,  because  no  such  disposition  as  it  is 
contended  ought  now  to  be  made  of  the  revenues  has  ever 
been  made  under  the  powers  referred  to,  and  therefore  the 
question  is,  whether  or  not  the  parties  can  now  be  compelled  to 
make  it,  or  the  Court  can  make  it  for  them.  They  can  only 
be  compelled,  if  it  be  according  to  the  intention  of  the 
donor ;  they  would  only  be  justified  in  making  it,  uncom- 
pelled,  if  the  donor's  provuions  allowed  them ;  but  they 
could  only  be  called  upon  by  the  Court  to  make  it,  if  those 
provbions  required  them  to  do  so.  It  therefore  occurs  to 
me,  that  this  view  of  the  question  brings  us  back  to  the  one 
just  taken,  and  upon  which  the  whole  turns. 

It  is  impossible,  in  cases  of  this  description,  to  lay  out  of 
view  the  length  of  time  during  which  a  certain  arrange- 
ment 
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ment  has  subsisted,  and  a  certain  meaning  been  given  in 
practice  to  the  instrument  of  foundation.  If,  indeed,  the 
practice,  though  of  centuries,  has  been  a  breach  of  trust, 
doubtless  the  lapse  of  time  should  be  no  bar.  But  long 
adverse  enjoyment  is  not  to  be  thrown  out  of  view  in  seeking 
for  the  true  construction  of  the  provisions,  under  which  both 
conflicting  parties  claim;  and  a  principle  of  distribution 
under  a  known  instrument  of  foundation,  if  long  acquiesced 
in  by  all  the  objects  of  the  bounty  from  whence  the  funds 
proceed,  and  to  effectuate  the  purposes  of  which  the  instru- 
ment is  framed,  ought  not  without  manifest  reason  to  be 
disturbed.  The  rule  of  interpretation  from  contemporaneous 
usage  and  long  acquiescence  extends  over  every  branch  of 
the  law  independently  of  its  connection  with  matter  of  limit- 
ation and  bar.  I  speak  not  now  of  a  course  of  dealing  with 
charitable  funds  in  the  absence  of  evidence  respecting  the 
original  endowment,  or  in  plain  opposition  to  its  provisions ; 
but,  where  the  endowment  is  forthcoming,  its  construction 
may  be  aided  by  adverting  to  the  long  and  uninterrupted 
acting  under  it,  and  acquiescence  in  that  acting. 


It  may  be  added,  that  in  all  such  cases  of  contest  between 
the  different  objects  of  the  founder's  bounty,  die  proof 
seems  reasonably  and  naturally  to  rest  on  the  party  setting 
up  a  fixed  and  restricted  portion  as  alone  due  to  his  com- 
panions in  the  charity,  and  claiming  the  surplus  for  himself. 
Exclusion  may  not  be  presumed  even  from  usage,  but  the 
usage  may  be  a  confirmation  of  the  evidence  which  the 
instrument  offers,  that  the  exclusion  was  intended. 
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CLEMENTSON  v.  GANDY.  Apnl  27,2s. 

ANN  ELIZABETH  SAVAGE,  being  possessed  of  Where  the 
Xl   .  ^     ^        ..  .11-1.  -ij  intention  to     ' 

large  property  to  which  she  had  become  entitled  dispose  was 

under  the  will  of  her  first  husband  Thomas  Ayliffe,  ex-  clearly  ex- 

-        .    ,  yM^  pressed  on  the 

ecnted  an  indenture,  dated  the  30th  of  September  1816,  face  of  the 

and  made  between  herself,  of  the  first  part,   George  eWden*^^^ 

Crwnp,  and  William  Eobinson  (both  since  deceased),  and  tendered  for 

the   Plaintiffs,    Thomas  Edward  MicheU   Turton,  and  Jho^'JJS^t''^ 

Richard  Turton^  trustees,  pf  the  second  part,  and  the  ^^  testatrix 

Plaintifl^  John  Clementson,  who  was  a  near  relation  of  the  amount 

Thomas  Ayliffe,  of  the  third  part,  by  which  she  cove-  ^^^  ^whTh 

nanted    that  her  heirs,   executors,   or  administrators  she  was 

should,  at  the  end  of  six  months  after  her  decease,  pay  bequeathinir 

to  the  trustees  the  sum  of  6000/«  upon  trust  for  the  supposing  cer- 

Plainti£^  John  Clemenston  his  executors,  administrators,  perti^^nwhich 

and  assigns.  *^®  "?«*  ^^^y 

°  a  life-interesty 

to  be  her  own, 

In  the  year  1817,  a  marriage  being  in  contemplation,  ^"3.*^*^  *j 

(which  afterwards  took  effect)  between  the  Plaintifi)  John  the  will,  who 

Clemenison^  and  a  daughter  of  Sir  Thomas  Turton,  an  in-  fnterwtk*" 

denture  of  setdement  was  executed,  dated  the  27th  of  *uch  supposed 

October  in  that  year,  and  made  between  the  Plaintiff,  peny  under 

John  Clementson  of  die  first  part,  Ann  Elizabeth  Savage  *  *  j'^f "®?' 

of  the  second  part.  Sir  Thomas  Turton  of  the  third  testatrix, 

part,  the  intended  wife,  of  the  fourth  part,  and  Thomas  or|er'to°en- 

E.  M.  Turton,  and  Richard  Boodle  of  the  fifth  part,  large  the 

by  which,   after  recidng   the   effect  of  the  indenture  ^Jl^\^ 

of  the  30th  of  September  1816,  and  that  Ann  Elizabeth  put  to  his 

Savage  had,  in  consideration  of  the  said  indenture  having  evideace  was 

been  delivered  up  to  her  to  be  cancelled,  and  in  con-  ^^'^  ^?  ^, 

inadmissibje. 
sideratioB  of  the  intended  marriage,  transferred  into  the 

names 
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1886.  names  of  herself,  Thomas  E.  M.  Turton^  and  Bichard 
Boodle  the  sqdi  of  9682/.  65.  S  per  cent  consolidated 

T.  '  Bank  annuities,  it  was  agreed  and  declared  that  they, 
Gandy.  ^^  g^j^  j^^  Elizabeth  Savage^  Thomas  E.  M.  Twiotij 
imd  Richard  Boodle^  should  stand  possessed  of  the  said 
sum  of  9688/.  6s»  stock,  upon  trust  for  Ann  Elizabeth 
Savage  to  receive  the  interest  and  dividends  for  her  life, 
and  after  her  decease  upon  trust  for  the  benefit  of 'the 
Plainti£P,  John  Clementson  and  his  intended  wife,  and 
the  children  of  the  marriage  as  therein  mentioned. 

The  indenture  of  the  80th  of  September  1816  was 
.  recited  in  the  last-mentioned  indenture,  as  bearing  date 
the  SOth  o(  December  1816. 

Ann  Elizabeth  Savage  made  her  will,  dated  the  2dd 
of  October  1882,  which  contained  the  following  clause : 
—  *^  I  do  hereby  ratify  and  confirm  a  certain  indenture 
bearing  date  the  80th  day  of  December  1816,  made 
between  me,  Ann  Elizabeth  Savage  of  the  first  part, 
and  George  Crump,  William  Bobinson,  Thomas  Edward 
Michell  Turton  of  the  second  part,  and  John  Clementson 
of  the  third  part,  whereby  I  have  covenanted  with  the 
said  George  Crump,  William  Robinson,  Thomas  Edward ' 
Michell  Turton,  and  Bichard  Turton,  that  my  heirs,  ex- 
ecutors or  administrators  shall  pay  unto  them,  and  the  sur- 
vivors or  survivor  of  them,  his  heirs,  executors,  or  assigns, 
at  the  end  of  twelve  calendar  months  from  my  decease, 
the  sum  of  6000/.  in  trust  for  the  said  John  Clementson 
his  executors,  administrators,  and  assigns.  And  I  di- 
rect my  executors  to  pay  the  said  sum  of  6000/.  accord- 
ing to  the  tenor,  true  intent  and  meaning  of  the  said 
deed  of  covenant*'  And  the  testatrix  gave  and  devised 
all  her  freehold,  copyhold,  and  leasehold  estates  to 
Samuel  Whitlocke  Gandy,  Bichard  Boodle,  and  John 
Welstead  Sharpe  Powell  (whom  she  also  appointed  her 

executors, 
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executors)  upon  the  trusts  therein  mendoned^  and  she  1888. 

bequeathed  the  residue  of  her  personal  estate  to  the  *-*^^  ' 

trustees  of  the  London  Clerical  Education  Sociefy.  «. 


Gahdt. 


The  testatrix  died  on  the  27th  of  Naoember  1833. 
The  bill  was  filed  by  John  Clementson^  and  the  surviving 
trustees  of  the  indenture  of  the  SOth  of  Naoember  1816 
against  the  executors  of  the  will,  and  it  prayed  that  the 
legacy  of  6000/.  with  interest  from  the  date  of  one  year 
from  the  death  of  the  testatrix  might  be  paid  by  the 
Defendants  to  the  Plaintifis  for  the  benefit  of  the  Plain- 
tiff tToAn  Clemenison. 

The  Defendants  by  their  answer  admitted  assets ;  but 
they  insisted,  for  the  reasons  stated  in  the  answer,  that 
the  testatrix  intended  to  refer  to  the  indenture  of  the 
14th  of  October  1817  instead  of  the  indenture  recited  in 
her  will ;  and  that  she  made  her  will  under  the  belief  that 
she  had  the  power  of  disposing  of  the  sum  of  9682/.  65. 
comprised  in  the  indenture  of  October  1817.  And  the 
Defendants  further  submitted  that  even  if  the  Plaintiff 
Clemenison  had  a  claim  to  the  legacy  of  6000/.,  he  was  ^ 
bound  to  elect  between  that  legacy  and  the  interest 
which  he  also  claimed  under  the  indenture  of  October  . 
1817. 

The  Defendants  had  entered  into  evidence  for  the 
purpose  of  shewing  that  the  testatrix,  shortly  before  the 
date  of  her  last  will,  addressed  a  letter  to  her  solicitor 
Mr.  Jofin  Coles  St/mes^  in  which  she  referred  to  some 
prior  will,  expressing  a  doubt  whether  she  had  not 
given  more  property  than  she  possessed,  and  desired 
her  solicitor  to  make  an  estimate  of.  her  property,  for 
which  purpose  she  transmitted  to  him  her  banker's  book. 
That  in  that  letter  the  testatrix  declared  that  if  she  had 
given  more  than  she  had,  she  must  make  a  different 

disposition 
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18S6.        disposition  of  her  property,  that  the  '^  Clergy  Edacation 
^       -  '         Society  might  not  be  a  residuary  legatee  only  in  name ; 
V.  that  in  her  banker's  book  the  sum  of  9682/.  6s.  was 

treated  as  the  testatrix's  absolute  property,  and  thai  it 
was  in  fact  so  considered  by  the  testatrix  at  the  time  of 
making  her  will,  and  of  her  death ;  that  Mr.  Sg/mes^  on 
examination  of  the  state  of  her  property,  found  that, 
with  reference  to  the  testamentary  disposition  which  the 
testatrix  had  then  made,  there  would  be  a  deficiency  of 
assets  for  the  payment  of  legacies,  and  that  he  wrote  a 
letter  to  the  testatrix  to  that  effect;  that  there  was 
no  actual  deficiency  of  assets,  inasmuch  as  it  had  been 
discovered  that  the  testatrix  was  entitled  to  a  rerer- 
sionary  interest,  of  which  she  was  ignorant  at  the  time 
of  making  her  will. 

The  letters  referred  to  in  the  evidence  of  Mr.  Symes 
were  found  after  the  decease  of  the  testatrix  in  the  same 
box  which  contained  her  will.  The  deed  of  the  30th  of 
September  1816  was  not  produced,  and  it  did  not  appear 
whether  it  was  in  existence. 

This  evidence  being  tendered  on  the  part  of  the  De- 
fendants, 

Mr.  Pemberton  and  Mr.  Sttiart  contended  that  it  was 
not  admissible.  It  was  a  settled  rule  that  no  evidence 
could  be  received  to  contradict  the  intention  expressed 
in  the  will,  where  the  expressions  used  by  the  testator 
were  free  from  all  ambiguity.  Here  it  was  attempted 
to  shew  by  extrinsic  evidence  that  the  testatrix  had  made 
two  mistakes.  First,  it  was  said  that  she  meant  to  con- 
firm the  deed  of  October  1817,  and  not  the  deed  of  Sep- 
tember 1816;  and,  secondly,  that  she  supposed  she  had 
the  power  of  disposing  of  the  whole  of  the  stock  com- 
prised in  the  deed  of  Octcher  1817.  The  first  sugges- 
tion 
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lioii   that  she  meant  to  coDfirm  the  deed  of  Oclober       1886* 
1817  was  totally  inconsistent  with  the  other  supposition     *  ^  ^ 
that  she  was  ignorant  of  the  contents  of  that  deed,  and  «. 

believed  that  the  property  comprised  in,  it  was  at  her 
absolute  disposal.  The  evidence  of  the  solicitor  who 
drew  the  will  could  not  be  received  to  explain  the  inten- 
tion of  the  testatrix,  if  the  words  were  doubtful ;  Ulrich 
▼•  Uichfield  {a) ;  still  less  was  such  evidence  admissible 
if  the  expressions  used  by  the  testatrix  were  unam- 
biguous, and  there  was  no  doubt  as  to  the  person  who 
was  the  object  of  her  bounty.  Where  extrinsic  cir- 
cumstances have  let  in  a  latent  ambiguity,  as  where  no 
such  person  was  to  be  found  as  the  legatee  named  in  the 
will,  parol  evidence  was  admissible  to  explain  the  am- 
biguity ;  Thomas  v.  Thomas  {b) ;  a  latent  ambiguity  must 
be  shewn  to  let  in  parol  evidence,  but  in  this  case  there 
was  no  ambiguity  whatever.  The  mistatement  of  the 
month  in  the  recital  of  the  deed  of  September  1816  cre- 
ated no  ambiguity,  for  that  deed  was  in  all  other  respects 
correctly  recited,  and  it  was  dear  that,  although  that 
deed  was  delivered  up  to  the  testatrix,  it  was  not  can- 
celled, for  she  referred  to  it  in  her  will.  It  was  admitted 
that  there  were  assets  to  answer  all  the  bequests  given  by 
the  will ;  the  state  of  the  property,  therefore,  was  so  far 
perfectly  consistent  with  the  expressed  intention  of  the 
testatrix ;  and  the  Court  was  called  upon  to  let  in  ex- 
trinsic evidence  for  the  purpose  of  raising  a  conjecture 
as  to  the  testatrix's  preference  of  her  residuary  legatees, 
a  preference  which  would  have  the  effect  of  cutting 
down  all  the  legacies  expressly  given  by  the  will. 

Mr.  Kinderdey  and  Mr.  Paynter^  contra. 

That  the  intention  of  the  testator  must  be  collected 
from   the  will  itself,  and   not  from  extrinsic  circum- 
stances, 

{a)  2AthZ1^.  {h)  er.iZ.  671. 

Vol.  I.  Y 
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1836.       stances  independent  of  the  will,  is  a  proposition  which 
'      '  ■  ^     cannot  be  disputed ;  but  it  is  also  a  rule  of  law,  not 
9.  less  established  by  the  authorities,  that  the  Court  may 

inquire  into  all  extrinsic  facts  and  circumstances  re- 
lating to  the  person  of  the  l^atee,  and  to  the  state 
of  the  testator^s  family  i^nd  property,  in  order  that 
the  Court  may  place  itself  in  the  position  of  the  tes^ 
tator,  and  be  thereby  enabled  to  put  a  right  construction 
on  the  words  of  his  will.    Hinchd^e  v.  Hinchdiffi  (a), 
Druce  ▼•  Denison  (&),  Zone  ▼.  Lord  Huntingtaaer  {c), 
Wigram  on  the  admission  of  extrinnc  evidence  in  the 
interpretation  ofwiUs.  (d)     There  is  in  this  case  positive 
evidence  to  shew  that  the  pr(q)erty  which  the  testatrix 
believed  she  had  a  right  to  bequeath  was  not  property 
of  which  she  had  any  power  to  dispose.     That  is  a 
iiict  as  to  the  state  of  her  property  which  the  Court  is 
bound  to  ascertain  in  order  to  collect  the  real  intention 
of  the  testatrix.    The  mistake  as  to  thd  property  brings 
the  case  exactly  within  the  principle  of  the  exception 
to  the  general  rule^  laid  down  by  Lord  Coke  in  Cheynejfm 
case  (e\  namely,  that  a  will  cannot  be  ccmstrued  by  any 
averment  out  of  it.    It  is  said  that,  if  this  evidence 
were  admitted,  the  effect  of  it  would  be  to  cut  down  all 
the  legacies  expressly  given  by  the  will.    The-  admis- 
sibility of  the  evidence  is  not  to  be  tried  by  consider- 
ing what  will  be  the  e£kct  of  admitdng  it;  but,  if  the 
evidence  be  admissible,  the  question  will  be  whether 
that  efiect  was  or  was  not  intended  by  the  testatrix. 
In  Druce  v.  Denison  {g\  Lord  Eldon^  following  the 
authority  of  Ptdieney  v.  Lord  Darlington  (ft),    held 
that  parol  evidence  was  admissible  to  shew  whether 

a  test- 
Co)  3  Vet.  516,  (fii)  6  ye».3SS. 
(h)  6  Vei.3S5.  (h)  Reg.  Lib.     A.  1775.  fol. 

(c)  4  Ruts.  533.  n.  710.cited  in  Foley.  Lord  Somen, 

(d)  p.  36.*  6  Vei.  309.  and  in  JSmchc^  ▼. 

(e)  5  Co.  66.  KmchcH^e  3Vet.52\. 
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a  testator^  under  the  words  <<  my  personal  etete,''  intended 
to  indade  property  which  was  not  stricdy,  though 
in  some  sense,  his.  It  has  been  supposed  that  Drvce 
V,  nemwn^  and  the  cases  of  the  same  class  which  it 
fellows,  haye  been  shaken  by  the  subsequent  case  of 
Doe  dem.  Oxenden  v.  Ckkhester  (a)  i  but  there  is  a 
distinction  between  the  admission  of  parol  evidence 
to  raise  a  question  of  election,  and  the  admission  of 
it  to  make  property  pass  which  is  not  in  the  will. 
The  case  of  Doe  dem.  Oxenden  v.  Chichester  was  of 
the  latter  description.  In  the  present  case,  supposing 
the  testatrix  not  to  have  mistaken  the  deed  to  whidi 
she  refisrs,  she  certainly  mistook  her  interest  in  the 
property';  and  Mr.  Clementson  is  bound  to  elect  between 
the  interest  (^yen  to  him  under  the  will,  and  that 
giyen  to  him  under  the  deed  of  October  1817.  In 
Weall  V.  Bice{b\  Sir  John  Leach  held  that,  for  the 
purpose  of  supporting  the  presumption  against  a  double 
provisioUf  and  of  raising  a  case  of  election,  the  declar- 
ations of  die  testator  as  to  his  intentions  at  the  time  of 
making  his  will  were  admissible  evidence.  Sir  Edward 
Sugdettj  in  the  last  edition  of  hb  Treatise  on  Powers  (c), 
recognises  the  authority  of  Druce  v.  Denison ;  and  in- 
troduces into  the  text  the  general  prqjosidon,  that,  in 
cases  of  dection  and  satisfaction,  parol  evidence  is  ad- 
missible to  shew  that  the  testator  considered  property 
subject  to  a  power  as  piurt  of  his  own  property. 

Mr.  Pemberton^  in  reply. 

Druce  v.  Denison  has  undoubtedly  been  shaken,  if 

not  over-ruled,  by  Doe  dem,  Oxenden  v.  Chichester.    But 

Druce  v.  Denison  was  a  case  of  election,  and  has  no  ap- 

plicaUon ;  for  in  this  case  there  is  nothing  upon  the  face 

of 

(a)  4  Doicp.  65. ;  and  see  1         (6)  8  Rnu.  4-  Ms^tie^  251. 
Swatui.  40S.  note  to  IHUon  y.         (c)  Vol.  ii.  p.  170.  6th  edit. 
Parker  ;Bnd  WtgrawCt  Treatise, 
p.  SS.  Sd  edit. 

Y2 
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V, 

Gandt. 


1896.  of  the  will  to  shew  that  the  testatrix  intended  to  devise 
CuMBNTsoN  P"^P®*^y  ^hich  did  not  belong  to  her,  and  it  is  ad- 
mitted that  her  property  is  more  than  suflBcient  to 
answer  all  the  particular  dispositions  which  she  has 
made.  It  is  impossible  to  go  into  evidence  to  shew, 
that  she  meant  to  give  a  larger  sum  by  way  of  residue 
for  charitable  purposes  than  that  which  will  actu- 
ally remain.  A  residue  is  in  its  nature  of  uncertain 
amount;  and  a  testator  is  never  supposed  to  know, 
nor  can  he  in  fact  know,  what  it  will  amount  to.  The 
testatrix  lived  thirteen  months  after  the  time  at  which 
the  solicitor  is  said  to  have  informed  her  of  her  mis- 
take as  to  the  amount  of  her  property,  and  she  made 
no  alteration  in  her  will.  That  fact  is  of  itself  sufficient 
to  demonstrate  the  soundness  of  the  rule  which  requires 
that  the  intention  of  a  testator  shall  be  sought  only 
in  the  will  itself^  and  the  danger  which  would  result 
from  seeking  evidence  of  intention  in  any  extrinsic 
circumstances. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  this  evidence  cannot' be  admitted. 
It  is  tendered  for  the  purpose  of  shewing  that  the 
testatrix  bequeathed  property  as  her  own  which  did 
not  belong  to  her,  and  that  she  intended  to  leave  a 
considerable  residue  for  charitable  purposes,  which, 
by  reason  of  that  mistake,  turns  out  to  be  much  less 
than  she  intended;  and  it  is  argued  that  this  raises 
a  case  of  election.  The  intention  to  dispose  must  in 
,  all  cases  appear  by  the  will  alone.  In  cases  which  re- 
quire it,  the  Court  may  look  at  external  circumstances, 
and,  consequently,  receive  evidence  of  such  circum- 
stances for  the  purpose  of  ascertaining  the  meaning  of 
the  terms  used  by  the  testator.  But  parol  evidence  is  not 
to  be  resorted  to,  except  for  the  purpose  of  proving 
facts  which  make  intelligible  something  in  the  will  which, 
without  the  aid  of  extrinsic  evidence^  cannot  be  under- 
stood. 
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stood.    Here  the  intention  to  dispose  is  clearly  expressed        1836. 

by  the  testatrix  ;  there  is  no  ambiguity  in  the  expres-  ^     J^^ 
sions  she  has  employed ;  and  extrinsic  evidence  for  the  v, 

purpose  of  contradicting  the  intention  is,  inadmissible. 


An  inquiry  as  to  the  contents  of  the  deed  referred  to 
by  the  will,  which  was  not  produced  at  the  hearing,  was 
offered  by  the  Court  to  the  Defendants,  but  declined 
on  their  part;  and  a  decree  was  therefore  made  for  the' 
payment  of  the  legacy  of  6000/.,  and  interest  from  the 
period  of  twelve  months  from  the  death  of  the  testatrix. 


WOOD  V.  COX.  jMfy25,95,%s. 

QfARAH  CROMPTON  made  her   will,   dated  the  Atesutrix 

^  26th  oi  April  1833,  in  the  following  words :  —  *«  I  ^^"^^^ 

hereby  devise,   give,   and   bequeath   all   my  house  in  sonal  property 

Bryanstme  Sguare^  and  all  the  furniture,  jewels,  plate,  ghe  appointed 

and  effects  therein,  and  also  all  my  monies  whatsoever,  ^^^  ^' ^^' 

executors,  to 
and  all  my  estate,  property,  and  effects  whatsoever  and  his  own  use 

wheresoever,  both  real  and  personal,  and  of  whatsoever  5°^  ben^t 

tor  ever,  trust- 
nature  or  kind  the  same  may  be,  unto  Sir  George  Mat"  ing  and  wholly 

thias  Cox,  Baronet,  [and  Thomas  Wilson,^  his  heirs,  ex-  hU  Sou? 

ecutors,  administrators,  and  assigns,  for  his  and  their  that  he  would 

own  use  and  benefit  for  ever,  trusting  and  wholly  con-  conformity 

fidinff  in  his  honour  that  he  will  act  in  strict  conformity  ^J't  ^^  ^ 
°  ^  ^    wishes.    On 

with  the  same  day 

.     .         .t.     •  .  .        . .  .         o**  which  she* 

made  her  will,  she  executed  a  testamentary  paper,  by  which  she  gave  several 
aonuities  and  legacies,  and,  among  others,  u  legacy  to  the  person  who  was  her  sole 
next  of  kin: 

Held,  that  C.  took  no  beneficial  interest,  but  was  a  trustee  of  the  residue  for  the 
next  of  kin. 

y  3 
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1896.       with  my  wishes.   I  hereby  appoint  the  said  Sir  George 

"^  -'  ^  "- '     Cox  and  Thomas  Wilson  the  execators  of  this  will,  and 

•.  hereby  revoke  all  fi>rmer  wills.'' 

Cos. 

On  the  same  day  the  testatrix  executed  a  testamentary 
paper,  by  which  she  gave  several  annuities  and  legades 
to  the  persons  therein  named ;  and,  among  the  legacies, 
a  sum  of  100/.  to  the  Plaintiff,  Danid  Wood^  who  waa 
her  father,  and  sole  next  of  kin.  To  this  testamentary 
paper  were  annexed  the  words  <*  Such  is  the  will  of 
Sarah  Crompton**  in  the  handwriting  of  the  testatrix. 

The  testatrix  died  three  days  after  the  execution  of 
the  will  and  testamentary  paper,  and  the  same  were 
duly  proved  by  the  executors  named  in  the  will.  The 
words  [and  Thomas  IFifbon,]  originally  written  in  the 
will,  were  directed  by  the  testatrix  to  be  erased,  and  a 
line  was  accordingly  drawn  through  them.  The  bill 
was  filed  against  the  executors  by  the  Plaintiff,  who 
claimed  to  be  entitled,  as  next  kin,  to  the  residue  of  the 
testatrix's  personal  estate ;  and  the  question  was,  whether 
the  Defendant,  Sir  George  Maiihias  Car,  took  a  beneficial 
interest  under  the  will,  after  payment  of  the  debts  and 
I^acies,  or  whether  he  was  a  trustee  of  the  residue  fQT 
the  Plaintiff. 

Mr.  Pemberton^  Mr.  Richards^  and  Mr.  Bigg  for  the 
Plaintiff. 

The  circumstance  of  the  testatrix  having  originally 
intended  to  make  thb  bequest  to  both  the  persons  whom 
she  appointed  her  executors,  affords  an  inference  that 
she  did  not  mean  to  give  a  beneficial  interest  to  either 
of  them,  and  that  Sir  George  Cox  takes  only  as  a  trus- 
tee. The  words  <«  and  their  "  coupled  with  the  words 
<*own  use  and  benefit"  remain  by  accident  unerased;  and 
the  testatrix  must  be  Uken  to  have  used  the  words  <^  own 

use 
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ii0e  and  benefit,"  as  applied  to  Sir  George  Cox  alone,  in  1886. 
no  larger  sense  than  she  meant  to  apply  them,  had  the 
names  of  both  executors  been  retained  in  this  part  of  the 
wilL  That  she  did  not  mean  Sir  George  Cox  to  take 
her  whole  property  to  his  own  use  is  clear,  because  she 
goes  on  to  express  her  trust  and  confidence  that  he  will 
act  in  conform!^  with  her  wbhes;  and  the  testamen- 
tary paper  shews  pro  tanio  what  the  wishes  of  the  tes- 
tatrix were.  That  it  did  not  disclose  the  whole  of  her 
wishes  in  respect  to  the  disposition  of  her  pn^rty  is 
manifest  firom  this  circumstance^  that  she  afterwards 
mentioned  certain  legacies  which  she  intended  to  include 
in  the  testamentary  paper.  That  fact  is  stated  in  the 
answer  of  Sir  George  Cox.  The  question  is  not,  whether 
by  possibUity  the  testatrix  meant  that  Sir  George  Cox 
should  take  the  surplus,  after  acting  in  conformity  with 
her  wishes,  but  whether  she  has  expressed  such  an  inten- 
tion* The  trust  and  confidence  that  he  would  act  in 
conformity  with  her  wishes  are  quite  as  strong  to  exclude 
the  notion  that  she  meant  to  give  him  any  beneficial  inter* 
est,  as  the  words  *<own  use  and  benefit''  are  to  negative 
the  supposition  that  he  was  to  take  as  a  mere  trustee ; 
and  the  diflScuIty,  with  which  the  Court  has  to  deal,  is 
to  reconcOe  or  choose  between  those  conflicting  ex- 
pressions. Suppose  the  testatrix  had  made  no  written 
declaration  of  her  wishes,  could  Sir  George  Cox  in  that 
case  have  taken  her  whole  property  to  his  own  benefit  ? 
That  would  have  been  clearly  against  the  intention  of 
the  testatrix,  and  contrary  to  the  principles  of  this 
Court,  for  a  trustee  cannot  be  converted  into  a  cethd  que 
irua.  In  HiU  v.  The  Bishop  of  London  {a\  where  tiie 
testator  devised  an  advowson  to  his  mother-in-law,  <*  will- 
ing and  desiring  her  to  sell  it''  in  the  manner  by  his  will 
directed.  Lord  Hardmcke  was  of  opinion  that  the  words 
<*  willing  and  desiring"  did  not  raise  a  trust ;  and  that 

there 

(a)  1^4^.618. 

y  4 
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1836.  there  was  consequently  no  resulting  trust  of  the  nent 
avoidance  to  the  heir-at-law,  the  words  ^  willing 
and  desiring"  being  more  properly  words  of  injunc- 
tion than  of  trust.  In  that  case  the  absence  of  the 
word  trust  was  considered  as  an  important  circum- 
stance; but  here  no  such  objection  can  apply,  for 
there  are  the  emphatic  words  '*  trusting  and  wholly 
confiding/^  In  King  v.  Denison  (a)  Lord  Eldon  points 
out  the  nicety  of  distinction  upon  which  th^  courts 
haye  gone  between  a  devise  charged  with  debts,  and 
a  devise  upon  trust  to  pay  debts,  and  observes  that, 
**  the  former  is  a  devise  for  the  purpose  of  giving  the 
devisee  the  beneficial  interest)  subject  to  a  particular 
purpose^  and  the  latter  a  devise  for  a  particular  purpose, 
with  no  intention  to  give  any  beneficial  interest"  Ap« 
plying  this  principle  to  the  present  case,  is  this  a  bequest 
to  Sir  George  Coxj  charged  with  the  payment  of  the 
legacies,  or  is  it  a  bequest  upon  trust  to  pay  the  legacies? 
If  the  latter,  and  the  payment  of  the  legacies  do  not 
exhaust  the  bequest,  there  will  be  a  resulting  trust  for 
the  next  of  kin. 

Mr.  Kinierdeif  and  Mr.  Williams^  contra. 

If  the  construction  for  which  the  PlaintiiF  contends 
be  given  to  the  will,  the  words  ''own  use  and  benefit " 
roust  be  struck  out  of  it.  These  are  words,  as  to  the 
meaning  of  which  there  can  be  no  doubt ;  whereas  it 
is  by  no  means  clear  that  the  testatrix  intended  to 
create  a  technical  trust  by  the  words  to  which  that 
e£fect  is  sought  to  be  given.  "  Trusting  and  wholly 
confiding  in  a  man's  honour"  rather  negatives  than 
implies  a  desire  to  raise  a  legal  obligation.  The  in- 
tention to  give  a  benefit  in  the  first  part  of  the  sen- 
tence is  plain,  and  open  to  every  one's  apprehension ; 
that  of  taking  the  benefit  away,  in  the  other  branch  of 

the 

.  (/?)  I  F.  4-  J?.  272. 


CASES  IN  CHANCERY.  321 

the  sentence,  is  only  the  deduction  oF  technical  ingenuity.  1836. 
As  it  is  not  necessary,  on  the  one  hand,  that  the  word 
**  trust"  should  be  used  to  create  a  trust,  neitlier  does 
the  word  '*  trusting,"  on  the  oilier  hand,  necessarily 
raise  a  trust  in  the  technical  sense  of  the  word.  In 
Curtis  V.  Bippon  (a),  where  the  testator  gave  all  his  real 
and  personal  estate  to  his  wife,  "  trusting  that  she 
would,  in  fear  of  God,  and  in  love  to  the  children 
committed  to  her  care,  make  such  use  of  it  as  shtiuld 
be  for  her  own  and  their  spiritual  and  temporal  good ; 
remembering  always,  according  to  circumstances,  the 
church  of  God,  and  the  poor;"  the  Court  held  that  the 
will  created  no  trust  for  the  children,  but  that  the  wife 
took  absolutely.  It  has  been  laid  down  that  to  create 
a  trust  by  means  of  an  obligation  upon  the  conscience 
of  a  devisee,  the  subject  must  be  certain,  and  the  object 
as  certain  as  the  subject ;  Wright  v.  Atkyns,  (i)  Now, 
for  any  thing  that  appears  upon  the  face  of  the  will, 
the  wishes  of  the  testatrix,  in  conformity  with  which 
she  trusts  that  Sir  George  Cox  will  act,  might  have 
reference  to  something  wholly  unconnected  with  her 
property.  The  subject  of  the  trust,  therefore,  is  not  cer- 
uin,  and,  as  to  the  object  of  it,  this  is  not  noticed  upon 
the  will.  In  Dawson  v.  Clarke  (c),  where  a  testator 
gave  his  estate  and  effects  to  two  persons  whom  he 
named  his  executors,  their  heirs,  executors,  &c.,  upon 
trust,  in  the  first  place,  to  pay,  and  charged  and  charge- 
able with  all  his  debts  and  legacies.  Lord  Eldon 
decided  that  they  took  the  absolute  interest,  subject 
only  to  a  charge.  By  holding  this  bequest  to  be  a 
bequest  of  the  absolute  interest,  subject  to  a  charge, 
a  natural  and  sensible  construction  will  be  given  to 
this  will;  by  treating  it  as  mere  trust,  the  plain  in- 
tention of  the  testator  will  be  defeated. 

Mr. 
(a)  S  Mad.  434.  {c)  15  Vet.  400,  and  18  Vet. 

'  (6)  Turn.  ^  Rust,  157.  2 17. 
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i8S6«  Mr.  Pemberianf  in  feply. 

Wood  It  most  be  admitted  that  the  point  raised  by  this 

^^  beqaest  is  one  of  extreme  nicety.  Sir  William  Grant 
de^ed  the  case  of  DawtonY.  Clark  (a),  upon  a  ground 
which  the  late  statute  (b)  has  rendered  inapplicable  to 
die  present  case ;  namely,  that  the  executors  were  en- 
titled, as  such,  to  the  undisposed  of  residue.  Lord  Eldon^ 
indeed,  seems  to  have  ultimately  disposed  of  the  case 
upon  the  ground  which  Sir  Wm.  Grant  thought  it  unne- 
cessary to  consider ;  but  he  felt  great  difficulty  in  the 
case,  and  the  precise'grounds  of  hb  final  decision  do  not 
appear.  It  is  much  too  subde  and  shadowy  a  dis- 
tinction to  suppose,  that  by  the  words  ^  trusting  in  his 
honour  ^  the  testatrix  not  only  did  not  intend  to  create 
a  technical  trust,  but  that  she  meant  to  relieye  him 
firom  all  legal  obligation.  Unless  honour  be  some- 
thing wholly  different  firom  conscience,  she  dearly 
intended  to  impose  an  obligation  upon  his  conscience ; 
and,  if  she  intended  to  impose  an  obligation  upon  his 
conscience,  that  intention  is  sufficient  to  create  a  trust 
in  a  Court  of  equity. 


JtUy  26.  The  Master  of  the  Rolls. 

The  question  is,  whether  the  residuary  estate  of  this 
testatrix  is  given  beneficially  to  the  defendant,  Sir 
George  CoXf  or  whether  it  belongs  to  the  Plaintifl^ 
as  next  of  kin,  by  way  of  resulting  trust 

The  testatrix,  in  the  first  place,  gives  and  bequeaths 
all  her  estate  and  e£kcts  in  the  following  manner: 
(his  Lordship  read  the  will.) 

A  separate  piece  of  paper,  containing  a  list  of  several 
legacies,  was  attested  by  the  testatrix  in  these  words, 

in 

(a)  15  Ves,409.  (6)  1  W,  4,  c.40. 
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in  her  own  hand-writing^  ^'sifch  is  the  will  of  Sarah 
CromplonJ* 

The  gift  is  in  the  first  instance  made  to  Sir  George 
CoXf  absolutely,  for  his  own  use  and  benefit  for  ever; 
and  if  the  will  had  stopped  there,  and  were  followed 
only  by  the  Ibt  of  legacies  contained  in  the  testament- 
ary paper,  there  would  be  no  doubt  in  this  case; 
but  that  the  testatrix  did  not  use  the  words  ^^  for  his 
own  use  and  benefit"  in  an  absolute  and  unrestricted 
sense  is  dear,  because  she  goes  on  to  say,  **  trusting 
and  wholly  confiding  in  hb  honour,  that  he  will  act 
in  strict  conformity  with  my  wishes/  In  what  respect 
he  was  to  act  in  conformity  with  her  wishes  she  does 
not  say ;  and  it  is  argued  that,  for  any  thing  that  appears 
in  this  will,  her  intention  might  have  been  that  Sir 
George  Cox  should  do  some  act  in  no  way  affecting 
the  disposition  of  her  property.  It  is  plain,  however, 
from  the  testamentary  paper,  that  she  meant  the  .pay- 
ment of  certain  legacies ;  but  then  it  is  said  that  she  meant 
those  particular  legacies  and  no  more;  and  that,  subject 
to  the  payment  of  those  legacies.  Sir  George  Cox  roust 
be  considered  as  absolutely  entitled  to  the  property 
of  the  testatrix  for  his  own  use  and  benefit  Con- 
sidering that  the  testatrix  would  have  had  no  occasion 
to  trust  to  the  honour  of  Sir  George  Coxy  if  she  had 
meant  to  give  him  the  whole  beneficial  interest  in  her 
property,  subject  only  to  the  payment  of  the  legacies 
enumerated  in  the  testamentary  paper,  which,  without 
the  words  '*  trusting  and  confiding,"  &c.  the  lega- 
tees would  have  had  a  legal  right  to  recover,  and  con- 
necting the  words  ''in  conformity  with  my  wishes," 
with  the  words  ''such  is  the  will  of  Sarah  Cromptofi^^ 
I  think  that  her  wishes  were  the  disposition  of  all  her 
property ;  and  that  by  the  words  "  trusting  and  wholly 
confiding  in  his  honour  that. he  wiU  act  in  strict  con- 
formity 


1886. 
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18S6.  formity  with  my  wishe?,"  she  meant  to  express  her 
confidence  that  be  would  act  in  conformity  with  her 
wishes  in  the  disposition  and  application  of  all  her 
property.  The  list  of  legacies  indicated  her  wishes 
pro  tanto.  Did  it  indicate  ail  her  wishes  ?  It  appears 
not;  for  it  is  admitted  that  there  were  other  legacies 
which  she  desired  to  add ;  apd  she  cannot,  by  that  tes- 
tamentary paper,  be  considered  as  having  precluded 
herself  from  making  any  further  disposition  of  the 
property  whiph  she  possessed. 

The  question  depends  wholly  upon  the  effect  which 
the  testatrix  intended  to  give  to  the  words,  <^  for  his 
own  use  and  benefit''  The  same  sort  of  difficulty, 
which  arises  in  this  case,  occurred  in  Dawson  v.  Clarke^ 
where  the  gift  was  *^  in  trust  in  the  first  place  to  pay,  and 
charged  and  chargeable  with,  all  the  testator^s  debts  and 
legacies.''  Lord  Eldon  states  that  the  difficulty  he  felt  in 
that  case  was  whether  he  was  to  construe  the  words 
^'  upon  trust"  to  mean  <* charged  and  chargeable,''  or 
the  words  "  charged  and  chargeable  "  to  mean  '^  upon 
trust."  Lord  Eldon  gave  effect  to  the  words  "  charged 
and  chargeable"  upon  some  ground  which  does  not 
appear  in  the  report.  It  might  be  that  he  considered 
the  last  words  used  in  the  will  explanatory  of  the  first. 

There  seems  to  be  a  stronger  contrast  between  the 
words  "  own  use  and  benefit,"  and  "  trusting  and  con- 
fiding, &c.,"  than  between  the  words  **  upon  trust,"  and 
<^ charged  and  chargeable;"  and  there  is  consequently  a 
greater  difficulty  in  considering  one  set  of  words  as  ex- 
planatory of  the  other.  The  present  testatrix  does  not 
use  the  words  "  for  his  own  use  and  benefit"  in  their 
ordinary  sense,  for  she  adds  words  which  shew  that  she 
did  not  intend  Sir  George  Cox  to  employ  her  property, 

or 
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or  at  least  the  whole  of  it,  for  his  own  use  and  benefit.  1836. 
It  is  certainly  very  possible  that  the  testatrix  intended 
Sir  George  Cox  to  have  the  surplus  of  her  estate  after 
paying  her  debts  and  legacies ;  but,  if  that  were  her 
intention,  the  will  is  not  so  expressed  as  to  make  it  ap- 
parent. 

The  conclusion,  therefore,  to  which  I  have  come, 
though  not  without  considerable  hesitation,  is,  that  the 
property  given  by  the  testatrix  to  Sir  George  Cox  is 
given  in  trust,  and,  that  the  residue,  after  payment  of 
the  debts  and  legacies,  belongs  to  the  next  of  kin. 


STOCKS  V.  DODSLEY.  Juiy  so. 

rVIHE  will  of  John  Lindleyj  dated  the   3d  of  May  a  testator 

-*■    1797,  contained  the  following  bequest :  —  ^500^' tTh^ 

wife,  and  after 

"I  give  and  bequeath  to  my  friend  George  Wragg  the  o^f/^f^  jf 

sum  of  500/.,  to  be  paid  to  him  from  and  immediately  ^-  ^-  should 

after  the  death  of  my  dear  wife  Ann  Lindley^  by  and  time  to  Buch 

out  of  my  real  estate,  which  I  do  hereby  expressly  charge  Person  or  per- 

with  the  payment  thereof;  and  if  it  should  happen  that  should  by  will 

the  said  George  Wragg  should  die  in  the  lifetime  of  my  H^^^^^^f 

said  wife,  then  I  give  and  bequeath  the  said  legacy  of  appointment, 

500^  to  such  person  or  persons  as  the  said  George  death  of  his 

Wrass  shall  by  his  last  will  and  testament  in  writing  ^fe»  to  the 
,.  /     ,  ,  .,  ^  n  executonand 

direct  or  appomt  the  same  to  [>c  paid  to ;  and,  for  want  administrators 

or  in  default  of  such  will,  then  I  give  and  bequeath  the  ^^J^^"  *^ 

same,   G,  died,  hav- 
ing made  a 
will  by  whieh  he  appointed  an  executor,  but  made  no  appointment  of^the  l^cy. 
The  executor  did  not  take  a  beneficial  interest  in  the  legacy. 
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1886.  same^  from  and  after  the  death  of  my  said  wife,  to  the 
executors  and  administrators  of  the  said  George  Wragg 
absolutely.'' 

The  testator  died  shortly  after  die  date  eg  his  will, 
leaving  his  wife,  Ann  Ldndleyt  and  George  Wragg  sor* 
vivuig  him.  George  Wragg  died  in  June  1801,  leaving 
Ann  LdndUjf  surviving  him,  and  having  made  a  vrill,  by 
which  he  appointed  Bichard  Border  his  executor,  but  he 
made  no  appointment  by  liis  will  of  the  legacy  of  5002. 

Bichard  Burder  proved  the  will  of  George  Wragg^ 
and  died  in  April  1812,  having  made  a  will  by  which  he 
appointed  William  Wylde^  Thomas  BoUorij  and  James 
HaU  his  executors.  Ann  Lindley  died  in  January  1820, 
and  administraQon  with  the  will  annexed  of  Greoige 
Wragg  was  granted  to  the  petitioner  Stocks. 

The  question  raised  by  the  petition  was,  whether  the 
lq;acy  of  5002.  belonged  to  the  petitioner,  as  part  of  the 
personal  estate  of  George  Wragg^  or  whether  it  pftssed 
to  the  executor  of  George  Wragg  for  his  own  benefit. 

Mr.  Kinderdey^  for  the  petitioner. 

Where  a  bequest  is  made  to  executors  or  administra- 
tors, the  Court  will  hold  such  executors  or  administra- 
tors to  take  as  trustees,  unless  the  testator  has  expressly 
indicated  an  intention  that  they  shall  take  for  their  own  . 
benefit  In  Sanders  v.  Franks  (a)  a  power  of  a|>point- 
ing  to  a  leasehold  estate  was  given  to  the  testator^s 
wife;  and,  in  default  of  appointment,  the  estate  was  given 
to  her  executors  or  administrators  to  and  for  his,  her, 
or  their  own  use  and  benefit    The  wife  died  without 

having 

(a)  S  Mnd.  147. 
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having  made  any  appointment  and  Ker  administrator  1886. 
was  held  to  be  beneficially  entitled  to  the  leasehold 
estate.  Hie  language  in  that  case  was  so  strong  as  to 
render  it  impossible  for  the  Court  to  put  any  other  con- 
struction upon  the  bequest*  Collier  ▼•  Squire  {a)  is  a 
case  m  point  with  the  present  In  that  case  there  was  a 
limitation  in  a  marriage  settlement  to  the  executors  and 
administrators  of  the  husband  in  default  of  appointment 
by  the  husband ;  and  the  husband  having  died  without 
exercising  lys  power,  but  having  made  a  will  by  which 
he  appointed  an  executrix,  it  was  held  that  the  execu- 
trix was  not  beneficially  entitled  to  the  fond,  but  that  it 
was  to  be  administered  by  her  as  part  of  the  testator's 
general  estate.  In  PcUin  v.  Hills  (b)  the  argument  was 
between  the  next  of  kin  and  the  residuary  l^tee ;  and  it 
was  admitted  on  all  hands  that  the  executor  could  only 
be  a  trustee  for  one  of  them.  The  word  ^'  absolutely '' 
will  be  relied  upon  in  the  present  case ;  but  that  word  is 
properly  used  with  reference  to  the  entirety,  and  not  to 
the  beneficial  nature  of  the  interest.  The  executors  of 
George  JVragg,  after  the  death  of  the  testator's  wife, 
were  to  take  the  entire  and  absolute  interest  in  the  pro- 
perty, but  they  were  to  take  it  as  part  of  George  Wrag^s 
general  estate.  The  word  *^  absolutely''  is  not  nearly 
so  strong  as  the  words  *^ for  his  own  use  and  benefit"; 
and  yet  those  words,  coupled  with  expressions  of  trust 
and  confidence  were,  in  the  late  case  of  Wood  v.  Cos  (c), 
held  insufficient  to  give  a  beneficial  interest. 

Mr.  Coekerellf  for  the  legal  representatives  of  George 
Wragg. 

The  inclination  of  the  Court  has  undoubtedly  been 
to  hold,  that  a  gift  to  an  executor  shall  be  considered  as 

agift 

(a)  3  Rust.  467.  (c)  f iiprdy  p.  31 7. 
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16S6.  a  gift  to  him  in  his  character  of  trustee  for  the  estate 
which  he  represents,  and  that  he  cannot  take  it  as  per^- 
sona  designata.  Sanders  v.  Franks,  however,  shews  that 
an  administrator  may  be  so  clearly  designated  as  the 
person  who  Is  to  take  beneficially  that  the  Court  must 
give  effect  to  the  testator's  intention,  however  capricious 
or  improbable,  d  priori,  that  intention  might  appear. 
The  question  here  is,  whether  the  word  ^*  absolutely" 
was  not  used  by  the  testator  in  its  most  obvious  and 
natural  sense ;  and,  if  so,  the  executors  of  George  Wragg 
are,  in  the  events  which  have  happened,  the  persons  en- 
titled to  the  legacy. 

The  Master  of  the  Rolls. 

Tlie  testator  gives  a  legacy  of  5002.  to  his  wife,  and 
after  her  decease  to  George  Wragg  i  and,  if  George 
Wragg  should  die  in  the  lifetime  of  his  wife,  he  gives  the 
legacy  to  such  person  as  George  Wragg  should  by  his 
will  appoint ;  and,  in  default  of  appointment,  to  the  exe- 
cutors and  administrators  of  George  Wragg  absolutely. 
It  is  so  extremely  improbable  that  the  testator  meant  the 
executors  of  George  Wragg  to  take  otherwise  than  for 
the  benefit  of  the  estate  which  they  should  represent, 
and  for  the  purposes  of  their  testator's  will,  that  I  can* 
not  consider  them  as  entitled  to  a  beneficial  interest 
in  the  legacy. 
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18S6. 

GLYNN  V.  HOUSTON.  Dec.  n.  19, 

IT^HIS  was  a  bill  for  a  discovery  in  aid  of  an  action  Demurrer  to  « 
-■-    brought  by  the  Plaintiff  against  the  Defendant,  to  JJI^'ftd 

recover  damages  for.  an  alleged  assault  and  false  im«  of  an  action 

brought  by  the 

pnsonment.  Plaimiffti 

recover  dain« 

rra      •  •!■  11-1  t      -ni  •     .iM    agCB  for  au 

The  bill  stated  that,  m  the  year  1831,  the  Plaintiff,  assault  and 

darks  Gtynn,  was  resident  at  Gibraltar,  and  carried  ^l*©  Imprison- 
•^     '  '  ment,  allowed, 

on  business  there  as  a  British  merchant,  and  that  the  the  whole 

Defendant,  Lieutenant-Oeneral  Sir  William  HoustofijWins  [helbU l^beinc 

also  resident  at  Gibraltar  at  that  time  as  Governor  of  to  obtain  a 

Gibraltar  I  That,  under  the  pretext  of  searching  for  one  ma^enwhich 

General  Tcrrigos,  a  subject  of  the  kingdom  of  Spain^  if  established^ 

whom  the  Defendant  alleged  he  was  desirous  to  seize  subjected  the 

and  capture,  the  Defendant,  in  November  1831,  ordered  ^^^^^^^'^^ 

and  commanded  LieutenantpColonel  John  Hastings  Muir^  seouences. 

his  military  secretary  (since  deceased),  with  a  party  of  object  of  a°bHl 

soldiers,  to  search  the  private  dwelling-house  of  the  of  discovery 

Plaintiff  in  Gibraltar  ;  and  that,  in  pursuance  of  such  natory,  a 

order,  a  detachment  of  his  Majesty's  soldiers,  under  g«D«»l<lo- 

.  murrerdoc* 

the  command  of  the  said  Lieutenant-Colonel   Muir^  not  cover  too 

did  surround  and  blockade  the  premises  of  the  Plaintiff,  "^^^'^H^ 
and  that  Lieutenant-Colonel  Mmr  caused  sentinels  to  intenroga- 
guard  the  Plaintiff's  premises,  to  prevent  any  person  rateW'cw^ 
from    quitting  the  same,   and   that  the  said  soldiers  ndered,  may 
proceeded  to  search  the  dwelling-house  of  the  Plain-  ters  not  di- 
tifi^  and  premises  adjoining,  and  kept  the  same  block-  ^^^^  moiu 
aded  and  surrounded  by  force  for  the  space  of  several      SevMe^  that 
hours.  abiUofdifi- 

MviM««  CO  very  in  aid 

of  an  action 

The  bill  proceeded  to  state  that,  during  the  conti-  pcrs^naUor/ 

nuance  of  such  search  and  proceedings,  the  Plaintiff  cannot  be 

sustained* 
Vol.  I.  %  wished 
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1836.        wislied  and  attempted  to  go  out  of  his  dwelling-house^ 

'  ^'  '         and  was  by  force  and  coercion  prevented  by  the  sen- 

V.  tinels  from  so  doing,  and  that  one  of  such  sentinels 

Houston,      presented  his  bayonet,  and  threatened  to  wound  and 

kill  the  Plaintiff,  if  he  persisted  in  attempting  to  quit 

his  house:    That  the  said  General    Tonrigqs  was  not, 

and  had  not  been  on  the  Plaintiff's  premises,  and  that 

there   was   no    foundation   whatever   for   such   search 

and  illegal  proceedings. 

The  bill  alleged  that  the  acts  done  by  Colonel  Muir 
and  the  soldiers  were  done  either  in  pursuance  of  the 
express  order  of  the  Defendant,  or  were  the  necessary 
result  and  consequence  of  the  said  order  in  the  military 
sense  and  acceptation  thereof;  and  as  proof  thereof,  it 
proceeded  to  state  that,  on  the  occasion  of  an  interview 
which  the  Plaintiff  afterwards  had  with  the  Defendant, 
Sir  IViUiam  Houstoriy  in  the  presence  of  Colonel  Mtiir^ 
the  Defendant  said  that  Colonel  Muir  was  not  in  fault, 
for  that  he  was  sent  down  to  the  Plaintiff's  house,  and 
acted  under  his  (the  Defendant's)  orders. 

The  bill  stated  that  the  Plaintiff  had  commenced  an 
action  in  the  Court  of  Common  Pleas  against  the  De- 
fendant, for  the  recovery  of  damages  for  such  assault 
and  flilse  imprisonment. 

The  bill  contained  a  charge,  that  the  Defendant 
had  in  his  custody  divers  deeds,  military  and  otlier 
orders,  reports,  books,  letters,  cases  stated  for  counsel's 
opinion,  and  other  papers,  writings,  &c.  as  to  which,  and 
all  other  matters  inquired  into  by  the  bill,  it  prayed  a 
discovery. 

The  Defendant  put  in  a  general  demurrer  for  want 
of  equity. 

Mr. 


CASES  IN  CHANCERY.  831 

Mr.  Pembereon^  Mr.  Kindersky^  and  Mr.  John  Bomilhf%        1836. 
in  support  of  the  demurrer. 

This  is  the  first  instance  in  which  an  attempt  has 
been  made  by  a  Plaintiff  to  obtain  a  discovery  in  aid  of 
an  action  brought  by  him  to  recover  damages  for  a  per- 
sonal tort.  Supposing  the  alleged  injury  to  have  been 
committed,  the  matter  sought  to  be  discovered  would 
subject  the  Defendant  to  a  criminal  prosecution;  a 
ground  of  objection  which  is,  of  itself,  sufficient  to  sup- 
port this  demurrer.  In  the  next  place,  the  bill  is  against 
public  policy,  as  it  impugns  the  authority  of  a  person 
exercising  the  functions  of  the  Crown,  and  seeks  to  sub- 
ject that  person  to  penal  consequences  for  acts  done  in 
the  performance  of  the  duties  of  his  office.  The  same 
objection  applies  to  that  part  of  the  bill  which  seeks  a 
discovery  of  military  orders,  and  other  documents  in  the 
archives  of  the  government  of  which  the  Defendant  is 
the  supreme  officer.  The  Court  has  gone  Xj^  this  extent, 
that,  if  an  action  for  damages  is  brought  by  an  indi- 
vi4,ual  for  an  ofience,  which  it  was  open  to  him  to  treat 
either  criminally  or  civilly,  and  he  has  elected  the  civil 
remedy,  the  Defendant  at  law  is  so  far  entitled  to  the 
aid  of  the  Court  that  he  may  obtain  a  commission  to 
examine  witnesses  abroad ;  but  he  cannot  obtain  a  dis- 
covery, inasmuch  as  the  matter  sought  to  be  discovered 
might  subject  the  Defendant  in  equity  to  criminal  pro- 
ceedings. Thorpe  y.Macauka/  (a),  Macaulaj/  v.  ShackelL  [b) 
In  this  case  the  Plaintiff  has  brought  an  action  against 
the  Defendant  to  recover  damages  for  an  assault  and 
false  imprisonment.  The  alleged  injury  owes  much  of 
the  exaggerated  colouring  which  has  been  given  to  it 
to  the  ingenuity  of  the  pleader  who  drew  the  bill.  Sir 
William  Houston^  having  received  information  that   a 

person 

(a)  5  Mad.  SIS.  (5)  1  Bligh.  X.S.  96. 

Z  2 
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t8S6.  person  obnoxious  to  the  government  was  secreted  in  tke 
house  of  the  Plainti£^  resorted  to  such  measures  as  were 
considered  necessary  to  secure  the  arrest  of  that  person, 
and»  while  the  search  was  made,  the  Plaintiff  was,  no 
doubt,  subjected  to  some  restraint.  Even  if  the  gover-* 
nor  were  not  justified  in  subjecting  the  Plaintiff  to  that 
temporary  restraint,  a  jury  would  probably  consider  the 
most  trifling  damages  a  sufficient  compensation  for  the 
little  inconvenience  which  the  Plaintiff  sustained,  if  the 
Plaintiff  confined  himself  to  his  civil  remedy.  The 
Plaintiff  asks  for  no  commission  by  his  bill,  but  merely 
for  a  discovery  of  acts  which,  if  admitted,  the  Plaintiff 
might  use  as  the  foundation  of  a  criminal  proceeding. 
This  Court  has  never  gone  beyond  the  granting  of  a 
commission  to  examine  witnesses  in  any  case  where  its 
interference  has  been  sought  in  dd  of  an  action  for  a 
mere  personal  tort.  In  Cqjamaul  v.  Ferelst  (a),  an  action 
was  brought  by  Cqjamaul  against  Ferelst,  who  was  the 
governor  of  CalcuttOy  for  having  caused  him  to  be 
unlawfully  arrested,  and  conveyed  to  England  against 
his  will.  Verelst  filed  a  bill  in  the  Court  of  Exche- 
quer against  the  IMaintiff  at  law  for  a  commission  to 
examine  witnesses  abroad,  and  for  an  injunction. 
C(ffamaul  put  in  an  answer  to  the  bill,  and  the 
Plaintiff  in  equity  obtained  orders  for  a  continuance 
of  the  injunction  upon  the  merits  confessed  by  the 
answer,  and  for  a  commission  to  examine  witnesses. 
Those  orders  were  appealed  from,  and  reversed  by  the 
House  of  Lords.  In  Nicol  v.  Verelst  (6),  which  was  a 
case  of  a  similar  kind  against  the  same  governor,  the 
appeal  was  unsuccessful,  but  the  decree  of  the  Court 
below  extended  only  to  a  commission  to  examine  wit- 
nesses. Those  cases  were  relied  upon  by  Sir  nMn^ 
Jjeach,  in  Thorpe  v.  Macaulay,  as  furnishing  some  authori^ 

that 
ia)  4  Bro.  P,  C.  407.  ed.  Toml.        (b)  4  Bro.  P.  C.  4a«.  cd.  l^mL 
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^tbat  tbe  Court  would  not  altogether  decline  to  interfere  183$. 
in  aid  of  an  action  proceeding  ex  delicto^  and  he  accord- 
ingly granted  a  commission,  bat  refused  the  discorery. 
In  iMrd  Montague  v.  Dudman  (a\  Lord  Hardxacke  said 
that  a  bill  of  discovery  does  not  lie  to  aid  the  prose- 
cution of  an  indictment  or  information,  or  to  aid  the 
defence  to  it.  Now,  if  the  charges  made  in  this  bill  are 
true,  and  the  Plaintiff  obtains  the  discovery  which  he 
seeks,  what  is  to  prevent  him  from  immediately  proceed- 
ing against  the  Defendant  by  way  of  indictment  or  in- 
formation, or  what  is  to  prevent  the  Attorney-General 
from  instituting,  if  he  think  fit,  a  criminal  prosecution 
against  him  ?  In  the  last  case  cited,  which  was  a  bill  for 
a  discovery,  and  injunction  to  stay  proceedings  under  a 
writ  o{  mandamus^  Lord  Hardtmcke  said  '^be  would  go 
by  UUleUnCs  rule,  that  it  is  a  good  argument  that  an 
action  lies  not,  because  one  was  never  brought,  and  as 
he  never  kqew  a  bill  of  the  kind  then  attempted  to  be 
sustained,  he  would  not  make  the  precedent."  That 
observation  is  directly  applicable  to  the  present  case. 

Mr.  Griffith  Richards  and  Mr.  Rogers^  contra. 

In  Thorpe  v.  Macaukof  {b)  Sir  John  Leachf  in  noticing 
tbe  argument  which  was  uiged  in  that  case,  as  upon  tbe 
present  occasion,  that  a  Court  of  Equity  would  not  lend 
its  aid  to  dther  party  in  an  action  proceeding  ex  ddicto^ 
says  expressly  that  **  no  such  limitation  of  the  juris- 
diction as  to  discovery  is  hinted  at  in  any  bcK>k  of 
practice,  or  by  the  dictum  of  any  judge ; "  and  he  was  of 
opinion  that  the  parties  in  any  action  at  law,  were  en- 
titled to  the  ordinary  aid  of  the  CoarL  It  is  to  be 
observed  that  the  learned  Judge  does  not  restrict  the 
right  to  the  Defendant  at  law,  his  observations  being 

at 

(o)  2  Km. Ken.  3»€.  {b)  5  Mad,  SIS. 
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1836.^  at  least  as  applicable  to  the  Plaintiff  at  law  as  to 
the  Defendant  It  mast  be  admitted  that  no  case  b 
to  be  found  where  the  Plaintiff  filing  a  bill  for  a  dis- 
covery was  also  the  Plaintiff  at  law,  who  had  broogbt 
the  action  ex  delicto  in  aid  of  which  the  discovery  was 
sought;  but  upon  principle  there  is  no  reason  why  be 
should  be  deprived  of  that  right  As  to  the  argument 
that,  if  the  discovery  is  made,  the  Plaintiff  in  equity  may 
proceed  by  indictment  or  information,  no  instance  can 
be  shewn  in  which  any  governor  of  a  colony,  or  any 
other  person  has  been  criminally  prosecuted  in  this 
country  for  an  ofience  committed  abroad,  except  under 
particular  statutes,  which  have  made  provision  for  such 
a  case,  as  the  85th  of  Hen.  8.  c.  2.  in  respect  of  treason, 
and  tlie  acts  making  similar  provisions  in  respect  of 
murder  or  manslaughter,  or  where  the  ofience,  being 
committed  on  the  high  seas,  falls  within  the  jurisdic- 
tion of  the  Court  of  Admiralty.  The  Defendant  is, 
no  doubt,  protected  by  the  rules  of  the  Court  from 
answering  questions  directly  relating  to  facts,  the  ad- 
mission of  which  may  subject  him  to  a  penalty;  but 
there  are  many  interrogatories  in  this  bill  which  he  may 
answer  with  perfect  safety,  and  though  he  is  protected 
from  making  admissions  which  may  subject  him  to  penal 
consequences,  he  cannot  refuse  to  answer  as  to  collateral 
facts,  although  they  may  have  a  tendency  to  criminate 
him:  Weaver  v.  The  Earl  of Meath^a)^  Finchv.  Finch  {b% 
Chambers  v.  Thompson  (c).  The  East  India  Company  v. 
Neavc'  {d)  This  demurrer,  therefore,  being  a  general 
demurrer  for  want  of  equity,  and  extending  to  the  whole 
bill,  covers  too  much,  and  is  consequently  bad. 


Mr. 


(fl)  J2  Vet,  sen.  108.  (c)  4  Bro.  C.  C.  434. 

lb)  ibid.  491.  (d)  5  Vt%.  175. 
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Mn  Pemberian^  in  reply.  18S6. 

The  admitted  fact  that  there  is  no  instance  of  a  bill 
t)f  discovery  having  been  filed  by  a  Plaintiff  in  aid  of  an 
action,  brought  by  himself  for  a  mere  personal  tort^  is 
stronger  than  any  argument  that  can  be  urged  to  shew 
that  such  a  bill  cannot  be  sustained.  In  cases  of  tort 
connected  with  property  bills  of  discovery  by  Plaintiffs 
are  as  frequent  as  in  any  other  cases;  but  not  a  single 
instance  can  be  produced  of  such  a  bill  having  been 
filed  where  the  Plaintiff  complains  of  a  personal  injury 
unconnected  with  property.  See  the  consequences  of 
admitting  such  a  jurisdiction.  At  present,  the  Court 
will  not  entertain  any  suit  where  the  amount  of  the 
property  in  question  is  less  than  10/.;  but  if  such  a 
bill  as  this,  in  which  property  is  wholly  excluded  from 
consideration,  can  be  sustained,  there  is  no  personal 
tortj  however  trifling,  which  may  not  be  made  the  sub- 
ject of  a  bill  of  discovery  in  this  Court;  and  if  a  bill 
may  be  filed  for  discovery  in  a  case  of  personal  tortj 
why  not  for  relief?  It  has  been  said  that  the  miscon- 
duct of  Governors  cannot  be  made  the  foundation  of 
criminal  proceedings  in  this  country ;  but  who  has  not 
heard  of  the  cases  of  Generals  Wali  and  Picton,  or  of 
the  impeachment  of  Warren  Hastings  ?  Governors,  as 
well  as  all  other  subjects,  are  criminally  responsible  for 
their  acts  as  well  before  the  ordinary  tribunals  as  be- 
fore the  great  tribunal  of  the  nation,  (a)     As  to  the 

military 

(a)  See  the  case  of  Mottyu  v.  and  his  own  conscience ;  that  he 
FabrJgas^  Cowp,  161.  ''To  lay  is  absolutely  despotic,  and  can 
down,"  says  Lord  Afanj/S^/<i"  in  spoil,  plunder,  and  injure  his 
on  English  Court  of  justice  such  majesty's  subjects,  both  in  their 
a  monstrous  proposition  as  that  liberty  and  property,  with  im- 
a  governor,  acting  by  virtue  of  punity,  is  a  doctrine  which  can- 
letters  patent  under  the  great  not  be  maintaiaed."  p.  175. 
seyl,  18  accountable  only  to  God 
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military  orders  and  ioatmcUon^  g^eo  ky  Ike^.^Gif- 
vemor,  in  bis  official  c^mk^j,  these  are  detovMtts 
whichy  from  their  very  nature^  are  conoected  vilk  ihe 
discharge  of  his  public  duties»and  oughtt  on  the  ground 
of  the  public  inconvenience  which  might  result  from 
the  disclosure  of  them,  to  be  protected  from  discovery* 
Some  parts  of  the  bill  mighty  perhaps,  if  they  could 
be  separated  from  its  main  object,  be  answered  witboot 
subjecting  the  Defendant  to  any  penalty ;  but  the  ques- 
tion is,  whether  the  whole  scc^e  of  the  bill  is  not  to 
criminate  the  Defendant;  and  if  that  is  its  sole  object, 
the  Court  will  not  put  the  Defendant  to  answer  a  few 
questions,  which  might,  if  they  could  be  separated  from 
those  which  are  directly  criminatory,  be  considered  free 
from  objection.  The  general  demurrer,  dierefoMy  doea 
not  cover  too  much. 


like  Mastee  of  the  Roixs. 

It  cannot  be  doubted  that  a  Governor  of  a  colony, 
or  any  person  whatsoever,  however  high  his  rank,  acting 
in  the  service  of  the  Crown,  whether  in  this  country 
or  elsewhere,  is  answerable  for  any  wrong  he  may 
commit  to  a  party  injured,  by  an  action  for  damages,  or 
criminally,  if  the  justice  of  the  case  demand  a  criminal 
prosecution.  I  cannot  concur  in  the  observation  made 
at  the  bar  that  the  injury  of  which  the  Plaintiff  com- 
plains is  one  of  a  trifling  nature.  To  imprison  a  man 
in  his  own  house,  to  surround  his  house  with  soldiers, 
who  threaten  his  life  if  he  attempt  to  quit  it  upon  his 
lawful  avocations,  is  a  very  considerable  injury ;  and  if 
this  wrong  has  been  done,  the  Plaintiff  has  his  remedy 
by  the  action  which  he  has  brought.  On  the  other 
hand,  no  one  is  bound  to  make  a  discovery  to  criminate 
himself.  The  first  question  which  arises  upon  this  de- 
murrer is,  whether  this  is  a  case  of  such  a  nature  aa 

gives 
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fitesr  the  Plaintiff  a  right  to  discovery.  I  asked,  in  18S6* 
^tiMicowrse  of  the  argumetit,  whether  any  instance  conld 
be  cited  of  a  bill  of  discovery  in  aid  of  an  action  brought 
it»  leoover  damages  fer  a  mere  personal  toriy  and  the 
answer  whidi  was  given  to  me  confirmed  me  in  the  im- 
pression, that  snch  a  bill  could  not  be  sustained.  I 
will  locrfc  into  the  authorities  which  have  been  cited, 
and  dispose  of  the  case  to-morrow  as  well  with  re«- 
ferenoe  to  the  general  point,  as  to  the  odier  question 
which  has  been  raised,  whether  the  demurrer  is  too  ex- 
tensive, and  there  are  any  parts  of  the  bill  which  ought 
to  be  answered. 

At  the  next  sitting  of  the  Court,  his  Lordship  gave      Dee,  \9. 
^dgment  as  fallows:  — 

I  have  looked  mto  the  authorities,  which  tend  very 
much  to  confirm  my  opinion,  that  a  bill  of  discovery  can- 
not be  sustained  in  aid  of  an  action  for  a  mere  personal 
tort.  If  it  were  necessary  expressly  to  decide  this  point, 
I  think  it  is  dear,  what  the  course  of  my  duty  would 
be ;  but  it  is  not  here  necessary,  because  a  bill  of  dis- 
covefy  cannot  be  sustained  in  any  case  where  the 
matter  sought  to  be  discovered  may  be  made  the 
subject  of  a  criminal  charge;  and  that  objection  ap- 
plies to  the  present  bill,  the  whole  object  of  which 
is  to  obtain  a  discovery  of  the  alleged  fact,  that,  by  the 
order  of  the  Defendant,  thePlaintilFwas  illegally  assaulted 
and  imprisoned.  If  that  fact  be  established,  the  Defend- 
ant would  be  subject  to  penal  consequences  for  hb  mis- 
conduct in  that  respect.  In  what  way  he  would  be  so 
subject,  whether  by  indictment,  information,  impeach- 
ment, or,  if  necessary,  by  a  bill  of  pains  and  penalties, 
is  immaterial.  It  is  sufficient  that  he  would  be  subject 
to  penal  consequences. 

With 
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^^^^  With  regard  to  the  objection  that  the  demurrer  covers 
too  much,  inasmuch  as  there  are  parts  of  the  UIl  that 
might  be  answered  without  subjecting  the  Defendant 
to  any  penalty;  the  rule  as  stated  by  Lord  Eldon  m 
Paxton  V.  Douglas  (a)  is  this: — **In  no  stage  of  the 
proceedings  can  a  party  be  compelled  to  answer  any 
question  accusing  himself,  or  any  one  in  a  series  of 
questions  that  has  a  tendency  to  that  effect ;  the  rule 
in  these  cases  being,  that  he  is  at  liberty  to  protect 
himself  against  answering  not  only  the  direct  question, 
whether  he  did  what  was  illegal,  but  also  every  question 
fairly  appearing  to  be  put  with  a  view  of  drawing  from 
him  an  answer,  containing  nothing  to  affect  him,  excq>t 
as  a  link  in  the  chain  of  proof  that  is  to  affect  him/' 

In  the  case  of  Thorpe  ▼.  Macaul{y{b)  before  Sir 
John  Leach^  which  was  a  bill  filed  by  the  Defendant 
in  an  action  for  the  discovery  of  matter  which,  if  made 
out,  was  in  itsdf  criminal,  the  discovery  was  altogether 
refused.  It  was  argued  in  that  case,  as  in  the  present, 
that  the  demurrer  wa»  too  extensive;  but  upon  that 
argument  Sir  John  Leach  says,  <^The  sole  object  is 
to  prove  the  truth  of  the  libel,  or  in  other  words  to 
prove  the  truth  of  the  criminal  matter  charged;  every 
question  asked  must  necessarily  be  with  a  view  to  that 
end,  and  a  party  is  not  bound  to  answer  any  question, 
however  apparently  indifferent,  which  is  in  any  maimer 
connected  with  the  criminal  charge.  I  am  of  opinion, 
therefoi*e,  that  the  Plaintiff*  is  not  entitled  to  any  dis^ 
covery  from  the  Defendant" 

In  Green  v.  Weaver  (c)  Sir  Anthony  Hartj  speaking 
of  Lord   Eldon's  observation   in  Paxton  v.   Douglas^ 

says, 

(a)  16  Vcs.  239.  and  19  /V#.  (b)  S  Mad.  218. 

820.  \c)  1  Sim.  430. 
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says,  ^  I  am  free  to  oonfesS)  that  that  case  did  perplex 
me  excessively  by  some  of  the  dicia  laid  down  by  that 
great  judge ;  fi>r  be  went  there  to  the  extent  of  stating, 
not  only  that  a  man  should  not  make  a  discovery  that 
would  subject  himself  directly  to  penalty  or  criminal 
prosecution,  but  that  eVery  question  leading  incidentally 
to  that  conclusion  would  be  likewise  equally  objec- 
tionable. —  Now  when  one  comes  to  look  at  that  as  a 
proposition  unexplained,  one  cannot  help  seeing  that 
the  true  principle  of  a  bill  in  equity  is,  that  every  state* ' 
ment  of  fact  in  every  bill  ought  to  be  incidentally  lead- 
ing to  the  same  conclusion,  ultimately,  as  the  prayer  of 
the  bill  does  lead  to ;  for  the  fact  is  either  conducive  to 
the  general  result,  or  it  is  unimportant  and  irrelevant 
But  I  take  Lord  Eldon  to  have  meant  (which,  perhaps, 
is  not  very  fully  explained  in  the  report),  not  that  every 
fact  which  may  lead  to  the  effect  of  subjecting  a  defendant 
to  a  penalty  is  objectionable ;  but,  where  the  sole  gist 
and  object  of  the  suit  is  to  convict  a  man  in  a  penalty, 
where  there  would  be  no  other  purpose  but  to  have 
relief  in  a  court  of  equity  on  the  footing  of  penalty, 
that,  as  a  court  of  equity  does  not  relieve  on  penalty, 
it  will  not  give  any  incidental  discovery.'  That  is  the 
way  in  which  I  reconcile,  and  get  rid  of  the  dicta  laid 
down  in  Paxton  v.  Douglas**  Sir  Anthony  Hart^  after 
an  elaborate  examination  of  the  authorities,  thougjbt 
that  ^firom  the  current  of  the  authorities  this  result 
might  be  derived,  that  a  man,  by  the  effect  of  his 
own  acts,  might  exclude  himself  from  the  benefit  of 
that  rule  of  a  court  of  equity,  or  to  adopt  the  expres- 
sion of  a  very  great  judge,  he  might  contract  him- 
self out  of  the  protection  afforded  by  the  principle  of 
the  Court."  (a) 

Not 

(a)  1  Sim.  4S7. 
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Not  long  after  the  case  of  Green  ▼.  Weaver  die  rule 
came  under  the  consideration  of  Chief  Baron  Alexander^ 
in  the  case  of  MaccaUum  v*  TurUm  {a)  where^  after  stating 
the  rule  as  laid  down  by  Lord  EUan  that  Icamed  Judge 
in  Paxton  \.  Douglas,  says,  with  reference  to  the  bill 
before  hiro*  that  all  the  aliegaiioos  contained  in  it  w|r^ 
links  in  the  chain  of  proof,  which  might  be  adduced 
agunst  the  Defendant  should  an  indicUnent  be  pr^ 
ferved ;  and  upcm  that  ground  he  thought  the  demurrer 
to  the  bill  not  too  extensive* 


Now  in  this  case  there  is  not  a  flingle  allegadon  in 
the  bill  that  I  can  discover,  which  is  not  intended  to 
be  criminatory.  Every  act  complained  of  is  charged  m 
having  been  done  **  either  in  pursuance  of  the-expren 
order  of  the  Defendant,  or  as  the  necessary  resnk  and 
eonsequence  of  the  said  order  in  the  military  sense  aad 
acceptation  thereoC** 

The  whole  object  of  this  bill  being  to  procure  evidence 
of  that  which  constifttttes  a  criminal  charge,  I  think  the  in- 
terrogatories  that  apply  to  matters  not  directly  crimi- 
natory are  not  to  be  considered  as  indifferent;  but  that 
those  matters,  as  well  as  the  rest  of  the  bill,  are  intro* 
duced  for  the  purpose  of  obtaining  a  discovery,  whick 
may  enable  the  Plaintiff  to  establish  the  criminal  diarge. 
The  general  demurrer,  therefore,  must,  be  allowed.- 


(a)  9  Yo.  4-  Jerv.  188. 
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STOREY  V.  Lord  GEORGE  LENNOX.  ^^y  i*-  «7. 


nnHIS  was  a  motioD,  on  the  part  of  the  Plaintifis,  fol*  A  bill  ofdis- 
the  production  of  papers  enumerated  by  the  De-  filed  by  the 

fendant  in  the  first  schedule  to  his  answer,  as  papers  <^^tora  of 
,    .  .  .       .  1       1    .       ,  .       •"  insurance 

relating  to  the  matters  in  the  cause,  and  admitted  by  company,  in 

him  to  be  in  his  possession.  aid  of  their 

'^  defence  to  an 

acdon  brought 

The  bdl  stated  that  in  the   month  of  Juli/  1832,  f/„dant^r 

the  Defendant   Lord  George  Lennox  being  desirous  recover  the 

to  efiect  an  insurance  with   the  Pelican  Life  Insur-  gum  secured 

ance  Company  on  the  life  of  Edmund  May$ey  WigUy  ^y  ^  Po%  of 

GresmMey  then  major  of  the  sixth  regiment  of  dr»-  effected  on 

grnns,  for  the  sum  of  5000/.  for  seven  years,  made  ^^^^^^ 

the  usual  declaration  required  by  the  office  respecting  died  shortly 

the   health   and   habits  of  a  person  whose  life   was  ofSe\x>li^ 

required  to  be  insured.     That  on  the  faith  of  that  The  bill 

declaration,  a  policy  for  5000/.  was  granted  on  the  thed^ar- 

.  ^iii  ation,  on  the 
basic  of  which 
the  insurance 
had  been  effected,  was  untrue;  and  it  contained  the  usual  charge,  that  the  D^end« 
ant  had  in  his  possession  documents  by  which  the  tmth  of  the  matters  alleged  in  the 
bill  would  appear.  The  Defendant  admitted  that  he  had  in  his  possession  the 
various  documents  enumerated  in  the  first  schedule  to  his  answer;  but  he  said  that, 
since  the  death  of  the  person  whose  life  was  insured,  he  had,  by  reason  of  certain 
information,  contemplated  the  bringing  his  action  against  the  Plaindffi,  if  they 
should  dispute  their  liability  to  pay  the  amount  of  the  sum  secured  by  the  policy, 
and  that  the  documents  contained  information  as  to  evidence  which  could  be  pro^ 
cured  on  the  Defendant's  behalf,  and  that  tlie  producing  the  same,  or  permitting 
the  PUdntifis  to  inspect  the  same  might  disclose  the  names  of  witnesses  intended 
to  be  examined,  and  evidence  intended  to  be  given,  on  behalf  of  the  Defendant,  in 
the  action  which  he  had  brought  against  the  PlaintiA.  And  he  submitted  that  he 
ought  not  to  be  compelled  to  produce  the  said  documents  or  any  of  them. 

Held,  that  the  Defendant  could  not  protect  himself  from  producing  documents 
communicated  by,  or  to  parties  who  siood  in  no  confidential  relation  to  him,  on 
the  ground  that  their  producdon  might  disclose  the  names  of  witnesses,  and  evi- 
dence intended  to  be  given  at  the  trial,  and  that  he  was  bound  to  produce  all  the 
documents  enumerated  in  the  schedule,  except  the  letters  written  to  and  from  his 
solicitors^  the  statementa  for  the  opinioDS  of  counsel,  and  the  opinions  of  counsel 
thereon. 
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1886. 


9th  of  Augua  1832.  That  on  the  6th  of  Jamutty  1833, 
Major  Greswolde  died.  That  the  office  refused  pay- 
ment of  the  policy,  and  that  in  March  1836,  the 
Defendant  brought  an  action  against  the  present  Plun- 
tifls,  who  were  three  of  the  directors  of  the  Pelican 
Insurance  Company,  to  recover  the  amount  alleged  to 
be  due. 


The  bill  alleged  that  the  policy  was  improperly 
obtained  by  declarations  as  to  the  health  and  habits 
of  Major  Greswolde  which  were  untrue,  and  it  prayed 
for  a  discovery  in  aid  of  the  Plaindfis'  defence  to  the 
action. 

The  bill  contained  the  usual  charge^  that  the  De- 
fendant, his  solicitor,  or  agents,  then  or  lately  had  in 
bis  or  their  possession  or  power  divers  deeds,  certi- 
ficates of  medical  men,  documents,  accounts,  books, 
letters,  papers,  and  writings,  whereby  the  truth  of  the 
matters  in  the  bill  mentioned  would  appear,  and  that  the 
Defendant  should  set  forth  a  list  thereof. 


In  answer  to  this  charge,  the  Defendant  said  that 
he  had  in  his  possession  or  power  the  several  letters 
and  other  papers  mentioned  and  enumerated  in  the 
first  schedule  to  his  answer  annexed,  and  which  he 
prayed  might  be  taken  as  a  part  thereof;  but  he  said 
that  on  or  about  the  9th  of  February  1835,  he  received 
a  letter  dated  the  5th  of  the  same  month  of  Fdmuiryy 
containing  information  that  since  the  death  of  Major 
GreraxMe  a  professional  gentleman  from  London  had, 
on  behalf  of  some  or  one  of  the  insurance  companies 
with  whom  policies  of  insurance  had  been  efiected  on 
the  life  of  Major  Greswolde^  been  at  Calais  for  the  pur* 
pose  of  obtaining  evidence  as  to  the  health  and  habits 
of  the  said  Major  Greswolde ;  and  the  Defendant^  from 

that 
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that  time,  by  reason  of  such  information  considered  it  1886. 
possible  that  the  Plaintifis  and  the  other  insurance 
companies  with  whom  policies  had  on  the  Defendant's 
behalf  been  e£R^ted  on  the  life  of  Major  Ctreswolde^ 
bad  it  in  contemplation  to  dispute  their  liability  to 
pay  the  Defendant;  wherefore  the  Defendant,  from  that 
time  down  to  the  time  when  he  brought  his  action 
against  the  Plaintiff  and  against  the  other  companies 
aforesaid,  contemplated  the  bringing  actions  against 
them  to  compel  them  to  pay  their  several  policies,  if 
they  should  refuse  doing  so.  And  the  Defendant  said 
that  the  several  letters  and  papers  mentioned  and  enu- 
merated in  the  first  schedule  to  the  answer  annexed, 
were,  and  contained  information  furnished  to  the  De- 
fendant as  to  evidence  which  could  be  procured  or 
given  on  the  Defendant's  behalf  against  the  Plaintiffs 
and  the  other  insurance  offices,  and  that  the  producing 
the  same  or  any  part  thereof  to  the  Plaintiffs,  or  per- 
mitting the  Plaintiff  to  inspect  the  same  or  any  of 
them  might  disclose  the  names  of  the  witnesses  in- 
tended to  be  examined,  and  evidence  intended  to  be 
given  on  behalf  of  the  Defendant  in  his  action  against 
the  Plaintiff,  and  in  the  other  actions  aforesaid,  and  in 
the  present  suit.  And  the  Defendant  submitted  that 
he  ought  not  to  be  compelled  to  produce  any  of  the 
letters  and  papers  mentioned  and  enumerated  in  the 
first  schedule  to  his  answer  annexed.  And  he  further 
said  that  exclusive  of,  and  besides  the  several  particulars 
mentioned  and  enumerated  in  the  first  schedule,  he 
had  in  his  possession  or  power  the  several  particulars 
mentioned  in  the  second  schedule  to  his  answer,  and 
which  he  prayed  might  be  taken  as  part  thereof;  and 
he  said  that  save  as  aforesaid,  and  excepting  the  same 
particulars  mentioned  and  enumerated  in  the  schedules 
to  bis  answer  annexed^  be  had  not,  and,  to  the  best  of 
his  recollection  and  belief,  never  had  in  his  possession 

or 
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or  pofiier,  or  in  (be  poBte»ion  or  power  of  his  ( 
or  i^QQti>  any  deed,  document,  certifioefee^  car  < 
ct  medical  men,  book,  letter,  paper,  or  writiDg 
l^a^^  tOf  or  toocbing,  or  concerning  tbe  matters  in  tbe  bS 
mentioned,  or  any  of  tbose  matters  ^R^iereby  tbe  tradi 
tbereof  or  of  any  of  them  would  appear. 

The  pi^rs  enumerated  in  the  first  sdiedule  to  tbe 
Defendant's  answer  consisted,  first,  of  letters  writtea 
by  the  Defendant  to  his  solicitors,  and  to  tbe  Defend- 
ant by  bis  solicitors,  or  one  of  them;  secondly^ 
of  statements  prepared  for  the  opinions  of  counsel, 
and  the  opinions  of  counsel  thereon;  thirdly,  of 
various  letters,  statements,  and  certificates  as  to  tbe 
health  of  Major  Gresmolde^  written  and  sent  to  tbe 
Defendant  by  Messrs.  Cattam  and  KnaU^  surgeon  and 
assistant-surgeon  of  the  r^ment.  Major  BatdU/fe^  nuK 
jor  of  the  regiment,  and  other  persons  not  emiJoyed  by 
the  Defendant  as  his  l^al  advisers. 

No  objection  was  made,  on  the  part  of  the  Defend- 
ant, to  the  production  of  the  papers  mentioned  in  tbe 
§ncond  schedule* 

Mr.  Pembertorif  in  support  of  the  motion. 

The  papers  enumerated  in  the  first  sdiedule  to  tbe 
answer  are  admitted  by  the  Defendant  to  be  in  bis  pos- 
session or  power,  and  to  relate  to  the  matters  in  ques- 
tion ;  and  the  Plaintifis,  according  to  all  the  rules  upon 
which  the  Court  gives  a  discovery,  are  entitled  to  the 
production  of  all  these  papers  except  such  confidential 
communications  between  the  Defendant  and  his  solicitors 
as  fell  within  the  exception  to  the  general  rule^  and  tbe 
opinions  of  counsel.  What  is  the  principle  upon  whicb 
tbe  Court  grants  a  discovery  in  aid  of  the  defence  to  an 
action  at  law  ?    It  is  to  prevent  the  Plaintiff  at  law  from 

taking 
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;  «».ui\piBt  9Amatage  fayfiftingkis  consdenoe^  ud  IMA. 
wmleHing  hintto  JlkdoB9^a&  that  be  knows,  bdieves,  of 
evwjiiipoot8»  misting  to  the  nmtter  in  dispute,  so  tbet 
tl^  tvath  may  be  -aseertained  and  justice  may  be  done 
bctaPaea  the  pvties.  The  plaintiff  filing  a  bill  of  di»» 
ooyery  has  a  right  to  the  disclosure  of  all  matters 
within  the  knowledge  or  belief  of  the  defendant  before 
the  institution  of  the  suit,  with  the  single  exception  of 
soeh  confidential  communications  as  have  passed  between 
the  defendant  and  his  solicitors  upon  the  subject  of  die 
suit,  or  in  contemplation  of  it.  Such  communications 
are  protected  from  disclosure,  not,  indeed,  upon  the 
mere  ground  that  they  are  confidential  communications 
-«  because  no  communication  on  the  subject  of  the  suit 
between  a  father  and  son,  or  husband  and  wife,  how- 
ever- eonfldential,  i9,  privileged  —  but  because  it  is 
considered  essential  to  justice  that  the  communica- 
tJXjfAs  between  a  man  and  his  legal  advisers  on  the  sub- 
ject of  a  pending,  or  contemplated  matter  of  litigation, 
should  be  entirely  free  from  all  restraint.  The  reason 
for  the  protection  ceases  as  to  communicatljo^ns  be- 
tween the  defendant  and  third  parties,  and  no  instance^ 
therefore,  can  be  produced  in  which  communications  ^ 
with  persons,  other  than  the  legal  advisers  of  the  De- 
fendant, have  been  considered  as  privileged.  In  the 
present  case  it  is  not  pretended  that  the  documents 
constitute  any  distinct  or  separate  title  of  the  Defend- 
ant, or  relate  to  facts  which,  firom  the  nature  of  the 
action,  are  not  as  relevant  to  the  case  of  the  Plaintiff 
as  to  that  of  the  Defendant.  They  are  admitted  to 
reUte  to  the  matters  in  question,  but  it  is  said  that* 
they  may  disclose  the  names  of  the  witnesses  whom 
the  Defendant  intends  to  examine,  and  the  nature  of 
the  evidence  he  intends  to  produce.  The  Defendant 
does  not  say  that  the  production  of  the  documents 
wittf  but.  that  it  imry  have  that  effect.  Admit  the 
Vol.  I.  A  a  possibility — 


54ir;  CASES  IN  CHANCERY. 

18S6»       poisibility  —  adaiit  even  diat  this  will  be  the 

aury  eonsequence.  That  is  so  far  from  being  a  reaaon 
why  the  documents  shoidd  not  be  produoed^  that  it  con* 
firms  the  rigbtof  the  Plaintifi  to  draw  from  the  Defead* 
ant  a  disdosure  of  all  the  fiu:ts  from  which  the  truth 
nay  be  asoertained.  The  Plaintiffi  haye  a  right  to  know 
from  the  answer  all  the  frets  within  the  knowledge  and 
belief  of  the  Defendant,  and  they  have  a  right  to  know, 
by  the  production  of  all  the  documents  enumerated 
in  the  schedule  whid  are  not  within  the  admitted  ex* 
GepCionsy  whether  those  facts  have  or  have  not  been 
truly  stated. 

Mr.  Kinderdejfi  contra. 

Recent  authorities  have  established  that  communi- 
cations between  a  client  and  his  solicitor  on  the  subject 
matter  of  a  suit,  pending  its  progress,  or,  with  reference 
to  it  before  its  commencement,  are  privileged.  Hughes 
V.  Biddidph  (a).  Vent  v.  Pacey  {b\  Botton  v.  The  G?r- 
poratian  of  Liverpool  {c).  So  &r,  therefore,  as  this 
motion  extends  to  such  communications,  it  must  clearly 
&il;  for  the  Defendant  distinctly  states  that  he  con- 
templated bringing  his  action  against  the  Plaintiff  from 
the  time  when  he  obtained  information  that  other 
companies,  similarly  situated  with  the  Plaintiffs,  in- 
tended to  resist  payment;  and  when  he  consequently 
foresaw  the  probability  of  the  like  resistance  on  the  part 
of  the  Flaindfi.  All  subsequent  communications  be- 
tween the  Defendant  and  bis  solicitors  clearly  come 
within  the  rule  which  protects  him  from  discovery. 
Then  comes  the  question  as  to  communications  on  the 
subject  of  the  action  between  the  Defendant  and  persons 
not  employed  by  him  as  his  legal  advisers.  Such  com- 
munications, 

(a)  4  RttSi.  190.  (c)  1  Mjfine  4*  Keen^SS. 

(^)  Ibid.  193. 
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manicalions,  it  is  said,  have  never  been  protected  $  but  18S6. 
in  Woiigrv.  WiUtman[a)  Sir  JMii  i>acA  held  Aat  the 
proteetioD  was  the  same,  whether  the  client  commani- 
cated  directly  with  his  professioiial  adviser»  or  through 
the  intervention  of  a  third  person*  And  in  the  late  case 
of  Curling  v.  Paring  (i),  a  motion  ibr  the  production  of 
correspondence  on  th^  subject  of  the  suit  between  the 
solicitor  of  the  Defendants,  and  a  person  not  a  party  to 
the  suit  was  refused  by  the  present  Lord  Chaftcdlori 
when  Master  of  the  Rolls,  who  observed  that,  if  the 
right  of  inspecting  documents  were  carried  to  saoh  a 
length  **it  would  be  impossible  for  a  Defendant  to 
write  a  letter  for  the  purpose  of  obtaining  information 
oh  the  subject  of  the  suit,  without  the  liability  of  having 
the  materials  of  his  defence  disclosed  to  the  adverse 
party."  It  appears,  therefore,  from  these  authorities, 
that,  provided  the  communication  have  reference  to  the 
subjiect  of  the.  suit,  it  will  be  equally  protected  whether 
the  client  communicate  directly  with  his  solicitor  or  by 
the  intervention  of  a  third  person,  or  whether  inform- 
ation from  a  third  person  be  sought  and  obtained  by 
the  solicitor,  or  by  the  client  himself.  The  ground 
upon  which  the  Defendant  claims  protection  for  these 
documents,  namely,  that  the  production  of  them  would 
disclose  the  names  of  witnesses  whom  he  intends  to 
examine,  and  evidence  which  he  intends  to  produce,  is 
precisely  that  upon  which  the  Court  of  Exchequer  went 
in  refusing  the  production  of  documents  m  Preston  v. 
Carr.  (c)  But  the  very  case  upon  which  this  motion  is 
founded  has  been  already  decided  in  the  Court  of  Ex- 
chequer. A  similar  action  to  recover  the  amount  of  a 
policy  of  insurance  effected  on  the  life  of  Major  Gres^ 
wide  has  been  brought  by  Lord  George  Lennox  against 

the 

(a)  6  MadL  47.  (c)  1  Yo.  4*  Jerv.  1 75. 

(h)  S  Afy/nr  i  Keen^3%0. 
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the  Economical  Life  Assurance  Company,  and  that  com- 
pany filed  a  similar  bill  of  discovery  in  the  Court  of 
Exchequer,  (a)  A  motion  for  the  production  of  the 
same  documents  now  sought  to  be  produced,  was  made 
on  the  9th  of  Jiify  before  Lord  Jbinger,  who  was  of 
(pinion  that  the  plaintiffs  in  that  suit  were  not  entitled 
to  the  discovery,  (a)  The  Defendant  has,  therefore,  not 
only  all  the  authorities  in  analogous  cases,  but  an  ex- 
press decision  in  specie  in  hb  favour. 


Mr.  Pemberton^  in  reply. 

The  observation  of  Sir  John  Leach  in  Walker  v. 
Wildmanj  which  has  been  referred  to  as  an  authority, 
was  a  dictum  not  called  for  by  the  circumstances  of  the 
case  before  the  Court,  and  not  recognised  in  any  sub- 
sequent case.  In  Curling  v.  Perring  the  letter  seeking 
information  from  a  third  party  was  addressed  to  that 
party  by  the  Defendant's  solicitor,  and  not,  as  in  the 
present  case,  by  the  Defendant  himself;  so  that  if  the 
Defendant  were  to  succeed  in  his  resistance  to  the  pro- 
duction of  these  papers,  he  would  succeed  in  the  ab- 
sence of  all  authority,  except  that  of  the  case  which  is 
said  to  have  been  decided  a  few  days  ago  by  Lord 
Abinger  in  the  Court  of  Exchequer.  If  that  case  were 
so'  decided,  the  decision  is  contrary  to  aU  the  principles 
which  govern  the  law  of  discovery  in  this  Court.  A 
Plaintiff  in  a  court  of  equity  has  a  right  to  sift  the  con- 
science of  the  Defendant,  and  by  the  aid  of  a  discovery 
to  possess  himself  of  all  the  Defendant's  knowledge 
and  information  which  may  tend  to  elucidate  the  truth 
of  the  case.  The  Defendant  can  conceal  nothing,  and 
the  very  fact  of  concealment,  or  of  a  desire  to  withhold 
information,  shews  that  the  withholding  of  the  inform- 
ation 


(a)  Barber  v.  Lord  George  Lennox,  not  yet  reported. 
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ation  sought  to  be  kept  back  would  giye  bim  an  undue 
adyantage,  which  a  court  of  equity  will  not  allow  him  to 
take.  The  case  here  relied  upon  by  the  Defendant  is, 
not  that  he  will  produce  at  the  trial  all  the  information, 
the  disclosure  of  which  is  resisted,  — he  does  not  even 
pretend  that  he  will  do  that, — but  that  the  production  of 
the  documents  may  disclose  the  names  of  his  witnesses, 
and  the  nature  of  the  evidence  he  intends  to  produce* 
He  asks,  therefore,  to  be  permitted  to  keep  the  whole 
information  in  his  pocket,  reserving  to  himself  the  right 
of  producing  that  portion  of  it  which  may  be  most 
&vourable  to  his  claim,  and  of  suppressing  that  which 
might,  and  would,  according  to  the  allegations  of  the 
Plaintiffi,  shew  that  this  claim  is  unfounded  and  un- 
just, and  not  only  unfounded  and  unjust,  but  known 
to  be  so  by  the  Defendant.  It  is  to  prevent  this  pos- 
sible injustice  that  a  court  of  equity  interposes,  by  re- 
straining the  prosecution  of  the  action  until  the  Defend- 
ant in  equity  shall  have  made  a  full  disclosure  of  all 
the  facts  within  his  knowledge  or  belief;  but  it  is  ob- 
vious that  all  the  benefit  of  such  interposition  would  be 
rendered  nugatory,  if  the  Defendant  could  succeed  in 
his  resistance  to  this  motion  upon  the  authority  of  a 
single  decision,  which,  upon  whatever  grounds  it  may 
have  been  made,  cannot  be  reconciled  with  the  prin- 
ciples hitherto  recognised  in  this  Court. 


7^  Master  ^M^  Rolls.  /uj^sr 

The  question  is  whether,  under  the  circumstances  of 
the  case,  the  Defendant  is  to  be  protected  from  the  prb- 
duction  of  these  papers,  or  any  of  them. 

From  the  mode  of  proceeding  at  common  law,  a  man 

with  the  full  knowledge  of  facts  which  would  shew  the 

Aa  S  truth 
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tnftli  aad  justioe  of  Ike  ease,  maj,  by  concealing  those 
fiusts  within  his  own  breast,  and  merely  for  want  of  dis« 
daaare  or  evidencet  succeed  in  recovering  a  demand 
^ich  he  knows  to  be  satisfied,  or  in  resisting  a  demand 
wUch  ha  knows  to  be  just 

This  conduct  is  by  courts  of  equity  considered  to  be 
agMMt  conscieooe;  aad  they  accordingly  enaUe  the 
fMTly  in  danger  of  being  oppressed  by  it  to  obtain  from 
hiaadfcrsary  a  discoTcry  of  the  facts  within  his  knowledge 
or  belief  by  filing  a  proper  bill  for  the  purpose;  and  by 
Ae  genMttl  rule  the  Defendant  to  a  pn^r  bill  of  dis- 
coivery  is  boond  to  make  a  conplete  disclosure  of  erery 
thing  ha  knows  or  belieyes  in  relation  to  die  matter  in 
question*  According  to  the  general  rule  he  is  not  to 
withhold  any  thing. 

Almost  every  bill  of  discovery  contains,  as  this  bill 
does,  a  charge  that  the  Defendant  has  in  his  possession 
or  power  papers  relating  to  the  matter  in  question,  and 
<:idls  upon  the  Defendant  to  set  forth,  as  part  of  the  dis- 
covery he  is  required  to  make,  either  the  contents  of  the 
papers,  or  a  list  of  the  papers,  in  order  to  their  pi^uc* 
tion;  and  by  the  general  rule  the  Defendant  is  bound 
to  produce  (as  part  of  the  discovery  he  is  re^juired  to 
make,  and  to  complete  his  answer,  which  would  other- 
wise be  imperfect)  all  the  papers  which  he  admits  to  be 
in  hb  possession,  and  to  relate  to  the  matters  in  ques- 
tion. 

There  being  no  doubt  as  to  the  general  rnl^  ia  these 
cases,  the  questions  which  occar  arise  upon  the  excep- 
tions ;  and  these  I  shall  not,  on  the  present  occasion, 
consider  further  than  .'appears  to  be  necessary  for  the 
determination  of  this  case. 


It 
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It  has  been  considered  so  important  that  a  man 
should  take  legal  advice,  and  commnnicate  with  his 
legal  advisers  freely  and  without  apprehensioB  of  con- 
sequences hurtful  to  himself  that  it  has  been  held,  and  oimllt 
is  now  settled,  that  he  is  not  bound  to  disclose  the  legal  Lamms; 
advice  he  may  have  received,  or  even  the  communica- 
tions which  he  may  have  made  to  his  legal  advisers  in 
reference  to  the  matters  in  litigation,  either  before  or 
after  the  litigation  has  commenced.  In  the  ease  of 
Walter  v.  Wttdman  (a),  Sir  John  Leach  seems  to  have 
thought  that  the  protection  against  discovery  extended 
to  every  communication  made  by  a  client  to  his  counsd 
or  solicitor  for  professional  assistance;  but  the  pro- 
position to  that  extent  does  not  appear  to  have  been 
warranted  by  former  decisions,  or  to  have  been  acfied 
upon  subsequently. 

In  Preston  v.  Carr{b)j  the  Court  of  Exchequer  or^ 
dered  the  production  of  cases  laid  before  counsel  for  his 
opinion  and  advice,  touching  the  contract  which  was  in 
question  in  the  cause;  and  Chief  Baron  Alexander 
stated  that  he  could  not  accede  to  the  proposition,  that 
the  privilege  of  the  attorney  is  the  privil^e  of  the 
client,  to  the  extent  that  the  client  may  avail  himself  of 
that  privilege  to  avoid  discovering  communications 
which  have  passed  between  him  and  his  attorney. 

In  Hughes  v.  Biddulph{c)j  before  Lord  lA/ndhurst^ 
and  in  Garland  v.  Scott  {d),  before  the  Vice-<]!hancellor, 
the  protection  was  extended  only  to  communications 
made,  either  during  the  progress  of  a  cause,  or  with 
reference  to  it  previously  to  its  being  instituted. 


(is)  6  Mai,  47.  (c)  4  J^Mf.  190. 

(i)  1  To.  Sf  Jtrv.  175.  [d)  S  iSSiii.  S9S. 
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MJ6.  In  Vent  v.  Pacey{a)j  where  the  Defendant  bad  in 

his  possession  several  letters  written  by  him  to  hb 
solicitor,  the  protection  was  confined  to  one  writtent 
after  the  dispute  had  arisen,  with  a  view  to  taking  the 
opinion  of  counsel  upon  the  matter  in  question,  which 
afterwards  became  the  subject  of  the  suit 

In  BoUon  v.  The  Corparatiofi  of  Liverpool  {b)  the 
protection  was  refused  as  to  cases  prepared  without  re- 
ference to  the  existing  proceedings,  but  granted  as  to 
cases  prepared  pending  or  in  contemplation  of  the  ex- 
isting proceedings,  and  granted  also  as  to  certun  docu- 
tnsnts  evidencing  the  title  of  the  Defendants. 

In  the  case  of  Belwood  v.  WetheraUip)  Lord  Jbinger 
is  reported  to  have  said,  that  he  did  not  think  that  the 
order,  in  Bctton  v.  The  Corporation  qfLiverpool^  to  pro- 
duce the  cases  not  prepared  with  reference  to  the 
existmg. proceedings  was  warranted  by  the  cases  which 
were  made  the  foundation  of  it,  and  that  he  should  have 
decided  difierently.  After  consulting  all  the  authorities 
I  have  been  able  to  meet  with  on  the  subject,  I  confess 
that  I  do  not  concur  in  that  censure  of  the  case  of 
BoUon  V.  TTie  Corporation  of  Liverpool.  I  am,  indeed, 
rather  of  opinion  that,  consistently  with  the  authorities, 
the  protection  against  discovery  and  production  might 
'  have  been  confined  to  narrower  limits  than  it  was  in  that 
case. 

Subsequently  to  that  case,  the  case  of  Curling  v. 
Perring  {d)  occurred  in  this  Court,  and  the  protection 
was  extended  to  information  obtained  by  the  Defend- 
ant's 

(a)  4  i^iiif.  195.  (c)  1  Totmge  ^  CoUyer^  SI  9. 

(6)  3  Sm.  467.  and  1  Mylne  8f         (d)  »  Mylne  ^  Keen^  380. 
Keen,  8S. 


CASES  IN  CHANCERY.  MS 

ant's  solicitors  from  a  person,  not  a  party  to  the  suit,        1998. 
after  the  dispute  bad  commenced,  and  in  reference  to 
the  subject 

It  is  manifest  that  the  protection  against  discoverjr, 
which  is  afforded  in  these  cases,  is  founded  oo  the 
necessity,  or  supposed  necessity  of  exempting  a  party 
litigant,  or  contemplating  litigation,  from  all  restraint 
or  apprehension  of  consequences  in  his  employment 
of,  or  communication  with  his  legal  agents  in  relation 
to  the  matter  in  dispute. 

Sir  J(An  Leach  in  Walter  v.  Wildman  consid^ed^ 
and  I  conceive  correctly,  that  the  protection  would 
extend  to  the  case  in  which  the  client  communicated 
with  the  professional  adviser  through  the  intervention 
of  a  t^ird  person.  If  such  third  person  were  an  in- 
terpreter there  could  be  no  doubt  Lord  CoUenham 
in  Curling  v.  Perring  extended  it,  as  I  have  said,  to  the 
case  in  which  information  was  obtained  by  the  solicitor 
from  a  third  person.  But  I  am  not  aware  of  any 
instances  in  which  the  protection,  on  the  ground  of 
confidence,  has  been  extended  to  communications  with, 
or  information  obtained  from  any  person  otherwise 
than  in  communication  with,  or  by  the  agency  of  the 
professional  adviser. 

And  in  the  case  of  Greenlicmgh  v.  Gaskell  {a)  (in  which 
however  the  information  was  sought  from  the  solicitor 
himself,  and  not  from  the  party)  Lord  Brougha$nj  who 
had  decided  the  case  of  Bolton  v.  The  Corporation  of 
Liverpool  in  conformity  with  the  c^inion  of  the  Vice- 
Chancellor,  addressing  himself  to  the  subject  says,  ^*  that 
the  party  himself  cannot  be  compelled  to  disclose  his 

own 
(a)  1  Mylne  4*  Keen^  100. 
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9WD  stotesients  made  to  his  counsel  or  attorney  in  tbe 
suit  pending,  or  with  reference  to  that  suit  when  in  con* 
temptation.  But  he  has  no  general  privilege  or  protection ; 
he  is  bound  to  disclose  all  he  knows,  and  believes  and 
thinks^  respecting  his  own  case,  and  the  authorities  there- 
fare  are,  that  he  must  disclose  also  the  cases  he  has  laid 
before  eoonsel  for  their  opinion,  unconnected  with  the 
suit  itsdf/*  And  again  («)  ^*  to  compel  a  party  himself 
to  answer  upon  oath,  even  as  to  his  belief  or  thoughts, 
is  one  thing ;  nay,  to  compel  him  to  disclose  what  he  has 
written  or  spoken  to  others,  not  being  his  professional 
advisers,  is  competent  to  the  party  seeking  the  dis- 
covery for  such  communications  are  not  necessary  to 
the  conduct  of  judicial  business,  and  the  defence,  or 
prosecution  of  men's  rights  by  the  aid  of  skilful  persons." 

In  applying  the  rule  to  be  collected  from  t^e  au- 
thorities to  the  present  case,  we  must  therefore  dis- 
tinguish the  statements  for  the  opinions  of  counsel,  and 
the  letters  from  the  solicitor,  from  the  other  papers. 

With  respect  to  the  statements  for  the  opinion  of 
counsel,  I  think  that  the  protection  of  the  Defendant 
ft^m  their  production  depends  on  the  question,  whether 
having  regard  to  the  circumstances  of  this  case,  they 
are  to  be  considered  as  having  been  made  with  re- 
ference to  the  proceedings  afterwards  instituted  against 
the  Plainlifl^ 

The  circumstances  are  these :  the  claim  of  the  De- 
fendant arose  on  the  death  of  Major  Gresfwolde.  At  the 
same  time,  the  Defendant  acquired  claims  of  precisely 
the  same  kind  on  other  insurance  offices^  He  soon 
afterwards  heard  that  inquiries  were  on  foot  respecting 

the 
(a)  I  Mj^ne^Keen^lOU 
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tbe  b^aMb  and  habits  of  Major  GresnooUe.  He  doea  not  1886. 
say  tbat  these  inquiries  were  instituted  by  the  Plaintiff) 
but  by  some  or  one  of  the  companies;  the  Plaintiffi 
might  be  among  them.  In  consequence  of  the  inform- 
ation he  recrivedf  he  says  he  considered  4t  possible  that 
the  Plainti£&,  and  the  other  persons  who  had  granted 
policies,  would  dispute  his  claims;  and  he  contemplated 
bringing  actions  to  compel  them  to  pay  if  they  refused. 

He  certainly  has  not  said  that  either  the  statements 
for  the  opinions  of  counsel,  or  the  letters  of  his  solicitor 
were  prepared  or  written  in  reference  to  his  action 
against  the  Plaintiffs;  but  I  think  the  fair  inference 
from  the  expressions  he  has  used  is,  that  the  statement 
and  solicitors'  letters  were  prepared,  and  written^  not 
exclusively  with  reference  to  the  Defendant's  proceedings 
against  the  Plaintiff,  but  with  reference  to  them  in  con- 
nection with  proceedings  contemplated  against  other 
pardes ;  and  on  that  ground  I  think  that,  upon  the 
authority  of  the  cases  I  have  mentioned,  the  Defendant 
is  not  bound  to  produce  those  statements  and  letters* 

But  the  other  letters  mentioned  in  the  schedule, 
and  for  which  protection  is  also  sought,  are  letters 
addressed  to  the  Defendant  personally,  by  persons  wkb 
whom  it  does  not  appear  that  he  stood  in  any  con- 
fidential relation  whatever;  and  I  am  of  opinion  that 
the  Defendant  is  not,  on  any  ground  of  confidence  or 
confidential  relation,  entitled  to  be  protected  from  the 
production  of  those  letters,  or  any  of  them,  or  the 
certificates  mentioned  in  the  schedule. 

But  as  to  these,  as  well  as  the  other  documents,  the 
Defendant  says  that  they  are,  and  contain  information 
furnished  to  the  Defendant,  as  to  evidence  which  can 
be  produced  or  given  on  the  Defendant's  behalf  against 

the 
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the  Plaintifis,  and  the  other  insurance  offices,  and  that 
the  producing  them  or  any  of  them  to  the  Plaintiffi, 
or  permitting  the  Piaintifis  to  inspect  them,  or  any 
of  them,  might  dbclose  the  names  of  witnesses  intended 
to  be  examined,  and  evidence  intended  to  be  given, 
on  behalf  of  the  Defendant,  in  the  action  of  the  De- 
fendant against  the  Plaintiff,  and  in  the  other  actions ; 
and  it  is  added,  in  the  present  suit,  in  which,  this  being 
a  bill  of  discovery  only,  no  evidence  can  be  given. 


^  In  the  case  o£  Preston  v.  Carr{a)  the  plaintiff  sought 
the  production  of  letters  which  the  defendant  in  his 
answer  stated  to  contain  information  he  sought  for  after 
the  commencement  of  his  action,  as  to  the  evidence 
which  he  could  adduce  at  the  hearing  of  the  cause, 
and  as  to  the  evidence  which  would  be  given  by  the 
writers  of  the  letters  in  the  particulars  therein  men- 
tioned; and  the  defendant  submitted  that  he  was  not 
bound  to  produce  them,  because  they  would  disclose 
the  names  of  his  witnesses,  and  to  some  extent  the 
nature  of  his  proofs,  and  because  they  did  not  contain 
any  information  in  support  of  the  Plaintiff's  case,  so 
&r  as  the  same  was  opposed  to  the  answer.  Chief  Baron 
Alexander^  in  giving  his  judgment,  without  pledging 
himself  to  the  precise  rule,  contented  himself  with  say- 
ing that  in  that  case  he  considered  the  Plaintiff  not 
entitled  to  a  production  of  the  letters  from  the  wit- 
nesses, or*  their  statements,  or  to  be  furnished  with  the 
names  of  the  witnesses. 

This  case  is  very  different  from  that  oi  Preston  v.  Carr. 
The  letters  here  are  not  in  answer  to  inquiries  insti- 
tuted after  the  commencement  of  the  action  as  to  the 
evidence  which  the  Defendant  can  adduce  at  the  hear- 
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ingy  or  as  to  the  evidence  which  may  be  given  by  the        1886. 
writers  of  the  letters,  and  it  is  not  sworn  that  they  con- 
tain no  information  in  support  of  the  Plaintiff's  case,  so 
far  as  the  same  is  opposed  by  the  answer.  OioaM 


LniMox. 


The  defence  here  is,  that  the  letters  may  disclose  the 
names  of  the  witnesses,  and  the  evidence ;  and  so  in- 
deed may  every  discovery  which  Hhe  Defendant  may  be 
required  to  give.  In  telling  the  truth,  as  he  is  bound  to 
do,  he  may  incidentally  disclose  to  the  Plaintiff  that 
which  may  enable  the  Plaintiff  to  learn  the  names  of 
the  witnesses,  and  the  nature  of  the  evidence ;  and  if 
this  consequence  could  be  used  as  a  ground  for  resisting 
a  discovery,  one  of  the  most  extensively  useful  parts 
of  the  jurisdiction  of  the  courts  of  equity  would  be  lost 
It  occurs  constantly  to  ask  the  Defendant  when,  where, 
and  in  whose  presence,  particular  transactions  took 
place ;  he  must  answer,  and  cannot  protect  himself  by 
saying  that  to  tell  in  whose  presence  the  transaction 
took  place,  would  disclose  the  names  of  his  witnesses. 
And  I  am  of  opinion,  that  in  this  case  the  Defendant 
cannot  protect  himself  from  producing  the  letters  in 
question,  because  the  names  of  his  witnesses  and  some 
of  his  evidence  may  be  incidentally  disclosed. 

Let  the  Defendant  produce  the  letters,  papers,  and 
writings  mentioned  and  enumerated  in  the  first  schedule, 
other  than  the  letters  written  to  him  by,  or  by  him  to, 
his  solicitors  or  either  of  them,  and  the  statements  pre- 
pared for  the  opinions  of  counsel,  and  the  opinions  of 
counsel. 


This  decision  was  appealed  from,  and  affirmed  by  the 
Lord  Chancellor,  (a) 

(a)  1  Mylne  Sr  Craig,  525. 
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^i^  *l'  STANTON  V.  HATFIELD. 

Where  in  a  ^TIHIS  was  a  suit  by  a  simple  coatract  creditor,  on 

a  fund  had  behalf  of  himself  and  all  other  the  creditors  of  the 

b^i'^r'***  testator  John  TiUUson^  against  the  Defendant  Hatfield^ 

gence  of  the  who  was  executor  and  trustee  under  the  will  of  the  tes- 

fh"a^i§°  ^to'"*  ^^^  against  the  several  parties  interested  under  the 

were  more  will.  The  assets  of  the  testator  consisted  chiefly  of  a  free- 

forpaymrat  of  ^^^  house,  which  was  devised  upon  trust  for  sale  and 

the  deto,  the  for  payment,  in  the  first  place,  of  the  testator's  debts. 

Plaintiff  as  '^  appearing  by  the  answer  that  the  Defendant  Ha^dd 

be^een  party  jj^  conveyed  the  freehold  house  taa  person  of  whom 

and  party  ^ 

were  ordered    he  had  afterwards  repurchased  it,  a  supplemental  bill 

outo/*the  ^*^  ^^  ^^^  ^®  purpose  of  having  the  sale  and  re- 
general  fund,  purchase  set  aside,  and  by  the  decree  made  at  the  hear- 
costa  of  the      ^"8  ^^  ^^  declared  that  such  sale  and  repurchase  were 

Plaintiff  were,  fraudulent  and  void,  and  the  Defendant  Hatfield  was 
under  the  cin        .       ,  in,  <•   ,  . 

cumstances       ordered  to  pay  so  much  of  the  costs  ot  the  suit,  as 

directed  to  be  between  party  and  party,  as  had  been  incurred  in  set- 
paid  prorata  T^  ^         f     /» 
oy  all  the  ere-  ting  aside  the  fraudulent  purchase ;  and  the  usual  ac- 

pai^kof  the  ^""^  ^^^  directed  to  be  taken.     In  the  result,  the 
benefit  of  the    produce  of  the  testator's  estate  was  sufficient  to  pay  his 
debts  and  legacies,  and  to  leave  a  surplus  for  the  re- 
siduary legatee. 

On  the  cause  coming  on  for  further  directions, 

Mr.  Pembertan^  and  Mr.  Roupellj  for  the  Plaintiff, 
submitted  that  under  the  special  circumstances  of  this 
case^  the  Plaintiff  ought  to  be  allowed  his  costs,  as  be- 
tween solicitor  and  client,  out  of  the  frind  which  had 
been  almost  entirely  realised  by  the  diligence,  and  at 

the 
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the  risk  of  the  Plaintiff.  If  the  Plaintiff  were  allowed 
only  costs  between  party  and  party,  the  extra  costs 
would  absorb  his  whole  debt,  and  while  the  other  credi- 
tors, and  the  residuary  legatee,  reaped  the  benefit  of  his 
successful  proceedings  against  the  fraudulent  executor, 
he  alone  would  be  a  loser.  It  had,  no  doubt,  been  laid 
down  that,  in  a  creditor's  suit,  it  was  only  where  the 
fund  was  insufficient  for  the  payment  of  debts,  that 
costs  were  allowed  to  the  plaintiff  as  between  solicitor 
and  client :  Tootal  v.  Spicer  (a),  Brodie  v.  BoUon.  [b) 
But  the  rule  could  scarcely  be  considered  as  fully  es- 
tablished ;  and  if  it  were,  this  was  not  a  mere  creditor's 
suit,  but  there  were  specialties  in  the  case  which  were 
sufficient  to  take  it  out  of  the  general  rule.  The  greater 
part  of  the  costs  had  been  directed  to  be  paid  by  Hat' 
^Hy  against  whom  the  fraud  was  established,  so  that 
the  estate  had  not  borne  the  costs,  and  the  Plaintiff  was, 
upon  every  principle  of  justice,  entitled  to  be  indemnified 
out  of  the  estate.  In  Lechmere  v.  Brazier  it  was  held 
by  Lord  Giffbrd^  and  affirmed  i^on  appeal  by  Lord 
Eldofij  that  the  Plaintiffs,  who  were  creditors  by  simple 
contract,  were  not  entitled  to  contribution  in  respect  of 
their  extra  costs  from  the  specialty  creditors,  who  had 
come  in  and  swept  away  the  whole  fruit  of  the  suit,  the 
fund  being  in  that  case  insufficient  to  pay  the  specialty 
creditors.  In  Young  ▼•  Everest  (c)  and  in  Rowlands  t. 
Tucker  (d)  Sir  John  Leach  refused  to  Plaintiff}  under 
similar  circumstances  even  their  common  costs.  To 
those  decisions  of  Sir  John  Leach  were  opposed  the 
cases  of  Larkins  v.  Paxtcn  {e)  and  Barker  v.  WardU.  {g) 
Hiere  appeared,  therefore,  to  have  been  sufficient  flue* 
tuation  in  the  decisions,  to  justify  the  Court  in  relaxing 

the 
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(a)  4  5tm.5ia 

(5)  3  Mylne  ^  Keen,  168. 

(c)  1  Ruu.  4>  Afv/nff,  4S6. 


((/)  1  Rtus.  4-  Mylne,65S. 
(e)  3  Afylne  ^  Keen^  590. 
(g)  ibid.  SIB. 
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18S6.  the  rule  in  a  case  where  it  would  be  most  unreaaonah^ 
that  the  burthen  of  the  extra  costs  should  be  thrown, 
upon  the  Plaintiff  by  those  who  had  reaped  tbe  beaefit| 
of  the  suit  ^ 

Mr.  Tinney  and  Mr.  ChandlesSy  contra^  insisted  that, 
the  rule  was  fully  established  that,  where  tlie  fund  was. 
sufficient  for,  the  payment  of  debts,  the  Plaintiff  in  a 
creditor's  suit  was  entitled  only  to  his  costs  as  betwe^i 
party  and  party,  and  had  no  right  to  diminish  the  fund 
of  the  parties  entitled  to  the  surplus. 

The  Master  of  the  Rolls  said  that,  if  he  were  at 
liberty  in  this  case  to  give  the  Plaintiff  his  costs  out  of 
the  fund  as  between  solicitor  and  client,  he  should  be 
much  disposed  to  do  so.  In  Shortley  v.  Selby  (a)  die 
rule  had  been  laid  down  that,  if  the  Plaintiff  in  a  cre- 
ditor's suit  did  not  demand  contribution  at  the  time  . 
when  it  was  competent  to  him  to  do  so,  namely,  when 
the  creditors  came  in  to  prove  their  debts,  he  lost  the  be- 
nefit of  the  condition  upon  which,  according  to.  the  form^ 
of  the  decree,  other  creditors,  not  parties,  are  admitted 
to  prove  their  debts.  In  Bluett  v.  Jessop  (6),  where  Uie 
question  was  raised,  whether  the  Plaintiff  in  a  creditor's 
suit  was  not  entitled  to  contribution  from  the  creditors 
who  had  come  in  to  prove  their  debts.  Sir  Thomas 
Phimer  said,  he  believed  that  in  practice  such  a  thing 
had  never  been  done.  Tn  Tjechrtiere  v.  Brcusier  (c)  the 
point  came  directly  under  consideration  of  the  Court. 
That  was  a  suit  instituted  by  simple  contract  creditors. 
Under  die  usual  decree,  two  specialty  creditors  came  in 
and  proved  a  large  demand.  Costs  of  the  suit,  as  be« 
twieen  party  and  party,  were  paid  out  of  the  genemi ' ' 
fund,  without  any  dispute  or  controversy:   what  re-  « 

•        '    lUafaed '' 

(tf)  5  Mad.  447.  {D  Joe,  240,  (c)  1  Rmi,  72. 
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JDaioed  was  insufficieot  for  payment  of  the  special^  18S& 
ptedhon.  The  PlaintifiTs  solicitor,  having  received  pay- 
ment of  his  costs  taxed  between  party  and  party,  and 
bMwu^  io  his  possession  the  order  by  which  alone  the 
fiind  coold  be.  obtained  out  of  Court,  refused  to  allow 
the  specialty  creditors  the  use  of  the  order,  unless  they 
paid  him  the  extra  costs,  although  the  fund  in  Court 
iidonged  to  the  specialty  creditors.  Lord  Giffbrd  was 
of  opinion  that  the  claim  could  not  be  sustained ;  and 
bis  decision  was  affirmed,  upon  appeal,  by  Lord  Eldon, 
who  intimated,  however,  in  his  judgment,  that  the  rule 
which  exempted  creditors,  not  parties  to  tlie  suit,  from 
contributing  to  the  extra  costs  of  the  Plaintiff  operated 
with  some  hardship. 

The  point,  however,  did  not  appear  to  be  settled,  for 
in  the  case  of  Barker  v.  Wardle  (a),  the  Plainti£Ps  (simple 
contract  creditors)  were  allowed  their  costs  as  between 
solicitor  and  client  out  of  the  fund  in  Court,  which  was 
insufficient  to  pay  the  specialty  creditors  in  full ;  and  his 
Lordship  said,  he  should  be  glad  if  creditors,  not 
parties  to  the  suit,  who  came  in  to  rea^  the  benefit 
of  it,  could  be  compelled  to  contribute  to  the  payment 
of  the  Plaintiff's  extra  costs ;  and  he  would  consider, 
whether  an  order  for  that  purpose  could  properly  be 
made  in  this  case. 


On  a  subsequent  day,  his  Lordship  said  that,  under  Aug.  i. 
the  circumstances  of  this  case,  he  should  direct  the  costs 
of  the  Plaintiff  as  between  party  and  party  to  be  paid 
out  of  the  fund,  and  the  extra  costs  of  the  Plaintiff  to 
be  paid  JTO  rtUA  by  all  the  creditors  who  partook  of  the 
benefit  oS  the  suit ;  and  he  had  framed  an  order  for  that 
purpose.    His  Lordship  read  the  following  order:  — 

Let 

.     (a)  S M^ne  4*  ITef/i,  SIS. 

Vol.  L  Bb 
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Lee  the  Msti  of  tbe  Flaiirtiff  betalMd  «i  I 
Ikitiir  and  dknt,  and  dso  a^  faatwAiim  pmtfmAp^mjf 
and  let  the  Master  ascevtam  the  dil^MCBb  i^lLrt'lhe 
^ooltaof  tbe  Fiaibtiffad  betawcn  parljr  and  partgnbeqfUd 
out  of  the  general  AiikL  Out  af  tht  rmamSmiag^md 
let  the  Master  set  apart asuni  eipialto the  Amomit  of 
the  debts,  to  be  oaUed  the  creditars^  fand.  Let  die 
diffbrenoe  bettreeo  the  PlakitifffB  oosts  m  bekwaco  itili- 
ttoor  and  dienti  and  hia  dostsi  as  between  ^purty  and 
party»  be  dkdocted  iran»  and  paid  out  af  the  credkete* 
fund;  and  let  the  Master  apporticm  die  'remainder  of 
that  fttod  asKNig  the  cnditeva,  indodmg  the  Plaindfl^ 
in  proportion  tQ  the  amount  of  dieir  icspeedve  dcbta.- 


Ike*  90. 


BODDY  tK  DAWES. 


TJENBY  DAWES  made  his  will,  dated  die  diet  of 
January  1^27f  in  the  following  words  :•— ^iyier 
mj  jaat  debta  and  funeral  expenses  nre  paidf  Igir^  nnto 
my  executor  and  the  trustees  hereiiiafter  named  the 
sum  of  IQ^OOO^  8tod(  \ik  die*  Sj^  per  oent.  anmiitteain 
truat  for  the  following  purpoees ;  that  ia  to  sagrri  gife*to 
Mn.  Jolm  MarleU  Boddgf.  the  interest,  arising  iiram  the 
smn^  of  2SiM.  of  tbe^  aboye**DaoEied  sipdc  foa  afid  dnsfaig 
the  terai.of  hi^  natural  lift,  and  from  and  after  his  de- 
pease  I  hereby  give  and  bequeath  the  afocesaid  sm^of 
2500/.  to  be  equally  divided  amongst  the  chtldrani/of 
my  late  daughtet,  thne  M^ria  Bodd^  w  their  \ 


The  testator 
gave  legacieB 
out  of  a  sum 
of  stock  to 
the  mnd- 
ehildren 
named  in  his 
will  on  their 
attaining  the 
i^e  of  twenty- 
one;  and  if 
anj  of  them 
should  die 
nnder  twen^« 
one»  their 
portion  to  be 
equally  di- 
vided among 
such  of  them 
as  should 
attain  twenty- 
one;  but  if  the  whole  of  his  said  grandchildren  •hoiildtdle'^ttlieiijMf^-i 
gave  the  interest  of  the  sum  of  stock  to  the  father  of  the  s^d^^ 
ufe,  and  after  his  decease  the  principal^  as  therdn  mentioned: 
Held,  that  the  grandchildren  were  entitled  to  the  interest  during  dieif^aiilMSl^. 
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•Dtnls^AlMl  AofeddAlfaeDe  benbne  of  them  ninriviiigy'then    ^18^6. 

orUitiAd  aBongit  stub  other SgfandduMrn  mil  miy 
bili)Barifatf«e  tlfa^^'tiTT  in  4efiu]kr  therlBoi;  to  ta^ilegal 
I  fTBpvuMMiyts  9  uni  I  heteby  give  4o -'Oij  gaoAan^ 
.  jHmnftlkmss  BoiJig^  the  sum  of  ^BMUdt&k%  aboire- 
tiamed  stock;  aad  to  siy  giBod-daaghter^  Georgeana 
Maria  Bodd^  die  .sum  of  IBQOL  ef  the  above^Moaed 
^  stodk;  and  lo  my  grand^dBughter,  Amelia  Jkne  BeiAf^ 
theiniief  iSOO^ioftbe  above^iiamedsto^    andtoipy 
f  grandson^  George  Brmierick  Boddy^  the  sott  of  9000^. 
of  the  aboTo-naoaied  stock,  on  my  above-minied  grand- 
children mpisctively  attaining  the  age  of  twenty-one 
years;  but  should  any  of  my  said  grandchildren  die 
before  the  age  of  twenty-one  years,  then  my  mind  and 
will  is  that  their  porticm  be  equally  divided  amongst 
those  of  my  said  grandchildren  who  shall  attain  the 
age  of  twenty-one  years ;  but  should  the  whole  of  my 
said  grandchildren  die  before  attaining  the  age  of  twenty- 
one  years,  then  my  mind  and  will  is  that  the  interest 
'"  atkSng  from  the  above-named  6um  be  enjoyed  by  the 
'  'Said  John  MarleU  Boddy  for   and  during  his  natural 
'  lifi^  apd  from  and  after  his  decease  then  the  principal 
'.  to  'be  divided  aaiioogst  such  other  grandchildvoi  as  I 
may  then  have  livings  or  in  default  thereof  then  to  my 
^  legql  repittsentatlves ;  and  I  hereby  give  aad  beqpeoth 
t^'OlLtbe  riM  and  remainder  of  my  property  not  heiAy 
^(devisM^  real  Aiid  perseoal,  of  whatever  natmre^r  kind 
->it  miy  be,  unto  my  son  Henry  John  Daviei,  faishsirs,. 
loesBontdrs,  and  aasigiw,  for  ever;  and  I  do  herdiy  ap- 
lopoint  my  said   son  Hekry  John  Dofwes  my 'sole  ex- 
-hecaM^  mui  for  the  carrying  of  the  abo^neHnamed  trusts  , 
;  JMto  execution,  I  do  hereby  appoint  my  said  son  Henry 
9:^J!i4?f /4M9Wr  tpgoitber  with   Thoifuu  Greenwood  and 
«*4WJffitf*i"jS5>«MrWi*f^-tru$tees  for  the  purposes  hereinbefore 

Bb  2  The 


$e*  CASES  IN  CHANCERY: 

The  testator  died,  leaving  the  Plai&tffik^  fate'gttifidi' 
ehildren  named  in  die  will,  who  were  aB  iBfiyit%  ted 
John  MarteU  Boddy^  their  father,  mr?iviki|^  hitn^^  -load 
the  question  in  the  cause  was,  whether  the  ia&iit6'WeN 
or  were  not  entitled  to  maintenance^ 

Mr.  Tinney  and  Mr.  Setofif  for  the  Plaintiffii. 

The  legacy  to  the  grandchildren  being  contingent 
upon  their  respectively  attaining  the  age  of  twen^-one, 
the  infants  will  not  be  entitled  to  maintenance  unless 
the  case  falls  within  the  exceptions  to  the  general  rule, 
and  it  is  submitted  that  it  does  fall  within  those  excep- 
titms.  One  of  the  exceptions  is,  where  the  legacy  b 
from  a  parent,  or  from  a  person  who  has  placed  him- 
self in  loco  parentis^  to  a  child.  In  Acherley  v.  Wheeler  (a), 
where  the  testator,  by  a  codicil,  directed  that  the  portion 
of  1000/.,  given  by  his  will  to  his  niece,  should  be  in- 
creased to  6000/.,  and  be  payable  to  her  at  her  age  of 
twenty-one,  or  marriage,  the  Court  held  that,  though  the 
actual  payment  was  stopt  until  twenty-one  or  marriage,  it 
waS)  however,  vested  presently,  and  being  severed  from 
the  residue,  the  interest  could  belong  only  to  the  tes- 
tator^s  niece ;  and  such  interest,  from  the  deatli  of  the 
testator,  was  decreed  accordingly.  In  Heath  v.  Petry  (5) 
Lord  Hardmicke^  alluding  to  the  grounds  of  Lord 
MacclesfieWs  judgment  in  AcherUy  v.  Vemoriy  observes 
that  the  testator,  in  that  case,  ^^put  himself  in  the  place 
of  a  parent,  for  she  was  the  daughter  of  his  only  sister, 
and  he  calls  it  a  pojiion ;  therefore  there  were  strong 
grounds  to  talce  it  as  vested."  In  the  present  case  the 
testator  directs  that  if  any  of  his  grandchildren  should 
die  before  the  age  of  twenty-one  years,  their  portion 
should  be   equally  divided   among   those  who   should 

attain 

(fl)  1  P.  H^ms.  783.  (*)  3  Atk.  101. 
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att^.XMmityiQW^  >  \h^  Crickett  ▼.  DoUy{a)  Lord  At-  18&& 
VfHll^\^^  ijbe  ;  rule 'is  clear  that  a  legacy,  whetbar* 
Miteil.  on  noli»  does  not  bear  interest  till  tbe  time,  of 
piywepl^'eatcepl  ia  the.  «a$e  of  parent,  or  person  in  loco 
parentis^  and  child;  and. he  observes  that  Acherlejfv. 
Wheeler  was  determined  upon  the  idea  that  the  testator 
put  himself  in  loco  parentis.  Now  the  present  caae  is 
stronger  in  favour  of  the  exception  than  Acherley  v. 
Wheeler^  because  there  the  relation  was  that  of  uncle 
and  niece,  whereas  here  it  is  between  grandfather  and 
grandchildren. 

The  next  circumstance  is,  that  the  fund  out  of  which 
the  legacy  is  given  is  separated  from  the  general  residue 
of  the  testator's  estate;  a  circumstance  which  also  oc- 
curred in  Acherley  v.  Vernon^  and  which  is  relied  upon 
by  Lord  Macclesfield  in  his  judgment.  Thirdly,  the 
fund  out  of  which  the  legacy  is  payable  is  given  im- 
mediately to  the  trustees;  and,  as  it  will  scarcely  be 
contended  that  the  testator  intended  the  trustees  to 
retain  the  intermediate  interest  for  themselves,  the  in- 
ference is  that  it  Is  applicable  to  the  benefit  of  the 
infants.  That  inference  is  further  strengthened  by  the 
consideration  that,  in  the  event  of  all  the  grandchildren 
named  in  the  will  dying  under  twenty-one,  there  is 
a  gift  over  of  the  interest  to  the  (ather,  and  of  the 
principal,  after  the  decease  of  the  father,  to  such  other 
grandchildren  as  tbe  testator  might  then  have.  The 
fother,  in  a  certain  event,  is  to  enjoy  the  "interest 
arising,*'  that  is  to  say,  the  future  interest,  during  his 
life,  and  the  persons  entitled  in  remainder  are  to  take 
the  prmcipal;  it -follows,  therefore,  by  an  almost  ne- 
cessary implication,  that  the  grandchildren  named  in 

the 

{b)  5  Ves.  10. 
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^>*^''^^     okiefl)r.or;iMl|eBta|a^  to  truflMett  fi>i'stielii>filiiftiLdli4«2 

sett  of4hei#  gtttttdkd,  die  fifoBMr-ordMRidb  lield^tlisi:> 
tlie  Gkfld«ttidKr«M  e&tittod  to  iii«iiicentie»  dating  tlMir 
Iafilorilie%^  alfltoagh   their  ititertstt'  went  condngent.' 
Tbflt'tvua  eM6  betiMM  paretic  ^nd  ctnld;biit  in  £» 
jMTl^  BMdbr(6)»  wliere  the  leBtfttor  gMeioiMcb  of  Imp 
dttighters  tfie  sum  of  SOtXiL  to  be  plaeed  in  the  5  per 
cents.,  th^  ihterest  of  which  was  to  be  for  their  separate- 
use,  md  If  any  of  them  sbooU  die  keving  cbildratt, 
OiBprmc^  to  be  diTided  between  them  if  thq^  shoeidF* 
tfttain  twenty^ne,  and  if  they  had  no  cbOdren^  aTwas^iO' 
be  divided  between  the  snnriving  sisters,  the  pitii€nt> 
Lord  Chancellor,  when  Master  of  the  Rolls,  decided^ 
that  the  children  of  a  deceased  daughter  were  endtiedr 
to  the  interest  of  their  mother's  share  duti^g  iheir? 
minorities. 

•  ■       *  * 

Mr.  PemberUm  and  Mr.  Parker^  comJtrct. 

There  is  no  weight  in  any  of  the  arguments  by  which 
it  is  attempted  to  take  this  case  out  of  the  general  ride. 
The  word  "portion'*  in  this  testator's  will  evidently 
means  the  $har€  of  the  deceased  grand-daughter,  andf  is 
used,  therefore,  in  a  totally  different  sense  from  tha^ 
which  is  said  to  have  given  to  it  so  much  importance  m 
the  case  of  Actterley  v.  Wheeler.  The  rule  is,  with  did 
single  exception  of  the  case  of  parent  and  child,  that 
interest,  unless  expressly  given,  can  never  be  allowed 
upon  a  contingent  legacy,  and  why  ?    Because  interest 

•  .-  -   ,       is 

(a)  S  Ruu.  26J.  (b)  Rollf,  ^or.  S7tb^  1835. 
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i»JlM(ftailt9r  iMOpflMjr  v^^ob  »  ntan  poBsesittiy  and  jfaxh*  IM^^^ 
Doi;} miflto/ bjfl ih^  teptesy  provkioa  of  the  doQOr,  be .  ^^m" 
pfegniblo  0Dl:^  firfiperlgr  f«Uch  -niay  never  be  bis,  T<^«  v,. 
sajir  tibaiiibe  inM^t  k  gi^wa  oyer^  is  to  assume  that  there  ^^'^'^^^^ 
is..mi  cii9|Nre8t  bequest  ef  the  interest  till  tl^  graadr* 
duldren  attain  tweHty^one;  and  it  is.adroittecitbat  tbece^ 
is  90  such  express,  beqaest  Tbe  jntei^sa^  ijUrjAiE^thp: 
minori^  of  the  grandebildreQ»  m  not  dUixise^  ofi  andi 
passes  nnd^  tbe  ^sneral  nesid^ary  ckose*  J^vw  fai:a 
ease bettraan pannt  and  cbild*  tba Coart  will  n^idi^ef^ 
tbe  interest  of  »  contingent  legaf;y  U>  be  applied  bff^ 
the  ehild'a  matntenane^  unless  the  parent  is  totally. 
incapable  c^f  maintiuning  it  Builer  v.  Butler^  (fi)  In^ 
Kkm  V.  WayU  (b)  Che.  Vice-chancellor  refused  to  allow, 
niaiateoanoe  out  of  the  residue  to  the  testator's  infant 
dbildreB,  although  the  l^pitees  over  consented  to  thei 
application;  and  where  tbe  disposition  of  the  property 
Was  not  sQch  as  that  the  testator's  grandchildren  womU^ 
of  aecesttty»  take  the  whole  fiind,  the  same  Judge 
refused  an  increase  of  the  maintenance  provided  by  ibe 
testator.     Turner  v.  JSaner.  (c) 

Mr.  Tinneyt  in  reply. 

.Admitting  that  the  word  *^ portion"  is  capable  of 
different  interpretations*  why  should  the  iofimts  be 
denied  the  benefit  of  that  construction  which  i^  is  Jm-r 
poisible  to  say  m^y  not  be  the  true  one?  The  Court 
always  inclines  to  favoujr  maintenance,  and  will  gl^ly 
lay  hold  of  any  ciroumstancea  which  may  enable  It  to 
fuitigate  the  severity  of  the  general  rule. 


The 


(a)  9  Aik.  SB.  (c)  4  5ijii.  430. 

ln)  9  Sim.  S3  J. 
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7%e  Master  ^/^  Roixs. 

The  testator,  by  giving  the  legacy  to  bis  executor' 
and  trustees,  has  separated  the  10,000/1  8}  per  cent, 
stock  from  the  general  residue  of  his  estate.  He  has 
given  the  interest  arising  from  2500/.,  part  of  the  whole 
legacyi  to  John  Marlett  Boddy  for  his  life ;  the  remainder 
of  the  10,000/.  he  has  given  in  different  shares  tobjs' 
grandchildren  named,  on  their  respectively  attaining  the 
*«ge  of  twenty-one  years,  and  has  not,  in  terms,  disposed 
of  the  interest  during  their  minorities ;  but  he  has  di- 
rected that  if  they  all  die  before  attaining  twenty-one 
years  of  age,  the  interest  "  arising,**  not  the  interest 
which  has  arisen,  from  the  whole  legacy  shall  be  en- 
joyed by  John  Marlett  Boddy^  during  his  life.  The 
question  is,  whether  he  has  disposed  of  the  interest 
during  the  minorities  of  the  legatees.  There  is  weight 
in  the  argument  that  the  word  **  portion  *'  in  this  will 
may  have  been  used  only  in  the  sense  of  **part  or 
share ; "  but  it  may  have  been  used  in  a '  sense  more' 
favourable  to  the  grandchildren;  and  looking  at  the 
whole  of  this  will,  it  appears  to  me  to  afford  a  reason- 
able inference  that  the  testator  intended  to  give  the 
intermediate  interest  to  the  grandchildren^  who  were  to 
take  the  principal  on  their  attaining  the^  age  of  twenty*- 
one  years. 
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BULLIN  t7.  FLETCHER.  Decs. 7. 

Xl  Y  articles  of  agreement,  dated  the  5th  of  October.  A  tesutor 

■*-•  1832,  between  Samuel  Thompson  of  the  one  part,  con'^t'f^* 

aqd  Edward  Ceams  of  the  other  parrt,  Samuel  Thompson  ibe  purchase 

agreed  to  sell  to  Edward  Ceams  the  freehold  premises,,  by  which  the 

therein  described,  at  the  rate  of  710/.  for  every  10,240.  ^en^or  agreed 
/••i  1  >i.  -t^«         *^<>  convey  the 

superficial    yards.     And  it  was   agreed  that  Samuel  same  to  the 

Thompson  or  his  heirs  and  all  other  necessary  parties.  P"r<^^"«r»  ^" 
-^  ^  ^  heirs,  appoin- 

should,  on  or  before  the  first  day  oi  February  following,  tees,  or  as- 
receiving  the  purchase-money  from  the  said  Edward  J^?J,ently  to 
CeqmSf  his  executors  or  administrators,  execute  at  the:  the  contract 
CQsts  and  charges  of  Edward  Ceams^  his  heirs,  exe-  codicil  to  his 
cutors,  administrators,  and  assigns,  a  proper  convey-  will,  by  which, 
ance  for  conveying  and  assigning  the  fee-simple  and  the  contract, 
inheritance  of  the  said  hereditaments  and  premises,  with  p^yghw!^  '*** 
their  appurtenances,  unto  the  said  Edward  Ceams,  his  esute  to  his 
heirs,  appointees,  or  assigns,  free  from  all  incumbrances;,  t^i^ees  upon 

with  the  usual  and  proper  covenants,  according  to  the  tb«  ^^^ 

i%,.i/%.,  t  t,  •  •         therein  men- 

curcumstances  of  the  title,  for  title,  and  for  qmet  eiyoy-  tioned.   He 

ment,  and  for  fiirther  assurance.  afterwards 

^  took  a  con- 

veyance from 

Edward  Ceams  had,  at  the  date  of  the  agreement,.  JJ^u^uJ^J^ 

made  his  will ;  and  by  a  codicil  to  his  will,  duly  attested  to  bar  dower: 

to  pass  freehold  estates,  dated  the  8th  of  October  1832,  ^^^^^^^^ 

afler  reciting  that,  since  the  execution  of  his  will,  he  veyance  ope- 

had  contracted  with  Samuel  Thompson  for  the  purchase  revocation  of 

of  the  above-mentioned  estate,  he  gave  and  devised  ^«  devise. 

the  land  and  hereditaments,  so  contracted  for  by  him 

as  aforesaid,  unto  the  Plaintiffs,  their  heirs  and  as^igns^ 

upon  trust,  that  they,  and  the  survivors,  &c.  should 

sell  and  dispose  qf  the  same  lands  $nd  hereditaments, 

and 
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apd  upon  furUier  trust  to  4>ply  A^faoidtBimCsmdhU 
salfi  in  the  manner  therein  smtioiMki. J    -  h  ,  loji  .j^khmi 

-    \   ^  '-   ni'  i  lol  J^m-^l  I'i 
Tko  parchaseHBOBey  of  the  4stale,;'wfaioh;dBifbiird1i 
CbsfM  bad  oontraoted  to  porohas%  gmooatci  lo^dnii 
sun)  of  BSSOLf  and  I7  indtntores  of  lease  aild  fehumt^ 
dated  respectirely  the  10th  and  11th  of  April  18S3, 
and  ndo  between  Samuel  Urni^wn  of  4fae  firsts  pan, 
j0miphrTka9^9on  of  ^tho  seeoiid  paft»  £AMn2  Omw  of 
thot^udpart^and  «AM7M!f<Xi0tDe  of  1^  fourth  |iort^  »» 
ckiog.  tho  contract^  and  ti^  Edward  daimrinig  do^ 
sirous  that  the  purchased  esttitB  should  be  oontegrdl' 
to  the  uses  thereinafter  mentioned,  it  was  witnessed 
tbat»  Sbr  the  cooudemtions  theicin  mcndonod,  Skmud 
I%mfips(m  did  appoint  thi^the  said  lands  dbd  Inndittf^- 
menta.  should  thenceforth  be  and  reiBfeuir  to  di0  ttseii,  - 
upon  4he  trusts,  and  for  the  interests  wd  fKMrpoyie^'' 
therein dedared concerning  the  same ;  audit  wair fd^iilber^i 
witness^  that  the  said  Jwph  Thampumif  mudMog^^'^ 
his  estate  and  ipterest^  and  by  dbrection  of  SamaelTidP^\ 
sany  did  bargsin,  aell,  aod  fdeaae,  and  Saamd  fftosipiaii:. 
did  grants  bargain,  sdlg^  rdease,  and  confirm  ttnsotbe 
said  Edward  Ceams^  and  his  heirsy .  tho>  said  land  and 
hiiredatameiits,  to.  hold  the  same  ^mto  JSMMMf'ONiiw 
and  his  heirs  lor  ever ;  ncvorthdeSs>  to  soeb  us^'isfitda^ 
such  trusts,  and  for  ju<di  inlarests  and  j/ut|MMiii,  and' 
charged  and  chargeable  in  such  manner  and  form  as 
Edward  Ceams  shMild  at  tfny  drae  aiid  iroffl^  Hasd^to 
time,  by  any  deed  or  deeds,  with  or  without  ppw^r 
of  revocation,  direct  or  appoint;   and  in  default,  of , 
such  direction  or  appointment,  and  so  far  as  any  s^f^j 
direction  or  appointment  should  not  extend,  to  the  41$^, 
of  the  said  Edward  Ceams  and  his  assigns  durijog.  ^j^^ 
term  of  his  natural  life,  without  impeachm^t  fj^r,  aqj^^ 
manner  of  waste ;  and  immediately  after  tj^e  j^^tern[^i|Vr^ 
ation  of  that  estate  by  any  means  in  his  lifetii&ie,  to 

the 
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tMaaMli«fbllib'JB}d;Anm4Efa»^-^^     executors  019  a4^'' 
rainutratotBjduring.llieaiMaml  life  of  J&^  - 

ia  trust  for  bun  md  bAs.a^^igns;  und  from  and  after 
tH>twi^jflntfcift  ^r  i4»tioer'detBnQiaitioD.  of  tiMk  astote 
dntetgi  li|iliwlj.Aqa.:t6  tht  use  of  the  said  Edward 
rpimm  his^htlgfemtd  ajB^iM,  ibr  ever. 

;JUwni  Gutrn*  4ic4  ki  ^he.ipontk  of  June  18S4) 
Icwiiig  llie.IMndaQi  wBdb^  CMfl^M.his  only  sen  and ' 
hek  at  law*    llie  wUl  wd  oodieil  were  duly  proved  by  • 
tbo  FUMfi%  At  ^iMoiitttra  and  trustees  named  in  ttue 
mili  .aad.cfiditfil  by  tike  toaditon 

ImAeimaoAkoi  Jtmuany  1885  the  PlaintiA  entered 
i]ilD,aiaQi*rjiet  witb'tbe  Defendant  JMn  Fletchet  for  the 
81^^  the  eil»la.dmied  by  the  codicil.  The  completion 
oC  lhi»  omVmf'  hm.  resisted  Igr  the  purchaser  on  the 
gigitAd  tfaM  at  good  title  ooidd  not  be  made  to  the 
e^t%  «d4l«e  bill  was  ftled  by  the  Plaintiffi  against  the 
pii|dli|i4er  aod  th«  hoir  at  law  of  the  testator  for  the 
ppap(MCif  «OfiipeUiog  tlia  ipccific  performanoe  of  the 


'3nb6rqiMitJd&'  i«  tbe  cause  was^  whether  4he  coovty* 
U9^§S^  lOAb  aivl  Utb  of  AprU  1883  ^^peniled  as  a 
rtfKM:ali(Mk#f /^^^CTiacjnade  by  the  codioB. 

\i   .'     '    . 

oA&«.4m<».miMr.£0ey  fi)r  the  Pkfaitiffiu 

"'it  &  settled  that,  where  a  person  devises  an  estate 
cAr-'w^ich  he  is  the  equitable  owner,  and  afterwards 
xAes  h  conveyance  of  the  legal  estate,  this  operates 
no  tevocadon  of  the  devise,  because  the  taking  of  a 
conveyance'  which  merely  clothes  the  equitable  with 
tke  I^gtd^  estate  neither  changes  the  subject  of  the 
didvis^  ncfi:  'indicates  any  alteration  in  the  intention  of 
^       '     '  the 


Fletcher. 
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1SS6.        the  testator :  Parsons  v.  Freeman,  {a)     It  ha*  bfeeri'ltelrfj 
^ ^  '  ^^ '     indeedi  in  the  case  of  Brndins  v.  Btttgis{Vfi  "ftM'd 
9.  devise  of  a  freehold  estate  contraeted  fof ,  YUeii6  MSi^'ti^ 

stipulation  in  the  contract  except  for  a  coAveyaritie  !hf 
fee-simple,  is  revoked  by  a  subsequent  ^xmreyanee  td 
the  usual  uses  to  bar  dower,  but  that  dedsion  has  netei^ 
been  approved  by  conveyancers.  Sir  Edward  Sugden 
in  his  Vendors  and  Purchasers  (e)  says  that  an  appeal, 
which  was  brought  from  that  decision,  was  for  peculiar 
reasons  withdrawn,  and  that  the  point  involved  in  it  k 
one  of  great  interest  and  nicety.  In  Ward  v.  Moore  {i}^ 
a  subsequent  conveyance  to  uses  to  bar  dower  wa^  bcM 
by  Sir  John  Leach  to  be  a  revocation  of  the  devise  of  an 
estate  contracted  for,  even  where  the  contract  was  by 
parol;  but  in  that  case  the  conveyance  made  sttbse^ 
quently  to  the  devise  was  to  the  purchaser  and  anotlntt' 
person  in  trust  for  the  purchaser ;  and  though  the  name 
of  diat  other  person  was  introduced  into  the  conveyance 
merely  for  the  purpose  of  barring  dower,  yet  the  inlit^ 
duction  of  a  trustee  as  joint-tenant,  was  held  to  b^  an 
essential  modification  of  the  equitable  estate  wbicb  the 
purchaser  was  entitled  to  under  the  contract,  and,  c&n^ 
sequently,  to  operate  as  a  revocation.  There  being  no 
stipulation  as  to  the  form  of  the  conveyance,  and  the 
form  resorted  to  being  one  of  the  common  devices  for 
barring  dower,  the  conveyance  was  such  as  "the  pvn^ 
chaser  had  a  right  to  require  under  the  contract,  and  the 
soundness  of  the  decision  has  been  much  doubted*  *8iir 
Edward  Sugden  observes,  that  if  it  were  stipulated,  in'tt 
contract  for  the  purchase  of  an  estate,  that  the  estate 

sbttuld 

(a)  3  Alk,'!4\.    S,  C,  1  WUi.  vol.ii.  p.€.  6th' edit,  i4Mit  Sir 

308.  and  Ambl^  1 16.  E.  angdm  si^amimos  tlr .  «#9e^ 

(Jb)  S  r.  4-  ^.  382.  oT  Maw&tu  v.  Burgit,  Ward  v, 

(c)  Vol.i.  {).!  79. 9th  edit. ;  and  Moore^  and  Brain  v.  Brain, 

see    the    Treatise  on   Powers^  (rf)  4  Mad^  5«|8.  .  ,.   j     ; 
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^{9rf4rt>04CQpF97ed  to  the  purchaser  m  fee,  or  to  such  13S& 
^st^.W  h9  should  appoiott  a  conveyance  to  uses  to  bar 
^ii(|^.WPidd'«otr.in  hia  Qpimo%  operate  as  a  revocation 
^  t,b«4e^j|^  (q)  Nqw^  in  the  present  case,  it  is  ex- 
pressly^ stipulated  in  the  contract  that  the  vendor  shall 
#ucttte  a  proper  conveyance  for  conveying,  and  a»- 
^ignioi;  the  fee-simple  and  inheritance  of  the  estate 
to  the  purchaser,  his  heirs,  appointees  or  assigns,  free 
ftom  incumbrances*  It  is  clear  that  a  limitation  to  such 
uses  as  the  purchaser  shall  appoint  comes  within  the 
meaning. of  the  word  appointees;  the  contract  is,  there- 
forei  to  that  extent  at  least,  well  executed  by  the  intro- 
duodoQy  in  the  conveyance,  of  the  usual  uses  to  bar 
dower#A  The  interposed  estates  to  the  purchaser  for  his 
1^.  and.  to  a  trustee  during  the  life  of  the  purchaser,  in 
ease  of  the  determination  of  that  estate  by  forfeiture  or 
Qtbeiffwuie,.  cannot  be  said  to  alter  the  nature  of  the  con- 
nejiwce  &r  which  the  purchaser  contracted,  because,  if 
<m!b. limitations  had  not  been  introduced,  the  legal 
estate  under  the  conveyance  would  not  have  corresponded 
viilb  the  equitable  estate  which  the  purchaser  had  under 
the  .contract.  If  the  purchaser  had  died  seised  of  his 
equitable  estate,  his  widow  would  not  have  been  entitled 
tiOf  dower.  The  introduction  of  the  uses  to  bar  dower, 
<b?celbrey  in  the  conveyance  is  so  far  from  creating  any 
dW^rwoe  in  the  equitable  and  legal  estates,  that  it  was 
4(9li]eUy  necessary  in  order  to  make  the  legal  estate 
eprrespond.  with  the  equiteble  in  respect  of  the  exclusion 
«£4ower. 

:    Mr«  TumeTj  for  the  purchaser. 

,  The  Plaintiffs  are  not  in  a  situation  to  make  a  good 
ti^   to   this   property.     Raidins  v.  Burgi8(b)  is  an 

express 

(«}  Vendon  and  Pnrchaiert,  ubi  iupriu  (&)  iV^Hr  B.  38S. 
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me.  ^ewp9es9  fluthori^  mnrapporl  af;4fapi  nrqfwgfciw^n^lft 
dtetaloBg  of  a  oonveyanoe  ^  iHM  1^  \mt4kmf^i^A 
jevocatiion  of  the  devise  of  eo  eatetei^trtW  peecbiiiM>f 
which  the  testator  baa*  oontneled  wilfaMtf «tik»qtatikg 
for  the  form  of  the  contract)  and  that  fltttf|oi%JMiftJb#ii 
followed  in  Ward  t«  Mcor^  (a)^  and  oonfiraned.  hy >Bty» 
V.  Brafii.  (6)  Tliese  cases  are  foanded  npoa  TifsiiMr  «▼• 
7Yr^:ii^(c),  ond  Ka^^Y^ SMan (d);  and  proceed  iipon 
the.  principle^. that  the  kitrodnedon  of  jl power  ef  ap- 
pointment in  a  conveyance^  toloen .  by  the  purchaser 
sabseqnentty  to  the  devise  of  the  fpttehated  estnte,  so 
alters  the  dhhrsctsr  of -the  scAjeet  <^  devis^  as  to 
aoioant  in  ptAttt  of  4aw  to  a  retocatkn.  However  the 
writers  of  text4)obks  may  have  dissented  liraai^  this 
doctrine^  the  principle  is  newtoo  tentytseCttod^be 
shaken*  v 


The  only  question  is^  therefore^  whetfaen^dda  eaawean 
be  distinguished*  from  (hose  which  have  been  decidid 
upon  this  point,  by  reasott  of  the  introdoolionoSthe'fPOird 
'<  appointees^'  in^  the*  codtraet  for  the  parefaasa  of  die 
estate.  If  that  wohl  is  to  be  takeiik  toi  meairneaiiaett, 
or  persons  appointed'  before  the  eKecntkm  of  ibei^ipr 
veyane^  then  it  is  ciear  that  thare  has  basB-no  eomisy  unite 
to suoh  nominees.  '<If h meanthat the coaveysiKil^ahriL 
contain  a'  power  of  ap^MiiDUneot^  Ww  wbuhl  the^Solitt 
exeeate  sodi  a  centiwct  ?;  Hisnetded  fay  thedttfirien  rf 

removed  idl  the  donbt  which  once  existed,  whelken^die 
power  coald  subsist  with  the  fee,  and  vrfaieh  has  g6vefiidd 
the  praotioe  of  oonveyanosirs  opoiitdiis  point,: tbiK'the 

pik>p^ 

(a)  4  Mad,  368.  S  ret.  jun.  eoli,  ati#  JliHaoaKf V. 

ijb)  6  Mad.  Sdl.     •  Ogtamitr,  a  Vei, S07i  9^4^99. 

(c)  Cited  in  Panon*  v.  Frce-^      115.  ,     ^  -i^^'^  lo  ;i'0 

man,  5  Alk.  741.  {e)  10  K«.'246. 

.     ((f^  Cited  in  WUhami  ▼.  Owen, 
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^ctih>im»> AmM  tff  eoktv^jaiiee  would  be  to^  mch-  uses  'as       tSM. 
^  Ae^putAiM^  Silcwdcl  ^]|)oiiit,  and  m  de&ult  of  appoint-     "^  i^' 
I'MMll  WthW  pMdtas^v  i»  fee.     In  either  cases  there-  9. 

'^Ibi^^the  legal  estate  actually  conveyed  diiers  so  much     ^"*«"»- 
•'ftom  the  equitable  estate  to  which  he  was  entided  under 
^  Ihe  contract^  that,  according  to  all  the  authorities,  the 
devise  of  that  equitable  estate  was  revoked. 

Mr.  Pembertan  and  Mr.  T.  Turner^  tor  die  infant  heir. 

The  word  *'  appointees^"  according  to  its  plain  im- 
port, must  mean  persons  already  q)pointed  by  the  pur- 
chaser at  the  date  of  the  conveyance,  and  not  persons 
whom  die  purchaser  should  thereafter  appoint.    A  oon- 
.  vq^uKse  in  fee  implies  and  includes  the  power  6f  making 
any  disposition  of  the  estate  which  the  owner  of  the  fee 
may  think  proper;  the  word  '<  appointees,*'  therefore, 
.  IS  mopely  erpressio  eonm  qua  tadU  insuntj  and  can  have 
"  no  operation.    Now  it  is  admitted  that,  but  for  that 
\  word,  the  conveyiUice  to  uses  to  bar  dower  would»  ac- 
(Sprding  to  all  the  authorities,  operate  as  a  revocation  of 
tb#.  devise.    But  then  it  is  said  that  the  decbions  are 
egWQSt  principle  and  disapproved  by  eminent  oon- 
veyaiMers;  that,  if  the  purchaser  had  died  seised  of  bis 
equilaUe  estate^  his  widow  would  not  have  been  entitled 
to>  dnwer,.  and/that  the  nses  feo  bur  dowev  were  ncoesiafy 
't^  flttke  the  lagBleslate  correspoed  with  the  equilable. 
.Thai  argument  proceeds  upon  the  erroneous  aasump- 
.ifpBiithat  a  contract  for  the  purchase  >of  an  estate^  where 
llhrareis.iio  express  stipuhition  aa  to  dower,  or  as  to. the 
^ftinie  of  Uie  conveyance^  implies  ^  exelusioa  of  dower 
|h|  ibe  legal  conveyance;  in  other  words,  that  because 
^.  an  anoaoely  for  which  no  reason  can  be  given,  the 
^wife'wvs  ecohided  (until  a  recent  statute  (a) )  from  dower 
out  of  her  husband's  equitable  estate,  she  must  neces* 

sarily 

(a)  3  &4  9F.4,  C.105.  «.9. 
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means  in  his  lifetime,  to  the  use  cfJamesLmn^  IM  ^ie- 
oators  CNT  administrators,  during  the  DStural  -fifis  of  ^Ans* 
smd  testator,  in  trust  for  him  and  his  aissigns  i  and  from^ 
.  and  after  the  expiration  or  sooner  detertoinatioti  irf  ito' 
estate  tiiereby  limited)  to  the  use  of  the  said  testttanr,  hia 
heirs  and  assigns,  for  ever. 


If  thiel  testator  had  an  eqnitafate  estate  in  fee-sfanple 
tmder  the  contract,  the  will  is  revoked,  according  to  the 
several  cases  of  Tickner  v.  TickneTf  Kenyon  v.  SuHan^ 
Rawlins  v.  Burgis^  and  Brain  v.  Brain.  If  the  ellect  of 
the  word  ^  appointees**  involved  a  direction  that  the 
conveyance  should  contain  a  power  of  appointment,  a 
revocation  would  not  have  been  the  conseqoeiifce  €f  in- 
frbdncing  such  a  power ;  bat  a  simple  power  of  ap- 
pointment, and  a  direction  that,  in  defeult  of  appointment^ 
the  estate  should  go  to  the  testator  and  his  heirs,  wOnM 
have  satisfied  the  contract,  and  is  all  that  seems* So  hb 
incident  to  the  contract  in  this  sense ;  and  th^  limibstiofr 
to  the  testator  for  life,  with  remainder  to  James  Zov^ 
for  life  in  trust  for  the  testator,  is,  I  think,  a  modification 
different  firom  and  not  incident  to  the  equitable  estate 
possessed  under  the  contract,  and  b  for  that  reason  a 
revocation  of  the  devise. 

It  appears  to  hie,  liierefbre,  that,  whatever  effisot 
may  be  attributed  to  the  word  ^  appointees "  ib  the 
contract,  the  conveyance  is  so  framed  as  to  ret^oke  the 
devise. 


It  is  very  probable  that  this  result  defeats  the  ini* 
tention ;  but  the  efiect  of  an  alteration  in  the  estate  is 
wholly  independent  of  intention,  and  sometimes,  «b  Sir 
Thomits  Phmer  observes  (a),  violates  the  iotentian  demiy 
indicated. 

It 

(a)  Rawlint  v.  Burgiiy  %V.i  B,  585. 
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.It  Imt  lieen-  tuned  at  tbe  bar.  that  the  rules  and  du« 
tiwrtibnii^  acted  on  in  these  oases»  have  been  disi^roved 
hgrr>€niioent  persoes.  As  aa  argiuneDt  of  this  nauive 
qpMSy  make  the  Judge  more  camioua  in  concluding  that 
a  mle^  whiob  he  aapposes.  to  be  applicable  to  the  case^ 
really  is  so^  there  is  no  impropriety  in  it:  but  whether 
the  authorities  relating  to  revocation  be  open  to  great 
afe||ectioD,  as  faa^  beea  S9id,  and  whether  it  is  or  not  a 
proper  subject  of  regret  that  they  should  have  be^i 
^pUed  to  cases  of  this  nature,  I  do  not  think  ijbax  X 
have  authority  to  deviate  from  decisions  which  havf 
been  acquiesced  in,  and  have  for  many  years  furnibhed 
a  rule  for  determining  the  rights  to  property,  I  con^ 
oeiva  it  to  be  tite  duty  of  a  Judge  to  administer  the 
law  according  to  the  evidences  of  it  which  are  to  be 
ClMMid  ia  tbe  authorities,  and  in  the  recognised  practice 
ef  the  profession.  The  inquiry  before  him  is,  not  what 
the  kw  ought  to  be,  but  what  it  b ;  and  how  it  is  to 
be  applied  to  the  particular  cases  which  are  under  con* 
aidemtioB* 

It  may  be  lamented  that  the  law  upon  any  subject 
is  in  such  a  state  as  to  induee  eminent  Judges  and 
writers  to  express  their  disapprobation  of  it,  and  their 
regret  that  they  are  bound  to  give  it  effect;  but  it 
would  be  still  more  to  be  lamented,  if  Judges  should  be 
found  who  thought  diemselves  at  liberty  to  declare  \im 
kw  aecording  to  their  own  fancies  of  what  it  ought  .to 
be.  All  stability  would  be  lost,  and  the  law,  which 
should  be  administered  upon  clear  and  fixed  principles, 
would  be  mvolved  in  uncertainty  and  eonfusioo. 

-The  disltttotions  in  these  cases  turn  upon  very  small 
poBDtB ;  but,  as  Lord  Eldan  said  in  Harmood  v.  Ogkup- 
ifer  (a),  **  by  departing  from  distinctions  that  are  settled, 

a  degree 

(a)  a  yes.  125. 
Cc  2 
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a.  degree  of  uncertainty  is  prodnced^  so  that  na|Oi)f>|ean 
advise  upon  a  will  till  the  judgment  of  this  Couj^ii;  ^^4 
upon  iu  Therefore,  whether  the  distincboa  J^  ^squp^ 
or  not,  if  it  has  been  adopted  in  these  cases>  i^is.b^^ 
to  abide  by  it,  than  to  examine  whether  it  should  baye 
been  established/'  That  examination,  however,  1  take 
the  liberty  of  adding  to  Lord  ELdorCs  words^  is  not 
to  be  neglected,  though  it  is  the  proper  daty  of  another 
authori^. 


The  law,  affecting  the  class  of 
cases  falling  in  thin  the  principle 
upon  which  the  foregoing  case 
was  decided,  is  proposed  to  be 
altered  by  the  Bill  for  the  Amend- 
ment of  the  Law  of  Wills,  intro- 
duced by  Lord  LangdaXe  in  the 
present  session  of  Parliament. 
By  the  twenty-first  clause  of  that 
bill,  it  is  provided  "  that  no  con- 
veyance or  other  act  made  or 
done  subsequently  to  the  execu- 
tion of  a  will,  or  relating  to  any 
real  or  personal  estate  therein 


comprised,  except  an  act  by 
which  such  will  shall  be  revoked 
as  aforesaid,  shall  prevent  the 
operaUon  of  the  will  widh  re- 
spect to  flucfa  estate  or  iiylemjk 
in  such  real  or  personal  estate  as 
the  testator  shall  have  power  to 
dispose  of  by  will  at  tb«  thrie  of 
his  death.*'  And,  aeaem%»hf 
the  preceding  provisions  of  the 
bill,  a  will  is  not  to  be  revoked 
except  by  some  instrument,  or 
act  shewing  a  direct  intention  to 
revoke  the  same. 


Aprils, 


GARDEN  V.  MANNING. 


The  Plaintiff;    JN  Mv  1885  the  Defendant  moved  to  dismiss  the  biH 

upon  motion      ■    ^  ^  ,  ,   *     «,  .     .^ 

to  dismiss  hu  for  want  of  prosecution,  and  the  Hamtiff  entered  into 

ofprosem?^^  the  usual  undertaking  to  speed.  In  pursuance  of  t{HP 
undertook  to  undertaking,  be  filed  a  replicationi  and  served  a  subpdna 
^^inceof    ^  ^®J°'*"  ^  October  1835;  but  he  did  not  move  for  a 

the  under-        commission  to  examine  witnesses, 
taking  filed  a 

replication,  Mr. 

and  served  a  ... 

Muhpcena  to  rejoin ;  but  he  did  not  move  for  a  commission  to  examine  witnesses. 
The  Defendant  afterwards  moveii  to  dismbs  for  want  of  prosecution.  Xhe  motivn 
was  dismissed  with  costs,  on  the  ground  that  afler  tne  tubwana  to  i^oin^  the 
Plaintiff*  not  requiring  a  commission,  the  Defendant  might  hunself  |^<K}eed:  with 
the  cause.  ...,;'• 


CASES  IN  CHANCERY. 

'^  lifi^.  O^effot  the  defendant,  moved  to  dismiss  the 
^ll  with  costs  for  want  of  prosecution,  referring  to  the 
^^isenth  and  seventeenth  Orders  of  1631 :  and  he  men- 
tibned  ffiUtams  v.  Janaway{a),  and  an  anonymous  case 
ill  Mr.  Sinum^B  Report<(.  {b)  He  contended  that  the 
mle  laid  down  in  the  latter  case  did  not  apply,  where 
the  Plaintiff  had  undertaken  to  speed,  even  under  the  old 
practice ;  and  that,  djoriiori^  it  was  inapplicable  since 
the  New  Orders,  the  olyect  of  which  was  to  prevent  the 
delay  occasioned  under  the  former  practice  by  the  refusal 
of  the  Plaintiff  to  proceed,  afler  the  cause  was  at  issue. 


Car DEN 

9. 
MXNNIKO. 


Hr^  Stuartf  amindj  inabted  that  a  motion  to  dbmiis 
could  not  be  made  after  a  subpana  to  rejoin  had  been 
served,  wh^re,  as  in  this  case,  the  Plaintiff  did  not  require 
•.a  commissioD ;  and  that  the  undertaking  to  speed  made 
ao  difference  in  that  respect 

The  Master  ^  the  Rolls  refused  the  motion  with 
CQSts^  observing  that,  after  the  subpcena  to  rejoin,  the 
Plaintiff  not  requiring  a  commission  to  examine  wit- 
nesses, the  Defendant  might  himself  proceed  with  the 
cause. 

(a)  6  Sim.  77.  {h)  5  S&m.  497. 


WHITE  V.  SMITH. 


3r<w.fl. 


npHE  replication  was  filed  on  the  4th  of  November,-  Where  the 

and  the  three  weeks'  time  having  expired  on  the  hJij^'^n^^ 

'25th,  no  step  was  taken  by  the  Plaintiff  until  the  8th  of  to  take  ad- 

y  vantage  of  the 

January,  default  of  the 

t^    ™  .    .*         J        r  ..         ^        ^  Plaintifl;  until 

the  Plaintiff  served  a  subpana  to  rejoin,  and  sued  out  a  commission,  and  the  De- 
todanetn^nKl  to  flisroisa  the  Mil  for  want  of  prosecution  on  affidavit  that  the  cause 

-'intf'iiot  8^  dtfwn  for  bearing,  and  that  no  rules  were  taken  out  to  produce  witnesses, 
«f  pass  pubUcadoa,  the  case  was  held  to  be  within  the  seventeenth  New  Order  of 

•lOfivaniitbe  PiaMflT  was  ordered  to  speed  the  cause,  but  the  Defendant  was  not 
allowed  costs  of  the  application. 

Cc  3 
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January^  when  he  obtained  an  order  for  a  commission 
to  examine  witnesses.  That  order  was  sertad  bn 'the 
9tb  of  Janwry.  The  mbptma  to  rejoiik  was  not  ibsmA 
till  the  ISth  of  January^  and  it  was  served  <Mt  ^ 
following  day. '  Soon  afterwards  the  commission  waa 
sued  out. 

Mr.  lumer  movied  to  disaaiss  the  bill  for  want  of  pror 
leGUtioa  wider  the  seventeenth  of  the  New  Ordersf  upon 
an  affidavit  that  the  cause  was  not  set  down  for  hearing 
and  that  the  Plaintiff  had  entered  no  rules  to  'produce 
witnesses  or  pass  publication.  It  had  been  decided  by 
the  Vice-'Chancellor  in-  WiUiams  v.  Janawmf  (a),  and  in 
a  subsequent  case  of  Cooke  v.  Cleanf^  that  the  aevente«iib 
Order  applied  only  to  cases  where  the  Plaintiff  required 
a  commission.  Here  the  Plaintiff  bad  sued  out  a  com- 
mission, and,  the  case  being  one  within  the  seventeeadi 
Order,  no  subsequent  abandonment  of  the  commissicKi 
could  take  it  out  of  the  order ;  Bauson  v.  Lees,  {b) 

Mr.  Palmer^  for  the  Plaintiff,  argued  that,  as  a  stifr- 
j)ana  to  rejoin  had  been  served,  the  case  was  not  within 
the  seventeenth  Order;  and  that,  even  if  it  was,  the 
Defendant  had  lain  by  so  long  without  acting  upon  it, 
as  to  deprive  himself  of  the  benefit  to  which  be  would 
othenviae  have  been  entitled.    Femes  v.  Hutchinson,  (f } 

The  following  cases  were  cited  :  Brawn  v.  Moore  (d). 
King  of.Spaiii  v.  Mendittabal{e)j  WiUiams  v.  J4tnam»f\g\ 
Rattenbury  v.  Fenion  (/i)i  Anon,  (i),  Ltyson  v.  Leesl/n), 
Cooke  v.Cteatyil).  .    . 

The 

(a)  6  Sim.  77.  (g)  6  Sim,  77. 

(0)  1  AVe/1,14.  (A)  eSim.ses.  ' 

(c)  1  Rusi.  4"  Mi/rnc,  22.  (i)  5  Sim,  497- 

(rf)  3  Sim.  464.  (k)  1  AVw,  14. 

(r)  5  Sim,  596.  (/)  Not  yet  reported. 
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^.,.  3n%f,,^(Jiij8TEB  tfthe  Rolls.  1 836. 

^^•Byi'Loni  Lynihune^  Older  of  April  18«8,  if  the       Whitk 
l^iifil)iff'«ominHted  defiuilt  m  the  proceedmgs  thereby       SintH. 
dfitet^,'tiie  bill  might  be  dismissed  on  the  application 
<^  die  Defendant  without  notice. 

The  case  of  Femes  v.  Hutchinson  {a)  determined  that, 
if  the  Defendant  did  not  avail  himself  of  the  opportunity 
so  aEflbrded  him  in  a  reasonable  time,  but  lay  by,  and 
permitted  the  Plaintiff  to  take  subsequent  steps  in 
the  snitf  he  lost  his  right  to  the  common  order. 

The  amended  seventeenth  Order  of  November  1831 
provided,  that,  if  the  PlainUff  committed  deiault  in  the 
proceedings  thereby  directed,  the  Defendant  on  appli^ 
cation  upon  notice  might  obtain  an  order  to  dismiss  the 
biil  widi  costs,  unless  the  Court  should  make  special 
^tder  to  die  contrary. 

In  WiUiams  v.  Janaway  {b)  the  Vice-Chancellor  con- 
sidered that  the  seventeenth  Order  applied  only  to  oases 
in  which  the  Haintiff  required  a  commission,  and  that 
in  odier  oases  the  old  practice  remained  unaltered;  and 
this  decision  has  been  since  established  in  the  ca^e  of 
•OM/te  ▼.  Clean/i  which  was  heard  before  the  Vice- 
Ohanoellor,  and  affirmed  on  appeal  by  the  Lord  Chan* 
cellor. 

In  the  anonymous  case  reported  in  5  Sfm.  497^  tHe 
course  of  proceeding  under  the  old  practice  is  stated 
from  the  certificate  of  Mr.  Jackson^  a  very  estperienc^ 
derk  in  court,  whose  loss  is  regretted  by  the  profession. 
It  has  been  conceived  that  this  course  of  practice  is  to 
be  pursued  in  all  cases  in  which  there  has  been  a  sub^ 

poena 
(fl)  1  Run.  Sf  Mylney  ?2.  (*)  6  Sim,  77. 

Cc  4 
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I8BG.  pcena  to  rejoin,  and  the  marginal  note  to  the  anonymous 
case  might  seem  to  warrant  that  opinion,  but  the  case 
itself  does  not;  it  only  determined  what  is  the  old  prac- 
tice to  be  pursued  in  oases  whieh  do  hot  iali  under 
the  seventeenth  Order. 

The  seventeenth  Order  directs,  &c.  (His  Lordship 
read  the  Order.) 

In  the  present  case  die  replication  was  filed  on  tlie 
4th  of  Ncfvember  1885.  Three  weeks  expired  on  the 
25th ;  nothing  was  done  pursuant  to  the  order ;  and,  as 
the  case  does  not  fall  within  the  exceptioii  indicated  by 
the  cases  of  VHUiams  v.  Janawajf  and  Cooke  v.  Gttny^ 
I  am  of  opinion  that  the  Defendant  was  then  entitled^ 
under  the  seventeenth  Order,  to  move  to  dismiss  the  bilL 
He  lay  by,  however;  and  on  the  8th  of  Jtntuaty  IBM 
the  Plaintiff  obtained  an  order  for  a  commission  t6  es^ 
amine  witnesses,  which  was  served  on  the  following  day. 
The  subpoena  to  rgoin  was  not  then  obtained.  It  i^as 
issued  on  the  18th  and  served  on  the  I4th  of  Jmmuary^ 
and  the  commission  was  sued  out  soon  afterwards.  This 
motion  is  made  upon  an  affidavit  stating  that  the  PIbhi-' 
tiff  has  not  set  down  the  cause  for  hearings  nor  entered 
rules  to  produce  witnesses  and  pass  publicaCicii. 

I  think  that  this  case  was  within  the  seventeenth 
CMer,  and  did  not  cease  lo  beso  because  the  Defendant 
Qf^lected  to  move  to  dismiss  tke  bill  when  he  idgbt 
finit  bavie  done  ^ ;  but  tbat»  as  Ui  costs,  the  Defiendam 
is  not  entitled  to  the  sasie  order,  as  he  would  have  been 
entitled  to,  if  dhere  had  been  no  neglect  on  his  part» 

The  Plaintiff  undertaking  to  proceed  in  the  cause 
without  delay,  it  was  ordered  that  he  d^:  so  pmceedw 
No  costs  of  the  application  were  allowed.  \  ,  '  '  ; 
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"Al' 


CROUCH  V.  HICKIN.  ^^'  «o.  U 


npHE  Plaintiff,  representing  himself  to  be  the  heir  at  A  defeocc, 

^    law  of  Thomas  Spencer^  who  was  named  in  the  will  worcfi  applied 

of  Francis  Spencer  as  a  devisee  in  certain  events  by  his  ^^^"0? th** 

will,  alleged  that  those  events  had  happened,  and  that  bill,  if  it 

io  ooDBeqis^ce  thereof  he  was  entitled  to  the  estates  in  fa^ofiL^^^ 

qHestion.  applicable  to 

the  whole  bill, 
cannot  stand 
The  hill  allied  that  Francis  Spencer  the  testator  was,  tio^wth  ^ 
at  the  date  of  bis  will,  and  at  the  time  of  his  death,  another  dis- 
seised  of  the  estates  in  fee-simple,  and  the  PlaintiflF  so  J^^ch'^J.'^ 
stated' die  will  that  legal  estates  appeared  to  have  been  plicable  and 
d«vked  by  it,  and  he  deduced  his  title  under  one  of  ^ffr  dis. 

smk  legal  estates.  tiuct  part  of 

®  the  bill. 

The  De- 

The  bill  alleged  that  the  Defendants  pretended  tide  ^ndant  to 
^^  ,  '^  part  of  the 

ta  die  estates  under  the  will  of  Elisabeth  Kelsall^  and  bill  put  in  a 

set  up  a  settlement  whereby  the  estates  were,  many  [J^^^' 

years  before  the  date  of  the  will  of />Yxnaf  Spencer^  senled  outstanding 

t6  the  use  ofjy-«««iS/i«i£»r  for  life  only,  wfthremaiiide^  deru^"!^ 

in  the  evenU  which  happened  U>  EMzabeth  KelstiU  in  the  rest  that 
-  ^  the  Plaintiff 

*^«  had  no  title: 

Held,  that  the 
plea  was  good. 

The  Haindff  then  stated  AaC,  by  reason  of  his  not  but  that  the 
having  possession  of  the  title->deeds,  he  was  unable  ti>  ^1^^'][pp|-,. 
State  what  settlements  were  made  by  the  ancestors  of  die  cable  to  the 
tfstator;  but  he  chai^  dial  the  testator  was  tenam  in  bin^rad^c^n- 
fee,  and  had  iiiU  power  to  devise,  and  so  ft  would  i^pear  sequently  to 
from  the  production  of  the  settlement  made  on  the  mar-  whichwas 

riaire  covered  by 
^     the  plea,  was 
Mil  .'Bun  tlte  Dafeadant  baviag  also  demtirred  orextenut  for  want  of  equity,  and 
the  Court  being  of  opinion  that  the  Plaintiff  was  not  entitled  to  the  discovery  and 
relief  sought  by  the  bill,  that  demurrer  was  allowed. 
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Msa  riege  of  the  father  and  mother  of  the  testator^  .i|iui,l,hg 
PUiotifF  submitted  that  he  was  well  entitled  tp  a  d^ 
covery  aod  inspection  to  enable  him  to  a^ccJCtajif .  Jij^ 
right  and  title  to  the  estates.  .    i 

The  bill  proceeded  to  state  that  the^Plabtiff  intended 
to  bring  div^s  actions  of  ^ectment  for  the  recoveiy  of 
the  estates  in  order  to  establish  bis  right,  when  he 
should  have  obtained  the  discovery  he  sought  from  the 
Defendants. 

The  bill  then  stated  tbat  the  Defendants,  William 
Hickin  the  younger,  George  Aspley^  Richard  Asplqf^ 
and  Marlha  Aspley,  threatened  and  intended  to  set  up 
at  the  trial  of  the  said  actions  some  outstanding  legs^ 
estate,  term,  or  lease  for  years,  and  other  uistrument^ 
and,  in  particular,  a  term  for  400  years,  which,  as  the 
Defendants  alleged  and  pretended,  was  created  by 
Francis  Spencer^  the  grandfather  of  the  said  Francis 
Spenar^  in  some  way  affecting  the  said  real  estates* 

The  bill  then  suggested  that,  in  order  to  enable,  the 
Plaintiff  to  proceed  iq  his  actions,  he  ought  to  have  a 
disdosare  from  the  Defendants  of  all  things  within  their 
cogniasaoce  or  mfeans  of  knowledge  relating  to  and  tend- 
ing to  make  out  his  title.  It  then  stated  that  the  witnesses 
to  prove  the  death  of  the  Plaintiff's  father,  through 
wfawom  the  Plaintiff  traced  his  descent  from  Thomas 
Spencfr^  ^ere  abroad,  and  that  Plaintiff  was  una,ble  tp 
proceed  without  a  commission  to  examine  witnesses. 

The  bill  then  sug^ted  and  negatived  various  grounds 
of  title  supposed  to  be  set  up  on  the  part  of  the  JG(e- 
fendants,  and  prayed  a  full  discovery,  or  that  such  issues 
as  the  Court  might  think  reasonable  migl\t  be  dfi^ected, 
and  that  it  might  be  decreed  that  at  the  trial  of  any 

action 
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a<^ob"brou^ht  by  the  Plaint^  for  the  purpose  cf  estab^ 
I^ifg  his  rigfati  the  Defendant  should  not  set  up  the 
^ttttiite  of  HmHatibtas ;  and  that,  if  on  any  trial  a  vet* 
diet  were  obtained  by  the  Plaitftiff,  his  right  to  the 
estates  might  be  decreed  and  established,  and  that  pos- 
sesion thereof,  as  well  as  the  title-deeds  of  the  estate, 
might  be  delivered  to  him,  and  that  an  account  trfight 
be  taken  of  the  rents. 

The  Defendants  pleaded  to  so  much  of  this  bill  as 
sought  any  relief  on  account  of  the  alleged  outstanding 
term,  that  there  was  no  outstanding  term;  and  to  the 
rest  of  the  bill  they  demurred.  The  cause  of  demurrer 
stated  on  the  record  was  that  the  Plaintiff  had  not  by 
liis  bill  shewn  that  he  was  entitled  to  the  estates  in 
question.  But  the  Defendants  further  demurred  ore 
tenUi  for  want  of  equity  to  so  much  of  the  bill  as  was  not 
covered  by  the  plea. 

Sir  Charles  Wetherell  and  Mr.  Shadwdl,  in  support  of 
the  plea  and  demurrer. 

The  bill  is  founded  in  point  of  fact  upon  no  equity, 
and  the  proper  defence  would  have  been  a  demurrer 
alone,  had  !t  not  been  for  the  allegation  that  there  afe 
outstanding  terms  which  will  impede  the  Plaintiff  in  the 
actions  which  he  intends  to  bring  for  the  purpose  of 
establishing  his  title.  A  demurrer  alone  for  waht  'of 
equity,  or  a  demurrer  and  answer,  would  have  been  bad, 
because  the  demurrer  must  have  admitted  the  outstand- 
ing term  or  terms.  That  allegation,  therefore,  for  whidh 
there  is  no  foundation  in  fact,  is  met  by  the  plea  that 
there  are  no  outstanding  terms.  That  this  is  the  correct 
defence,  so  far  as  the  allegation  of  outstanding  terms  is 
"concerned,  appears  from  the  case  of  Armitage  v.  ff^ads- 
'vcorfh  (a)^'  where,  to  a  bill  stating  outstanding  leases  and 

praying 

"'^'^"  (•)  liMiirf.189. 
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1836.  praying  reiief,  a  plea  that  there  were  no  out^nding 
leases  was  allowed  by  Sir  TTionias  Ptumer,  Bot'tlie 
Defendants  demur  to  the  rest  of  the  bitl  upon  the  ground 
that  the  Plaintiff  has  no  title,  and,  therefore,  the  plea'  is 
confined  in  terms  to  so  much  of  the  bill  as  alleges  the 
existence  of  outstanding  terms:  Ho(Jc  v.  Dorman,{a) 
The  Plaintiff  also  demurs  ^e  tentis  to  the  bill  for  want 
of  equity,  which  he  has  a  right  to  do,  there  bdng  a 
demurrer  upon  the  record. 

Mr.  Pemberton  and  Mr.  Stevenson,  contra. 

The  demurrer  upon  the  record,  on  the  ground  that 
the  Plaintiff  has  no  title,  is  applicable  to  the  whole  bill, 
and  would  be  unavailing,  if  it  be  not  a  good  defence  to 
the  whole  bill.  On  the  other  hand,  if  it  be  a  good  de- 
fence to  the  whole  bill,  it  cannot  be  used,  as  the  De- 
fendants use  it,  as  a  defence  to  a  part  of  the  bill.  This 
demurrer,  therefore,  is,  gudcunque  vid  data,  m  point  of 
pleading  bad.  As  to  the  plea,  it  is  not  sufficient  to  pujt 
in  a  plea  negativing  the  allegation  that  there  are  out- 
standing terms,  but  that  plea  should  have  been  support^ 
by  an  answer.  There  is  no  direct  averment  as  to  thp 
particular  term  of  400  years  mentioned  in  the  bilj. 
That  term  may  have  been  surrendered,  or  may  be 
supposed  to  have  been  surrendered;  or  it  may  have 
merged,  or  may  be  supposed  to  have  merged  In  the  iiv- 
heritance.  The  truth  of  the  averment  that  there  in  no 
outstanding  term,  may  turn  out  to  depend  upon  cir- 
cumstances involving  points  of  great  legal  nicety.  Hence 
the  necessity  of  supporting  such  a  plea  by  an  answer. 

Sir  Charles  WethereUy  in  reply. 

It  is  immaterial  whether  the  demmrer  on  tbe  tJedwrdy 
which  applies  only  to  a  part  of  tlie  bill,  covers  -too  mocb, 

{a)  1  Sim.  i  Siu,  2S7. 
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or,n9^,,l?>ec9use  the  demurrer  ore  tenus  for  want  of      \^^» 

e^i^^fi  which  8|)plies  tp  the  whole  bill,  is  not  open  to 

ihat  9Jb)ieption,  .  Tbfi  pl^  that  there  is  no  outstanding 

term  coqiprebendsilhe  particular  case  of  the  term  pf 

4Q0  jiears  mentioned  io  the  bill,  and  every  other  case  of 

an  outstanding  tenp ;  and  it  was  no  more  necessary  for 

the  Defendants  to  deny  the  existence  of  that  particular 

term,  than  it  would  be  for  a  man  who  denies  that  he 

has  ever  been  at  York  to  go  on  to  aver  .that  he  was 

never  at  a  particular  coffee-house  in  that  city.     Had 

such  an  answer  as  that  which  is  suggested  been  put 

in,  it  would  have  overruled  the  plea. 


77ie  Master  of  the  Rolls.  Kav.  94* 

A  Defendant,  taking  care  to  distinguish  the  different 
'parts  of  a  bill,  may  plead  to  one  part  and  demur  to  the 
rest;  or»  if  necessary,  put  in  several  demurrers  to  dis- 
tinct'parts  of  the  bill ;  but  I  conceive  that  according  to 
the  rules,  perhaps  too  refined,  on  which  the  Court  has 
act^d,  the  distinct  defences  must  be  exclusively  ap- 
plicable to  the  distinct  parts  of  the  bill  to  which  they 
are  applied,  and  that  a  defence,  though  in  words  ap- 
l^ied  to  only  one  part  of  the  bill,  if  it  should  on  the 
face  of  it  be  applicable  to  the  whole  bill  is  not  good, 
and  cannot  stand  in  conjunction  with  anodier  distinct 
defence  which  is  applicable  and  applied  to  another  dis^ 
tinct  part  of  the  bill. 

The  demurrer  on  the  record  is,  that  the  Plaintiff  is 
not  entitled.  This  is  applicable  to  the  whole  bill,  to 
,tiltll  wbkb  is  covered  by  the  plea  as  wdl  as  to  the 
,ll^t:  myA  aUliougb  it  is  in  words  applied  to  that  part 
alone  which  is  not  covered  by  the  plea,  yet  I  think  that, 

if 
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18S6*  if  die  caat  rested  vpoo  it»  the  two  defeiices.bouU  bot 
stand  together.  If  the  PlaiBtiff  it  not  entitled  at^  aH^ 
he  has  no  right  to  the  assistance  of  the  Coolt  in'resped 
of  the  outstanding  term  whieb  he  has  allied*  •  , 

The  demarrer  ore  ienus  is  not  liable  to  the  saase  oth 
jei^iony  if  the  Plaintiff  by  his  bill  seeks  relief  in  thia 
Ooortf  not  only  on  account  of  the  outstanding  terra,  bat 
also  on  other  grounds. 

'  Now»  if  we  strike  out  the  charge,  and  so  much  of  the 
prayer  as  is  founded«on  the  aUeged  outstanding  tenn, 
this  is  a  bill  by  an  heir  at  law  of  a  devisee  of  a  Ic^ 
estate  seeking  for  a  discovery  and  delivering  up  of  the 
title-deeds ;  for  possession  of  the  estates  on  account  of 
rents ;  for  an  injunction  to  restrain  the  Defendants  from 
setting  up  the  statute  of  limitations,  and  for  a  commission 
to  examine  witnesses  abroad.  The  Plaintiff  is  asking, 
not  for  discovery  only,  but  for  relief  independently  of 
the  outstanding  term,  and  independently  of  any  assistance 
which  he  may  want  in  his  legal  proceedings ;  and,  on 
looking  at  the  defences  with  reference  to  the  disliset 
parts  of  the  bill  to  which  they  are  applicable  and  ap- 
plied, it  appears  to  me  that  the  plea  is  good,  and  do^ 
not  stand  in  need  of  any  answer  to  support  it.  If  there 
be  no  outstanding  term,  as  upon  this  occasion  must  be 
admitted  by  the  Plaintiff,  there  is  no  foundation  for  the 
relief  or  the  discovery  prayed  in  respect  of  it;  and  there 
do  not  appear  to  be  any  equitable  circumstances  sugr 
gested  in  the  bill  against  the  bar,  and  requirmg^n 
answer  from  the  Defendants. 

As  to  the  demurrer  for  want  of  equity,,  the  Plaintiff's 
title  behig  legal,  he  ought  to  proceed  at  law^  ^olefs  fkm 
be  an  impediment  which  cannot  be  removed  without  the 
assistance  of  th§  Coqrt. 

His 


CASES  IN  CHANCERY.  Str 

«'  fHii^title  18  itader  the  will;  what  he  has  to  pro^e  h        1996« 

|Ue  sbisfaiof  the  testaitor,  the  will,  and  his  own  descent 

freqir  rthe  devi^eei     He  wants  no  assistance  hare  to 

prove  the  iHU  6f  his  descent,  and  he  does  not  distinbtly 

even  allege  that  he  wants  settlements  and  deeds  prior  to 

tUe  date  of  the  wilt  to  prove  the  sebin  of  the  testator, 

but  be  insists  generally  that  he  is  entitled  to  a  discovery 

tf  the  settlement  to  enable  him  to  ascertain  his  own 

right,  and  to  a  discovery  of  every  thing  which  is- within 

the  o^izance  or  means  of  knowledge  of  the  Defend* 

ants,  and  upon  that  discovery  he  daims  relief  here«    I 

think  that  he  is  not  entitled  to  it,  and  that  the  plea,  and 

also  the  demarrer  for  the  cause  stated  oretenus,  must  be 

allowed. 


SAWYER  V.  BIRCHMORE.  AprU  19. 

JtmieSS. 

npHE  bill  was  filed  by  persons  stating  themselves  to  Though  the 

*  he  five  of  the  next  of  kin,  or  the  representatives  JSSSs^ 

of  five  of  the  next  of  kin  of  Jajnes  Clettty  deceased,  at  estate  under  a 

the  time  of  his  death,*and  it  prayed  that  the  Defendants,  c^on  unong 

Ann  Birchmore^  Henry  Mobert  ISriggSj  Robert  BriggSj  persona  found 

and  Hemy  Panton  Reeves^  might  refund  the  several  of  kin  does 

soms  which  it  was  alleged  they  had  been   overpaid  j^*  conclude 

under  a  decree  of  the  Court,  in  order  that  the  Piaift'^  persons  who 

tifis  might  receive  what  they  alleged  themselves  to  be  ^wd^orpm- 

entitled  to.  mount  title, 

yet  the  Court 

will  not  assist 

The  testator,  James  Clear^  died  on  the  1 5th  of  January  other  next  of 

1&14,  having  made  a  will  by  which  he  bequeathed  the  fuU  noticeof 

'•    '  residue  the  proceed- 

mgs  m  the 
suit  wherein  the  fund  was  distributed,  have  neglected  to  prosecute  their  claims. 
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residae  of  bis  personal  estate  to  his  wile^  and  i 
the  Defendants,  Thomas  Peter  Skme  and  Mary  SmM^ 
his  executors.  The  testator's  wife  having  died  in  his 
lifetime,  his  residuary  personal  estate  was  undisposed  of 
by  his  will,  and  became  divisible  among  his  iiexi  of 
kin.  His  will  was  proved  by  the  Defendants  Thomas 
Peter  Stone  and  Mary  Smith.  In  the  year  1825  Mary 
Smith,  alleging  that  the  testator  died  without  leaving 
any  next  of  kin,  filed  a  bill  against  her  co-executor 
Stone  and  the  Attomey^General  to  have  the  testator's 
personal  estate  administered  under  the  direction  of  the 
Court 

By  the  decree,  dated  the  6th  of  Jufy  1827,  it  was  re- 
ferred to  the  Master  to  make  the  usual  inquiries,  as  to 
the  next  of  kin. 

On  the  8th  of  April  18S0  the  Master  reported  that 
Ann  Birchmorej  Henry  Bobert  Briggs,  and  Robert  Briggs, 
three  of  the  Defendants  to  this  cause,  together  with 
four  other  persons  now  represented  by  the  Defendants, 
Ann  Birchmorey  Henry  Bobert  Briggs^  Bobert  Briggs, 
and  Henry  Panton  Reeves^  were  the  only  next  of  kin  of 
James  deary  the  testator,  at  the  time  of  his  death. 

Tlie  report  being  confirmed,  a  supplemental  bill  was 
filed  to  bring  the  persons  so  found  to  be  the  next  of  kin, 
or  their  representatives,  before  the  Court ;  and  by  a  de- 
cree, dated  the  2d  ofjidy  1830,  they  were  declared  to  be 
entitled  to  the  residuary  estate;  the  accounts  were  directed 
to  be  taken,  and  were  accordingly  taken  ;  and  at  the  hear- 
ing for  forther  directions  on  the  I6th  of  April  18S1,  it 
was  referred  back  to  the  Master  to  tax  all  parties  their 
costs ;  and  it  was  ordered  that,  after  payment  thereof 
the  residue  of  the  testator's  estate  should  be  apportioned 
and  divided  among  the  persons  who  were^  or  who  re- 
presented 


CASES  IN  CHANCEET.  39S 

presented  those  who  had  been  found  to  be,  the  next  of 
kin. 

';  On  the  leth  of  June  1831  the  Master  reported  that  Biichmoeb. 
die  uldmate  residue  to  be  divided  among  the  next  of 
kin  of  the  testator  living  at  his  death,  and  the  represent- 
adves  of  such  of  them  as  had  since  died,  amounted  to 
5659/.  185.  Sd.,  and,  pursuant  to  the  decree,  divided 
that  sum  into  seven  equal  parts  of  808/1  1  Is.  2dL  each^ 
and  the  estate  was  distributed  into  those  shares  accord- 
ingly. 

On  the  8d  of  May  1833  each  of  the  Defendants, 
among  whom  the  residue  of  the  testator's  estate  had 
been  distributed,  received  from  the  solicitors  of  the 
Plaintiff  the  following  letter:  — 

"  Sir, 

« Our  clients,  Mr.  T.  P.  Day^  Mr.  K  Carter  and 
his  sister,  and  Mr.  G.  Sawyer,  have  just  put  into  our 
hands  papers  and  documents  to  substantiate  their  claims 
as  some  of  the  next  of  kin  of  James  Cleary  late  of 
Leatherheadj  deceased,  which  papers  were  some  time 
ago  lodged  first  with  Mr.  Gilman,  and  afterwards  with 
Mr.  Juberry,  to  carry  such  claims  into  the  Masters 
office  in  the  Chancery  suit  brought  by  Miss  Smith 
against  the  executors,  but  which,  as  it  now  appears^  by 
some  unaccountable  misconduct  was  not  done;  This 
neglect,  however,  will  not  deprive  our  clients  of  their 
shaxea  of  the  funds,  seeing  that  their  claims  were 
perfectly  well  known  to  you  and  the  other  parties  who . 
o^itained  the  funds  out  of  Court.  According  to  our 
impr^ssioi^  the  amount  to  have  been  divided  among  the 
nf^t  of  kin  was-  5737/»  ^*  ^d.:  our  clients'  twelfth  sbai'es, 
asjip  fW^^MTs  to  uSf  would  have  been  about  478/.  each. 

Vpu  h  Dd  Under 


BuiCHMOBE. 
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Under  the  unfortunate  circumstances  into  which  our 
clients  have  fallen,  their  remedy  now  is,  we  apprehend^ 
V.  to  institute  a  new  suit  to  compel  the  parties  who  hay« 

obtained  the  fund  in  question  to  contribute  to  them  diesr 
shares.  The  question  of  costs  is  the  only  possible  im- 
pediment that  can  be  thrown  in  the  way  of  recovering 
their  rights ;  but  fortunately  for  them,  you  and  others 
next  of  kin  were  perfectly  well  acquainted  with  the 
justice  of  their  claims  at  the  time  you  allowed  the 
Master  to  make  a  partial  report  in  your  own  favour. 
This  is  so  important  an  ingredient  in  the  consideration 
of  costs,  that  we  do  not  despair  (if  compelled  to  insti- 
tute a  suit),  of  being  able  to  throw  the  burthen  of  costs 
upon  those  parties  who  purposely  kept  the  Court  in 
ignorance  of  our  client's  title.  We  shall  be  most  un- 
willing to  resort  to  extremes,  and  it  will  rest  with  your- 
selves to  avert  the  consequences.  We  hope  that  after 
you  have  conferred  together,  you  will  come  to  a  deter- 
mination to  administer  to  our  clients  (your  own  near 
relations)  the  same  measure  of  justice  without  strife, 
which  they  can  obtain  by  driving  their  cousins  to  a 
chancery  suit ;"  &c. 

This  letter  was  not  answered,  and  the  Plaintiffs  filed 
their  present  bill  in  January  1834  against  the  Defend- 
ants, amongst  whom  the  residue  of  the  testator's  estate 
had  been  distributed,  and  against  the  executors.  The 
bill  alleged  that,  while  the  above-mentioned  piHKeedings 
were  depending,«the  defendants  well  knew  the  right  of 
the  Plaintiffs  as  some  of  the  next  of  kin,  and  yet  pro- 
ceeded without  making  them  parties  thereto,  and  by 
concealing  the  state  of  the  proceedings,  and  intimidating 
the  different  solicitors  to  whom  the  Plaintiffs  applied  to 
prosecute  their  claims,  obtained  a  partial  distribution  in 
favour  of  some  only  of  the  next  of  kin. 

The 
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The  Defendimts,  by  their  answer,  said  that  they  did  1836. 
not.  believe  that  the  Plaintiffs  were  next  of  kin  of  the  tes-  5.4^Y£it 
taton      They  further  said  that  the  Plaintiffs  did  not  v. 

€M>aie  in  and  prove  their  alleged  claims  under  the  de- 
cree, although  frequently  applied  to  and  requested  so  to 
do,  and  fully  apprised  of  the  consequences  that  would 
ensue  from  their  not  doing  so ;  and  they  submitted 
that  the  Plaintiffs,  even  if  they  were  some  of  the  next  of 
kin,  yet  having  being  apprised  of  all  the  proceedings  had 
in  the  suit,  and  having  been  repeatedly  requested, 
during  the  progress  thereof,  to  come  in  and  prove  their 
alleged  claims,  and  having  neglected  to  take  any  steps 
to  do  so,  ought  not  now  to  be  allowed  to  disturb  the 
proceedings,  and  the  distribution  consequent  thereon. 
They  admitted  that  they  were  informed  of  the  Plain- 
tiffs' claim  before  the  money  was  distributed,  but  they 
said  that  they  placed  no  reliance  on  the  information, 
because  of  the  Plaintiffs'  privity  and  knowledge  of  the 
suit,  and  their  neglect  to  bring  forward  their  claims, 
though  repeatedly  warned  of  the  consequences  of  their 
refusing  to  do  so.  And  the  Defendant  Hairy  RobeH 
Briggs  stated  that,  on  the  8th  of  May  1828,  in  reply  to 
an  application  of  the  Plaintiff  It.  Carter^  he,  the  Defend- 
ant, referred  him  to  Mr.  Bxmrke  the  solicitor  for  the 
Defendant  Mary  Smithy  and  cautioned  him  to  be  active 
in  following  up  his  claim. 

The  parties  went  into  evidence;  and  among  the  evi- 
dence produced  by  the  Plaintiffs  were  letters  which  had 
paused  before  the  institution  of  the  suit  in  1825,  be- 
tween Mr.  Tawscy  who  had  acted  as  the  solicitor  of 
«onie  of  the  Defendants,  and  the  solicitors  of  other 
Defendants.  Mr.  Tame  had  been  examined  as  a  witness 
by.  the  Plaintiffs,  aud  demurred  to  the  interrogatory 
requiring  the  production  of  this  correspondence,  and 
seeking  information  as  to  other  matters,  on  the  ground 
Dd  2  that 
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1836.  that  he  was  privileged  by  the  confidential  relation  in 
which  he  stood  to  some  of  the  Defendants,  but  that  de- 
murrer was  overruled,  with  liberty  to  the  parties  De- 
fendants to  raise  sndi  objections  as  they  should  be 
advised,  (a)  This  evidence  was  now  objected  to  on 
the  part  of  the  Defendants,  but  was  read  de  bene  esse. 
The  object  of  it  was  to  shew  that  the  claims  of  the 
PlaintifFs,  as  some  of  the  next  of  kin,  were  recognised 
by  the  Defendants,  so  long  ago  as  the  year  1817,  and 
that  the  Plaintiffs  and  Defendants  at  that  time  con- 
curred in  endeavouring  to  satisfy  the  executors  of  thdr 
claims,  and  to  induce  the  executors  to  distribute  the 
residue  among  them  without  a  suit. 

It  was  admitted  at  the  bar,  on  the  part  of  the  Plain- 
tifis,  that  there  was  no  case  against  the  Defendant  Mary 
Smith. 


Mr.  Kindersley  and  Mr.  Moore^  for  the  Plaintiffs. 

In  J)avid  v.  Frawd  {b)  it  was  assumed  for  the  pur- 
pose of  the  argument  that  the  Plaintiff  was  the  next  of 
kin ;  the  claim  of  the  Plaintiffs  in  this  case  is  of  course 
equally  subject  to  the  result  of  an  inquiry  in  the  Mas- 
ter's oflSce.  The  case  of  David  v.  Frcmd  established  the 
principle  that  the  decree  in  a  suit  for  the  administration 
of  an  intestate's  estate  does  not  declare  the  rights  of  the 
parties,  and  is  consequently  no  final  decision  against  the 
rights  of  those  who  may  claim  to  be  next  of  kin  against 
persons  who  have  been  found  by  the  Master  to  be  the 
next  of  kin,  and  among  whom  the  intestate's  estate  has 
been  actually  distributed.  The  Court  will  compel  le- 
gatees, who  have  received  their  legacies  before  the  credi- 
tors have  been  paid,  to  refund;  Gillespie  v.  Alexander  {c). 

and 

{a)  See  Sawyer  v.  Birchmore,         (6)  1  Mylne  <f  Xeen,  200. 
3  Mylne  rj-  Keeii^  S7S.  (c)  3  Ruts.  130. 
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and  persons  who  have  wrongfully  received  an  intestate's  1836. 
estate^  or  a  larger  share  of  it  than  they  are  entitled  to^ 
stand  exactly  in  the  same  situation  as  such  legatees. 
The  Plaintiffs  are  content  to  adopt  the  accounts  which 
have  been  taken ;  and  ask  only  for  the  share  of  the 
intestate's  estate  to  which  they  are  justly  entitled. 
The  defence  made  by  the  Defendants,  so  far  as  it  goes 
to  dispute  the  title  of  the  Plaintiffs,  is  an  unrighteous 
one»  since  they  recognbed  the  claims  of  the  Plaintifis 
lopg  before  the  institution  of  the  suit  by  the  executor, 
and  acted  for  a  considerable  time  in  concurrence  with 
the  Plaintifl&.  As  to  the  other  part  of  the  defence,  that 
the  Plaintiffs  had  notice  of  the  proceedings  in  the  ad- 
ministration suit,  and  that  they  were  urged  by  the  De- 
fendants to  carry  in  their  claims,  that  is  Inconsistent 
with  the  denial  of  the  PIainti£&'  titlcj  and  there  is  a 
distinct  allegation  in  the  bill  that  the  Plaintifi&  were 
ignorant  of  the  proceedings  until  after  the  distribution 
of  the  estate. 


Mr.  Pemberton  and  Mr.  Lynch,  contra. 

The  circumstances  of  this  case  differ  entirely  from 
those  in  David  v.  Fratxid;  and  the  principle  upon  which 
that  case  was  decided  is  sufficient  to  displace  all  title  to 
relief  on  the  part  of  the  present  Plaintiffs.  That  principle 
was,  that  no  person  can  have  his  rights  disposed  of  in 
an  administration  suit  in  his  absence,  unless  he  has  lost 
his  claim  to  relief  by  laches.  In  David  v.  Fronod  the 
Plaintiff  was  an  aged,  bed-ridden,  illiterate  woman,  who 
took  such  steps  as  she  was  capable  of  resorting  to  for 
the  purpose  of  enforcing  her  rights  very  shortly  after 
the  distribution  of  the  intestate's  estate,  the  proceed- 
ings in  the  suit,  wherein  the  estate  was  distributed,  being 
moreover  conducted  with  unusual  celerity.  Here  the 
Plaintiffs  had  full  notice  of  the  proceedings,  and  were 
D  d  5  repeatedly 
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18S6.        repeat^ly  urged  to  carry  in  their  claims,  if  they  had 
Sawybe       *"y»  ^"^  y^^  though  warned  of  the  consequences  of 
«.  their  neglect,  they  voluntarily  lay  by,  and  permitted  the 

fund  to  be  distributed.  The  reasonable  inference  ff6m 
such  conduct  is  that  the  Plaintiffs  had  no  claim  for  which 
there  was  any  foundation ;  and  even  if  they  had,  it  is  a 
claim  which,  after  such  gross  laches^  a  court  of  equity  will 
not  now  assist  them  in  enforcing.  Even  a  creditor  seek- 
ing to  call  back  a  fund  after  it  has  been  distributed,  must 
satisfy  the  Court  that  he  has  not  been  excluded  by  his 
own  laches  ;  and  if  he  fails  to  do  so,  the  Court  will  not 
permit  him  to  disturb  the  distribution.  Nothing  can  l)e 
more  unfounded  or  absurd  than  the  charge  upon  the 
Plaintiff'  bill  that  the  Defendants  concealed  the  state 
of  the  proceedings  from  them,  and  intimidated  different 
solicitors  to  whom  they  applied  for  assistance,  so  that  they 
were  unable  to  go  in  before  the  Master  and  establish 
their  claims.  The  correspondence  which  is  relied, upon 
as  shewing  that  the  Defendants  or  some  of  them,  in  the 
year  1817,  recognised  the  Plaintiffs  as  some  of  the  next 
of  kin,  and  equally  entitled  to  share  the  residue  with 
themselves,  is  inadmissible,  as  evidence ;  and  if  admissi- 
ble, proves  nothing  more  than  that  the  Defendants  were 
at  one  time  willing  to  make  a  compromise  in  order  to 
avoid  delay  and  litigation.  It  is  admitted  that  the  Plaintiffs 
have  no  case  against  Mary  Smithy  but  the  other  ex- 
ecutor is  still  held  responsible.  The  charge  against 
the  executors  is,  that  they  did  not  make  the  Plaintiffs 
parties  to  the  supplemental  bill.  But  Mary  Smith  is 
the  party  who  filed  the  bill,  and  who  had  the  con- 
duct of  the  suit;  and  therefore  if  either  of  the  ex- 
ecutors is  responsible  on  that  account,  it  is  the  person 
against  whom  the  charge  has  been  abandoned. 

/        The  case  of  the  Plaintiffs  is  entirely  destitute  of  merits, 
both  in  point  of  pleading  and  of  principle ;  in  point  of 

pleading. 
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ideadiogy  because  the  .Plaintiffs'  case  is  founded  in  gross        I836» 
misrepresentation,  no  attempt   having  been   made  to 
prove  the  false  allegations  in  the  bill  that  the  De- 
fendants concealed  the  state  of  the  proceedings  from 
the  Plaintiffs,  and  that  the  Defendants  intimidated  dif- 
ferent sdiicitors  to  whom  the  Plaintiffs  had  applied  for 
assistance,  as  if  in  such  a  case  solicitors  were  a  class 
of  persons  likely  to  be  intimidated ;  in  point  of  prin- 
ciple, because  nothing  can  be  more  contrary  to  justice 
and  to  law  than  the  principle  sought  to  be  established, 
which  is  no  other  than  this,  that  a  person,  who  has  had 
full  notice  of  the  proceedings  in  which  a  fund  was 
distributed  among  parties  under  the  decree  of  a  court 
of  justice^  and  who,  if  he  had  any  interest  in  that  fund, 
might  have  claimed  his  share,  and  was  even  invited  to 
do  so,  may  nevertheless  lie  by  and  see  the  fund  dis- 
tributed ;  wait  till  the  parties  have  received  the  money, 
treated  it  as  their  own,   and  spent  it,  as .  they  may 
well  consider  themselves  entitled  to  do  under  the  sanction 
of  a  court  of  justice;  and  then,  after  a  lapse  of  months 
or  years,  call  upon  those  parties  to  refund  the  money  so 
awarded  to  them,  and  claim  the  right  of  throwing  them 
into  gaol,  if  they  should  be  unable  to  make  restitution. 
This  is  a  principle  which  it  is  impossible  that  any  court 
of  justice  can  recognise  or  act  upon,  and  which  is  cer- 
tainly not  sanctioned  by  the  decision  in  David  v.  Frawd. 
That  case  was  undoubtedly  a  case  of  the  first  impression, 
whatever  opinion  the  judge  who  decided  it  might  en- 
tertain to  the  contrary.     The  case  was  new,  though  the 
decision  went  upon  the  well  established  principle  that 
a  man's  rights  shall  not  be  concluded  by  a  distribution 
of  property  in   which   he   is  interested,  made  in  his 
absence:  but  then  that  absence  must  be  involuntary, 
and  there  must  be  no  laches ;  and  it  is  a  total  misap- 
prehension of  the  principle  upon  which  that  case  was 
determined  to  suppose,  that  the  decision  went  to  sanction 

Dd  ^  sb 
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1836*  to  monstrous  a  claim  as  that  of  the  present  HaintMi, 
who  call  upon  parties  to  refund  the  money  which  they 
hxvft  received  under  the  sanction  of  the  Coarty  after 
having  voluntarily  looked  on  at  the  distribatioD  of  the 
fund  without  attempting  to  enforce  their  alleged  rights, 
and  cotatinue  to  lie  by  after  the  distribution  of  the  fond 
for  a  period  of  nearly  two  years. 

Mr.  Kinderdeyy  in  reply. 


Jime  2S.  TKe  Master  of  the  Rolls  (after  stating  the  facts  of 

the  case). 

From  the  commencement  of  the  suit,  instituted  in 
18S5,  until  the  distribution  of  the  testator's  estate  in 
Jb2y  1831,  every  thing  appears  to  have  been  regularly 
ccHiducted.  There  was  no  hurry  or  precipitation.  Two 
years  and  three  quarters  dapsed  between  the  decree 
directing  the  inquiry,  and  the  report  as  to  the  next  of 
Idn.  More  than  an  additional  year  elapsed  between  the 
date  of  that  raport  and  the  distribution  of  the  estate. 

At  the  end  of  nearly  two  years  after  the  distribution 
of  the  estate  the  persons,  who  obtained  the  money,  re* 
ceived  the  letter  from  the  solicitor  of  the  present  Plain- 
ti£&,  dated  the  2d  of  May  1833;  and,  that  letter  not 
being  answered,  the  present  bill  was  filed. 

The  parties  have  gone  into  evidence,  and  I  consider 
it  to  be  manifest,  from  the  letter  of  the  2d  of  May  18SS, 
that  the  Plaintiffs  knew  of  the  proceedings  during  their 
progress*;  and,  though  there  is  an  error  of  date  in  the 
evidence  of  George  Birchmore,  it  is  (with  the  exception 
of  that  error)  consistent  with  the  other  parts  of  the 
case.     The  correspondence  shews  that,  long  before  the 

pro- 
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proceedings  were  instituted,  the  Defendants  well  knew 
that  the  Plaintifb  claimed  to  be  some  of  the  next  of  kin 
of  the  testator ;  but  the  allegation  of  concealment  and 
iatimidatioa  is  wholly  destitute  of  proo£ 


1886. 


The  rule  applicable  to  cases  of  thb  nature,  as  stated 
by  Lord  Eldon  in  Gillespie  v.  Alexander  (a),  is  that  a 
creditor  who  does  not  come  in  till  the  executor  has  paid 
away  the  residue  is  not  without  remedy,  though  he  is 
barred  the  benefit  of  the  decree.  If  he  has  a  mind  to 
sue  the  legatees,  and  bring  back  the  fund,  he  may  do 
so ;  but  he  cannot  afiect  the  executor  at  all.  In  Damd 
V.  Frawd  (&),  Sir  John  Leach  determined  that  the  next 
of  kin,  who  had  made  no  claim  till  aflw  the  fund  was 
distributed,  might  maintain  a  suit  to  compel  those  who 
had  been  found  next  of  kin,  and  had  received  distri- 
bution, to  refund. 

But  all  cases  must  be  afiected  by  their  peculiar 
circumstances.  The  claim  of  the  creditor  in  Gillespie 
▼•  Alexander  was  under  investigation  in  the  Master's 
office,  before  and  at  the  time  when  the  order  was 
made  to  distribute  the  fund.  In  the  case  of  David  v. 
JFirawdj  the  proceedings  had  been  conducted  with  ex* 
traordinary  rapidity.  The  Plaintiff  did  not  know  of 
the  proceedings  till  after  the  distribution  had  taken 
place,  and  she  filed  her  bill  with  very  little  delay. 
In  the  case  of  Greig  v.  Somerville  (c)  there  had  been 
considerable  delay,  but  the  claimant  was  a  foreigner 
(the  Emperor  of  Bassia^  and  though  he  knew  of  the 
death  of  the  intestate  his  debtor,  the  advertisement 
in  the  London  Gazette  appears  to  have  been  the  only 
evidence  brought  to  charge  him  with  knowledge  of 
the  proceedings. 

This 


(a)  sRuit.  136. 

(6)  1  Mj^ne  ^  Keen,  800. 


(c)  1  Huii.  4"  Mylnc,  338. 
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This  case  therefore  differs  materially  from  the  others. 
The  Plaintifi  knew  of  the  proceedings,  instructed  soli- 
citors to  act  for  them  in  prosecuting  their  daim^  but  take 
no  proceedings  under  the  decree,  and  no  proceedings 
against  those  who  have  had  the  benefit  of  the  decree^ 
till  more  thaxt  two  years  after  the  distribution. 

I  think  that  ^nder  such  circumstances,  if  there  was 
tu>thing  else  to  affect  the  case,  the  Court  ought  not  to 
assist  parties  who  so  act ;  but  here  the  Defendants  knew 
of  the  Plaintiffs'  claims,  and  it  is  alleged  that  those 
claims  were  not  only  known  by  the  Defendants,  but 
admitted  by  them  to  be  just;  and  if  the  &ct  were  so,  I 
think  that  the  Plaintiffs,  notwithstanding  their  own 
negligence,  might  be  entitled  to  relief.  One  set  otjpeX" 
sons,  knowing  that  the  right  of  which  they  claimed  the 
benefit  was  common  to  themselves  and  to  other  per- 
sons, could  not,  on  the  false  pretence  of  their  being  the 
only  persons  entitled,  be  permitted  to  avail  themselves 
of  the  authority  of  the  Court  to  obtain  the  whole  fund 
for  themselves  to  the  exclusion  of  the  others  whom  they 
knew  to  be  equally  entitled. 

But  on  a  careful  examination  of  the  correspondence, 
and  of  the  proceedings  in  the  cause,  so  far  as  they  have 
been  brought  under  my  notice,  I  am  satisfied  that 
at  tlie  time  when  the  first  bill  was  filed,  and  before 
the  decree,  none  of  the  twelve  persons  claiming  to  be 
next  of  kin  had  made  out  a  title.  For  the  purpose 
of  avoiding  trouble  and  expence,  and  to  induce  the  ex- 
ecutors to  divide  the  fund,  any  of  the  claimants  were 
probably  willing  to  admit  the  claims  of  the  others; 
but  there  is  nothing  to  shew  that  satisfactory  proofs 
were  ever  adduced,  or  that  any  party  agreed  to  admit 
the  validity  of  the  claims  of  the  others  notwithstanding 
the  want  of  satisfactory  proofs. 

Whether 
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Whether  the  Plaintifis  have  now  proved  that  they  ^  18S6. 
are  next  of  kin,  has  not  been  discussed  before  me ;  nor 
is  it  necessary ;  for,  under  the  circumstances  to  which 
I  have  adverted,  considering  the  knowledge  which 
the  Plaintiffs  had  of  the  former  procieedings ;  their 
neglect  to  go  in  and  prosecute  their  claims;  the  lapse 
of  time  after  distribution  before  the  present  suit  was 
instituted ;  the  failure  of  the  Plaintiffi  to  establish  any 
case  of  concealment,  or  intimidation ;  or  any  conclusive 
recognition  by  the  Defendants  of  the  validity  of  their 
claims,  I  am  of  opinion  that  the  Plaintiffs  cannot  sus- 
tain the  suit,  and  I  am  therefore  con!ipelled  to  dismiss 
the  bill;  and  as  the  Defendants  have  nothing  to  do 
with  the  default,  if  any,  which  has  deprived  the  Plain- 
tiff of  die  opportunity  of  making  out  such  claims, 
if  any,  as  they  may  have  been  justly  entitled  to,  I  must 
dismiss  it  with  costs. 

Bill  dismissed  with  costs. 
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April  2s.  JENNINGS  V.  SIMPSON. 

A  declaration,   HPHIS  was  a  creditor's  suit  on  behalf  of  the  Plaintiff^ 

ofTheCoun,  A  bond  creditor,  and  all  other  the  creditors  of 

c&°°o^  ^.>°-    Stephen  Simpson  deceased,  against  the  Defendant,  5i»^ 

a  decree  taken  «<m's  executor. 
by  the  Plain- 
tiffin  the  ab- 
sence of  the  The  Defendant  by  his  answer  admitted  the  bcmd, 

vhk^  ?ecrec  *"^  ^*^  shortly  after  the  testator's  decease,  he  received 

must  be  Buch  a  letter  from  the  Plaintiff  stating  that  the  Plaintiff  was 

ttff  can  abide  ^"  possession  of  the  bond,  and  that  subsequently  to  the 

by  a^  his  own  receipt  of  such  letter,  he  had  paid  many  simple  con- 

In'acre-  tract  creditors,  whose  names  were  mentioned  in  the 

S?cn£t  Sd  «=h«dule  annexed  to  his  answer, 
not  appear  at 

Md^hTco^n-       ^^  *®  ^"^®  coming  on  to  be  heard  the  Defendant 

sel  for  the  did  not  appear,  and  Mr.  Webster^  for  the  Plaintiff,  took 

troduced  into    such  decree  as  he  could  abide  by. 
the  minutes  of 

declaration  I"  the  minutes  of  the  decree  prepared  by  the  oounsd 

that  the  De-     fg,.  ^^  Plaintiff,  a  declaration   was  inserted,  in  con- 

fendant  bad 

n^t)ce  of  the     formity  with  the  admission  in  the  Defendant's  answer, 

bilmT'^^ich      ^^*^  ^^^  Defendant  had  notice  of  the  Plaintiff^s  bond. 

was  admitted    The  Registrar  declined  to  draw  up  the  decree  with  that 

l^ie  dedw^^^*^'  declaration,  and  gave  out  a  minute  of  the  common 

ation  was         decree  in  a  creditor's  suit 
irre^lar,  the 
Plaintiff  being 

entitled  only         jj^.  Webster  now  applied  to  the  Court  for  leave  to 

to  the  com-  '^* 

muo  decree  in  insert  this  declaration  in  the  decree,  submitting  that,  if 

suU*^^'^*^'*       it  were  not  introduced,  the  Plaintiff  would  be  in  a  worse 

situation  than  he  would  have  been  if  the  Defendant  had 

appeared,  and  that  the  Plaintiff  was  entitled  to  it  upon 

the  face  of  the  answer. 

The 


CASES  IN  CHANCERY.  WS 

The  Master  of  the  Roxls.  1836. 

A  declaration  is  the  act  of  the  Court,  and  I  think  Jenningi 
that  the  Registrar  is  right  in  considering  that  it  cannot  Simpson. 
be  introduced  into  a  decree  taken  by  the  Plaintiff  at  his 
own  peril,  in  the  absence  of  the  Defendant  The  Plain- 
tiff must,  according  to  the  usual  practice,  take  such  de- 
cree as  he  can  abide  by,  without  the  interposition  of 
the  Court 


BENNETT  v.  REES.  Aug.  4. 

fYlHE  bill  was  filed  by  the  vendors  for  the  specific  In  suits  for 

•■-     performance  of  a  contract  for  the  purchase  of  an  J^rmwace^^" 

estate  by  the  Defendant     The  answer  of  the  Defendant  between 

admitted  the  contract,  and  that  the  Plaintifis  had  de-  p^chas^, 

livered  to  him  an  abstract  of  their  title;  but  the  De-  everything 

connected 
fendant  said  he   was  advised  that  the  same  was  an  with  the  title 

imperfect  abstract,  inasmuch  as  there  was  nothing  to  "w^^'ftu 

shew  that  the  title  disclosed  thereby  was  the  title  to  usual  re- 

the  said  purchased  premises.     And  the  answer  further  ,^cdon  al^to 

stated  that  the  Plaintiff  had  never,  before  the  filing  the  vendor's 

of  the  bill,  produced  any  or  sufficient  evidence  of  the  be  added  by 

identity  of  the  premises  which  were  the  subject  of  the  ^^y  oUn- 

.rt  .  .        ,  .       ,         ,  quirytothat 

contract  with  the  premises  mentioned  in  the  abstract  reference;  but 

And  the  Defendant  believed  that  the  Plaintiff  had  not  ^}':  ^^^  "f^ 

not  allow  any 

at  any  time  up  to  that  period  been  able  to  make  a  good  inquiry  to  be 
^•*i    -..    al         a    •  added  as  to 

title  to  the  premises.  matters  which 

have  no  re- 
A  .  1  »  i*   t     -r^  i*     1     ference  to  the 

A  motion  was  now  made,  on  the  part  of  the  Defend-  title,  and 

ant,  that  it  might  be  referred  to  the  Master  to  inquire  ^i''^.j.fj\"^*^ 
whether  a  good  title  could  be  made  to  the  premises  in  the  answer, 
question,  and  whether  the  Plaintiffs  ever  and  when  de- 
livered 


M« 
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livered  to  the  Defendant  an  abstract  o£  their  th]e>  and 
whether  the  same  was  a  perfect  abstract,  or  in  any  and 
what  way  deficient ;  and  if  deficient,  whether  the  De* 
fendant  ever  and  when  made  any  objection  on  account 
of  such  deficiency,  and  whetlier  such  alistract  was  afters- 
wards  perfected,  and  when,  with  liberty  to  state  special 
circumstances. 


In  support  of  the  motion  it  was  said  that,  it  being  ex- 
tremely probable  in  this  case  that  the  only  question  be- 
tween the  parties  would  be  ultimately  one  of  costs,  the 
object  of  the  present  application  was  to  save  the  expense 
of  an  additional  reference  to  the  Master.  Before  Lord 
Bosslyn's  time  there  was  no  instance,  in  a  suit  between 
vendor  and  purchaser,  of  a  reference  being  granted  upon 
motion  to  inquire  as  to  the  tide  of  the  vendor.  In  Afoss 
V.  Matthews  (a)  Lord  Bossh/Uj  upon  the.  Defendants 
motion  after  answer,  directed  a  reference  as  to  the  title, 
to  which  he  added  an  inquiry  when  the  abstract  was  de- 
livered. In  Wright  V.  Bond  (ft),  after  answer  submittbg 
to  perform  the  contract.  Lord  Eldofij  upon  the  motion 
of  the  Plaintifi^  directed  a  reference  as  to  title,  and 
whether  a  good  title  appeared  upon  the  abstract ;  and 
he  observed  that  there  was  then  a  variety  of  precedents 
for  such  an  order,  though  he  should  have  doubt^  of  it 
fifteen  years  ago.  In  Balmanno  v.  Lumley  (c)  the  refer- 
ence as  to  title  was  ordered  even  before  answer;  and  in 
Gibson  v.  Clarice  {d).  Lord  Eldon  seems  to  have 
thought  that  the  Court  had  gone  too  far  in  receding 
from  the  old  practice,  and  that  the  inquiry  at  what  time 
a  title  could  be  made  could  only  be  properly  made 
upon  further  directions.  The  case  of  Jennings  v.  Hop^ 
ton  (e),  however,  settled  the  practice  of  the  Court  upon 

diis 


(a)  5  Vet.  279. 
ib)  1 1  Vei.  39. 
(c)  I  V.^rB,  224. 


{d)^r.^B.  109. 
(e)  1  Mad.  211. 
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tkis  point;  in  that  case^  Sir  T.  Phimer^  after  oonsultiog  1886. 
die  Lord  Chancellor,  ruled  that  where  there  was  a  re- 
ference upon  the  tide,  the  reference  must  be  complete^ 
and  extend  to  all  that  regards  the  title.  In  Hyde  v. 
i¥rou^Uan  {a)  Sir  John  Leach  refused  to  grant,  on  a 
8q>amte  motion,  an  order  to  inquire  at  what  time  a 
title  was  made,  where  the  party  had  omitted  in  the  first 
instance  to  add  that  inquiry  to  the  order  for  a  reference 
of  title.  The  mere  finding  by  the  Master  that  a  good 
tide  was  not  made  until  after  the  filing  of  the  bill,  was 
not  conclusive  as  to  fixing  the  vendor  with  costs.  Long  v. 
ColUer.  (b)  It  was  expedient  therefore  that  such  inquiries 
should  be  added  to  the  common  order  as  would  enable 
the  Court  at  the  hearing  to  form  a  judgment  at  once 
upon  the  question  of  costs.  In  Holwood  v.  Bailey  {c)  the 
Master  found  that  a  recovery  had  not  been  sufiered  until 
after  the  filing  of  the  bill;  and  it  being  insisted  on  the 
part  of  the  vendor  that  his  solicitor  had  ofiered  to  suffer 
the  recovery  before  the  filing  of  the  bill,  which  offer  was 
not  accepted,  the  Court  directed  a  second  reference  to 
ascertain  upon  what  grounds  the  Master  had  found  that 
a  good  title  was  not  shewn  before-  the  filing  of  the  bill. 
The  expense  of  this  second  reference  might  have  been 
avoided  by  adding  a  sufficiently  comprehensive  inquiry 
to  the  common  order.  The  only  question  was  whether 
the  inquiries  asked  for  related  to  the  title;  if  they  i  did, 
they  were  within  the  rule  laid  down  by  Sir  Tkomas 
Plioner  in  Jennings  v.  HopUm. 

On  the  other  side,  it  was  contended  that  such  an 
order  as  was  now  asked  for,  on  the  part  of  the  vendor, 
was  altogether  without  precedent,  and  could  not,  con- 
sistently with  the  established  practice,  be  granted   by 

the 

(a)  5  Mad.  279.  (c)  4  Rust.  271. 

(&)  4  RttSi.  267. 
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1836,  the  Court.  In  Jennings  ▼.  Hopton^  wbera  the  rale 'mm 
laid  down  that  a  reference  upon  the  title  must  eztaid  6» 
all  that  regarded  the  title,  Sir  Thomas  Plumer  added^ 
^*  but  not  to  other  matters.**  Novr  there  was  noCUoi^  in 
the  pleadings  to  warrant  such  an  addition  to  the  taa^ 
mon  order  as  that  now  asked  for ;  and  the  Court  woiM 
not  direct  an  inquiry  upon  motion  whidi,  eztendtBg 
as  it  did  to  matters  foreign  to  the  pleadings,  could  not 
be  directed  even  upon  decree.  In  Long  v.  Collier 
there  were  special  circumstances.  No  specialty  was 
shewn  in  the  present  case;  and  generally,  when  the 
Master  reported  against  the  title,  the  purchaser  was 
entitled  to  move  for  the  dismissal  of  the  bill;  Walien  r. 
Pyman.  {a) 

Mr.  Kindersley  and  Mr.  Cooper^  in  support  of  the 
motion. 

Mr.  Ltojfd^  contra. 

The  Masteh  of  the  Rolls. 

In  suits  for  specific  performance  between  vendor  and 
purchaser,  the  Court  has,  for  some  time  past,  been  in 
the  habit,  upon  admission  of  the  Defendant  by  his  an- 
swer that  there  is  nothing  but  the  title  in  dispute,  of 
directing  a  reference^  upon  motion,  to  inquire  into  the 
title ;  and  even  before  answer  the  title  will  be  referred, 
when  no  objection  is  raised  by  the  Defendant  Eveiy 
thing  that  appears  to  be  connected  with  the  title  may 
be  the  subject  of  that  reference.  I  think,  therefore, 
that  there  is  no  objection,  in  addition  to  the  ordinary 
reference,  to  an  inquiry  whether  the  Defendant  objected 
at  any  time  to  the  want  of  evidence  as  to  the  identity 
'  of  the  premises.      As  to  the  inquiry  whether  the  ab- 

istract 
(a)  19  Vet,Z5U 
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■Inict  was  perfect,  and  if  deficient,  in  what  respects  its  1836. 
deficiency  consisted,  and  whether  it  was  ever  perfected, 
the  ordinary  rule  of  the  Court  does  not  justify  the  in- 
trodnctioa  of  that  part  of  the  proposed  reference.  It 
was  directed  by  Sir  John  Leachy  that  in  every  order  by 
which  it  was  referred  to  the  Master  to  inquire  whether 
s  good  title  could  be  made,  there  should  be  inserted  a 
direction  that,  if  the  Master  should  find  that  a  good 
title  could  be  made,  he  should  inquire  when  it  was  first 
shewn ;  and  so  the  order  is  now  always  made,  unless 
for  some  reason  stated  at  the  time,  and  by  the  express 
direction  of  the  Court,  the  inquiry  as  to  the  time  when 
a  good  title  was  first  shewn  should  be  omitted. 

The  order  was  as  follows :  — 

**  His  Lordship  doth  order  that  it  be  referred  to  the 
Master  of  this  Court  to  inquire  and  state  to  the  Court 
whether  the  Plaintiff  can  make  a  good  title  to  the  estate 
in  question,  in  this  cause  agreed  to  be  purchased  by  the 
Defendant,  and  when  such  title  was  first  shewn,  and 
whether  the  Defendant  or  his  solicitor  ever  and  when 
required  of  the  Plaintiffs  or  their  solicitor  any  and  what 
evidence  oC  the  identity  of  the  premises  in  the  abstract 
with  the  premises  purchased ;  and  for  the  better  making 
the  said  inquiry,  the  parties  are  to  produce  before  the 
Master  upon  oath  all  deeds,  books,  papers  and  writings 
in  their  custody  relating  thereto,  and  to  be  examined 
upon  interrogatories  as  the  Master  shall  direct." 


Vol.  L  Ee 
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May  3» 
Aug.  4. 


DOUGLAS  V.  CONGREVE. 


A  testator  *RY  a  settlement  dated  the  1st  of  October  1828,  made 

gave  to  M.  S.  jn  contemplation  of  a  marriage,  which  was  shortly 

50,000^  5  per  ^            ,        ,        .     ,    ,                V     T^.  .    .«.  ,-^          *L 

cent,  consols,  afterwards  solemnised,  between  the  Flamtiff  Margaret 

ferreVwithin  ^toddart  Douglas,  then  Margaret  Brazier,  and  the  De- 
six  months       fendant  James  Douglas  Stoddart  Douglas,  the  sum  of 

l^e^mdT  ^h^^^'  ^^^  ^^^-  *'>^«®  P®^  ^"^  consolidated  hank  an- 
after  giving  a  nuities  was  transferred  into  the  names  of  trustees  upon 
dficand'pecu-  trust  to  pay  the  interest  and  dividends  thereof  to  the 
niaiy  legacies,  plaintiff,  or  such  person  or  persons  as  she  should  from 
that  the  duty  time  to  lime  by  any  writing  direct  and  appoint,  but  not  so 
"e^un?"  ^^^  *^  ^^  deprive  herself  of  the  benefit  thereof  by  sale,  mort- 
iegacies  there-  gage,  charge,  or  otherwise  in  the  way  of  anticipation, 
in  e  ore  ^^  ^^^  during  her  natural  life,  for  her  sole,  separate, 

and  independent  use  and  benefit,  so  as  not  to  be 
in  any  manner  subject  to  the  debts,  engagements, 
or  control  of  her  then  intended,  or  any  future  hus- 
band ;  and  after  the  decease  of  the  Plaintiff  in  the  life* 
time  of  the  said  J.  D.  SL  Douglas,  upon  trust  to  pay 
the  interest  and  dividends  to  J.  i).  &  Douglas  for 
his  life,  and  after  the  decease  of  the  survivor  of  them 
the  said  J.  Z).  S.  Douglas  and  the  Plaintiff,  it  was 
provided  that  the  said  trust  monies,  &c«  and  the  in* 
terest,  and  dividends    should  remain,   in  case  there 


Qucathed 
snould  be 
paid  out  of 
nis  general 
personal  es- 
tate: 

Held,  that 
the  legacy  of 
the  stock  was 


:  apeci 
niary  legacy, 
and  conse- 
quently not 
exempted 
under  this 
clause  of  the 
will  from  the 


should 


payment  of 
legacy  duty. 

The  testator  devised  and  bequeathed  the  residue  of  his  estate  and  effects  real 
and  personal  to  trustees,  upon  trust  to  convert  the  same  into  government  securities 
in  their  own  names,  and  to  pay  the  interest  and  dividends  thereof  to  M.  S.  for  her 
life,  and  after  her  decease  to  pay  and  transfer  such  residue  in  equal  moieties  to  the 
persons  therein  mentioned : 

Held,  that  the  tenant  for  life  was  entitled  to  the  interest  of  the  residue,  making 
interest  as  it  stood  at  the  time  of  the  testator's  death,  until  the  end  of  one  year,  or 
so  much  of  that  year  as  should  elapse  before  the  conversion  of  the  residue  accord- 
ing to  the  direction  of  the  will. 
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should  be  any  child  or  children  of  the  Plaintiff  either  -  1SS6. 
by  the  said  J.  D.  S.  Douglas  or  any  future  husband,  -^  j^  ■ 
in  trust  for  such  children  or  child  in  manner  therein  9. 

mentioned.  And  in  case  there  should  be  no  child  or  ^JNoaiv* 
children  of  the  Plaintiff,  in  whom  the  said  trust  monies 
should  become  absolutely  vested  under  the  trusts 
therein  declared,  then  the  said  trust  moniefl,  &C.9  should, 
if  the  Plaintiff  should  survive  tbe  said  J.  D.  &  Douglas^ 
be  in  trust  for  the  Plaintiff,  her  executors,  adminis^ 
trators,  and  assigns,  for  her  absolute  benefit;  but 
if  the  Plaintiff  should  die  in  the  lifetime  of  the  said 
JC'D.  jSL  Doitglas,  then  upon  such  trusts,  and  for  such 
intents  and  purposes  as  the  Plaintiff  by  any  deed  in 
writbg  or  by  her  kst  will  and  testament  should,  in 
manner  therein  mentioned,  direct  or  appoint;  and  in 
defiuilt  of  such  direction  or  appointment,  in  trust  for 
J^  iX  &  Douglas^  his  executors,  administrators,  and  as- 
^^19,  finr  his  and  dieir  ow^u  absolute  use.  And  Ji  D.& 
Douglas,  hereby  covenanted  with  the  trustees  of  the  set* 
tiement,  that,  if  at  any  time  or  times  during  the  then 
intended  coverture  any  real  or  personal  estate  should 
descend,  or  devolve  to,  or  vest  in  the  Plaintiff,  or  in  tha 
said  c7.  D.  S.  Douglas  in  her  right,  which  real  or  per* 
sonal  estate  should  by  any  one  devise,  bequest,  or  other 
act  exceed  the  sum  of  200/.,  then,  and  so  often  as  the 
same  should  happen,  he  the  said  J.  D.  5.  Douglas 
would  execute,  'or  cause  to  be  executed,  or  join,  or  » 

concur  with  the  Plaintiff,  her  heirs,  executors,  or  ad* 
ministrators,  in  executing  all  such  acts  as  should  be 
necessary  and  proper  for  conveying,  assuring,  and  con- 
firming the  said  real  and  personal  estate  in  sndi 
manner  as  that,  regard  beijig  had  to  the  nature  and 
quality  of  the  premises  respectively,  the  said  real  and 
personal  estate  might  be  vested  in  the  trustees  or 
trustee  for  the  time  being  of  the  said  indenture,  upon 
such  trusts,  and  for  such  intents  and  purposes  as  would 
£  <  2  best, 
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best,  or  nearest  correspond  with  the  trusts,  intents,  and 
purposes  therein  expressed  and  contained  concerning 
the  same  trust  monies,  and  in  the  mean  time  to  permit 
the  same  to  be  held,  enjoyed,  and  disposed  of  ac- 
cordingly. 

George  Douglas^  the  testator  in  the  canse,  by  his 
will,  dated  the  12th  of  March  1831,  after  directing 
all  his  just  debts  to  be  fully  paid,  gave  and  be- 
queathed to  Mrs.  Margaret  Stoddartj  wife  of  James 
Douglas  Stoddartj  'then  residing  with  him,  50,000/., 
three  per  cent  consolidated  annuities,  to  be  transferred 
within  six  months  after  his  decease  to  her,  or  as  she 
should  direct  for  her  own  sole  and  separate  use,  in- 
dependent of  her  husband ;  and  he  gave,  devised,  aCdd 
bequeathed  all  his  manors,  messuages,  farms,  lands, 
and  hereditaments  at  Chilston  and  elsewhere  in  the 
county  of  KerU^  with  their  appurtenances,  together  with 
the  use  of  all  his  household  goods,  plate,  linen,  horses, 
and  other  cattle,  and  all  his  farming,  and  gardening, 
live  and  dead  stock,  implements  and  utensils  used  in, 
and  about  his  said  estates,,  unto  the  said  Margaret 
Stoddart  for  and  during  the  term  of  her  natural  life, 
for  her  independent  use  and  benefit;  and  from  and 
after  her  decease,  he  gave,  devised,  and  bequeathed  all, 
and  every  his  said  manors,  lands,  and  hereditaments, 
with  the  goods  and  chattels  therein,  and  thereon  as 
aforesaid,  unto  and  to  the  use  of  the  said  James 
Douglas  Stoddart  for  his  natural  life,  with  remainder 
to  the  use  of  the  heirs  of  the  body  of  Margaret  Stoddart 
in  tail,  with  remainder  to  the  use  of  his  nephew,  the 
Revd.  Alexander  Houstourti  for  his  natural  life,  with 
remainder  to  the  use  of  the  heirs  of  his  body  in  tail, 
with  remainder  to  the  use  of  his  niece  Elizabeth  Hous* 
toufij  for  her  life,  with  remainder  to-  the  use  of  the 
heirs  of  her  body  in  tail,  with  remainder  to  the  use 

of 
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of  her  cousin,  Aretas  Akers^  for  bis  natural  life,  with        1856. 
remainder  to  the  use  of  the  heirs  of  his  body  in  tail.      Douglas 
And  he  thereby  declared  that  all  the  aforesaid  limit-*  v, 

atioQs  of  his  estate  were  intended  by  him  to  be  in  ^  ^^  • 
strict  settlement,  with  remainder  to  his  own  right  heirs 
for  ever;  and  he  gave,  devised,  and  bequeathed  all 
his  plantations,  and  real  estate  whatsoever  in  the  island 
of  Grenada^  with  all  the  n^oes  and  slaves,  cattle 
and  personal  estate  whatsoever  thereon  unto  the  said 
James  Douglas  Stoddart,  his  heirs,  executors^  adminis- 
trators, and  assigns,  for  ever;  and  he  devised  and 
bequeathed  all  his  plantations  and  real  estate  in  the 
island  of  TobagOj  with  the  negroes,  slaves,  cattle,  and 
personal  estate  thereon,  unto  George  Stoddart  (brother 
of  the  said  James  Douglas  Stoddart)  his  heirs,  executors, 
administrators,  and  assigns  for  ever.  And  he  gave 
and  bequeathed  his  leasehold  house  in  Cumberland 
Street^  Porlman  Square^  with  the  fixtures,  furniture,  and 
household  goods  and  effects  therein,  unto  the  said 
Elizabeth  Houstoun  for  her  own  absolute  use  and 
benefit,  and  also  the  sum  of  100/.  to  purchase  a  gold 
repeating  watch ;  and  he  gave  and  bequeathed  luito  his 
nephew,  the  Revd.  Alexander  Houstoun j  the. sum  of 
5000L;  and,  after  giving  a  considerable  number  of 
pecuniary  legacies  to  the  persons  therein  named,  he 
directed  that  the  duty  upon  all  the  pecuniary  legacies^ 
thereinbefore  bequeathed,  should  be  paid  out  of  hi^ 
general  personal  estate ;  and  as  to  all  the  rest,  residucy 
and  remainder  of  his  estate  and  effects  whatsoever, 
and  wheresoever,  real  and  personal^  he  gave,  devised, 
and  bequeathed  the  same  unto  William  Congjrevei 
Balph  Dunn  and  John  Motrison^  their  beirs^  exe- 
cutors, and  administrators,  according  to  the  natures 
and  qualities  thereof,  upon  trust  to  convert  the  same 
into  government  securities  in  their  own  names,  and 
to  pay  to  the  said  Margaret  Stoddart^  or  to  empower 
Ee  3  her 
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i6se. 
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ber  to  receive  and  take  the  interest  and  dividoida 
thereof  for  her  natural  life*  for  ber  sole^  separate^  and 
independent  use  and  beneBt;  and  from  and  after  her 
decease,  to  pay,  assign,  and  transfer  one  moiety  of  all 
such  residue  unto  the.Revd.  Alexander  Haustoun  for 
bis  own  absolute  use  and  benefit,  and  the  other,  or  re- 
tnaining  moiety,  unto  his  relation,  Aretas  Aken^  for  his 
own  absolute  use  and  benefit.  And  he  appointed  the 
daid  WiUiam  Congreve^  Ralph  Dunuj  and  John  Morrison, 
executors  of  his  wilL 


The  testator  died  on  the  12th  of  March,  188S,  and 
his  will  was  proved  by  WiUiam  Congreoe  and  Ralph 
Dunn,  two  of  the  executors  named  therein. 

James  Douglas  Stoddart,  after  the  testator's  death, 
assumed,  by  the  King's  license,  the  name  of  Douglas. 

The  bill  was  filed  by  Margaret  Stoddart  Dot^kts, 
by  her  next  friend,  against  the  executors,  against  her 
husband,  James  Douglas  Stoddart  Douglas,  and  against 
other  parties  interested  under  the  will,  to  have  the  will 
established,  and  the  trusts  thereof  carried  into  execution* 

The  decree,  made  at  the  hearing,  directed  the  usoal 
accounts  and  inquiries;  and  on  the  cause  coming  on  for 
further  directions  on  the  Master's  report,  the  following 
questions  were  raised  on  the  construction  of  the  will : 

First,  whether  the  legacy  of  50,000/.  three  per  cent 
consols,  given  to  the  Plaintiff  for  her  sole  and  separate 
use,  was  subject  to  the  covenant  of  her  husband^  con^ 
tained  in  the  marriage  settlement. 


Secondly,  whether  a  portion  of  the  plate,  deposited 
widi  the  testator's  bankers  at  the  time  of  his  deaths 

passed 
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passed  under  the  will  to  the  Plaintiff,  or  was  to  be  con- 
sidered as  part  of  the  testator's  residuary  personal 
estate.  ^   v. 

CoNfiRfiVS. 

Thirdly,  what  interest  the  Plaintiff  took  in  the  va- 
rious chattels  bequeathed  to  her  for  her  use  during  her 
lifci  with  remainder  over. 

Fourthly,  what  estate  the  Plaintiff  took  under  the 
devise  of  the  real  estate  at  Chikton  and  elsewhere  in 
the  county  of  Kent. 

Fifthly,  whether  the  bequest  of  the  50,000/.  three  per 
cent,  consols  was  to  be  considered  as  a  pecuniary  legacy, 
and,  as  such,  exempted  by  the  testator  from  the  pay- 
ment of  legacy  duty* 

Sixthly,  from  what  time  interest  was  payable  on  the 
bequest  of  the  testator's  residuary  personal  estate. 

The  question  whether  the  Plaintiff  took  an  estate  tail, 
or  an  estate  for  life,  under  the  devise  of  the  Kentish 
estates,  was,  upon  a  suggestion  that  the  parties  were 
desirous  of  having  the  opinion  of  a  court  of  law,  directed 
to  be  made  the  subject  of  a  case. 

Mr.  Pemberton  and  Mr.  Griffith  Richards,  for  the 
Plaintiff. 

The  first  question,  arising  upon  this  will,  is,  whether 
the  Plaintiff  is  entitled  to  have  the  legacy  of  50,000/. 
three  per  cent  consols  transferred  to  her  according  to 
the  express  direction  of  the  testator,  or  whether  that 
legacy  is  subject  to  the  covenant  in  the  settlement,  under 
which  the  husband  covenants  to  concur  in  settling  upon 
the  trusts  of  the  settlement  any  sum  exceeding  200/. 
Ee  4  which 
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18S6.       which  might  thereafter  vest  in  the  Plaintiff  or  in  hkf" 
'  -  '  ^  ^   self  in  her  right.     That  provision  in  the  settlement  19 
t,  clearly  intended  to  be  applicable  only  to  sudi  after- 

CoKORETE.  acquired  property  as  might  be  subject  to  the  control  of 
the  husband,  and  not  to  property  given,  as  this  legacy  is 
given,  to  her  sole  and  separate  use«  The  covenant 
could  not  preclude  the  author  of  the  settlement  from 
making  a  bequest  to  the  Plaintiff  for  her  absolute  bene- 
fit. There  are  no  children  of  the  marriage,  and  Mr. 
Douglas  concurs  with  the  Plaintiff  in  desiring  that  the 
legacy  should  be  transferred  to  her,  in  conformity  with 
the  direction  in  the  will. 

The  next  question  is,  whether  the  Master  is  right  in 
finding  that  a  certain  portion  of  plate  belonging  to  the 
testator,  which  was  deposited  at  his  bankers'  upon  his 
going  abroad,  and  continued  to  be  so  deposited  at  the 
time  of  his  death,  did  not  pass  under  the  bequest  to  the 
Plaintiff  of  the  use  of  all  the  testator's  goods,  plate,  &&, 
used  in  and  about  his  estates,  for  her  life,  with  re- 
mainder over ;  or  whether  this  portion  of  the  plate  is 
undisposed  o£  The  words  of  the  will  do  not  confine 
the  gift  to  the  plate  actually  in  the  house;  the  service 
of  plate  was  incomplete  without  that  part  of  it  which 
was  deposited  with  the  bankers;  and  it  is  clear  that 
the  testator  could  never  have  intended  that  a  part  only 
of  his  plate  should  be  used  and  enjoyed  by  the  Plaintiff, 
and  that  the  other  part  should  fall  into  the  residue. 

With  respect  to  the  bequest  for  life  to  the  Plaintiff 
of  the  testator's  household  goods,  plate,  linen,  horses, 
and  other  cattle,  live  and  dead  stock,  &c.,  thefe  is  a  dis- 
tinction as  to  those  things,  " qtue  ipso  usu  coniumuniur,* 
and  which,  being  incapable  of  a  limitation  over,  most 
be  considered  as  the  absolute  property  of  the  Plaintiff. 

.    In 
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In  TtandaUy.  Russell  (a)  Sir  William  Grant,  after  ob-        1836. 
serving  that  originally  there  could  be  no  limitation  over     ^^^^^ 
of  a  chattel,  says  that  "  a  gift  for  life  of  a  chattel  is  now  v, 

construed  to  be  a  gift  of  the  usuft'uct  only.  But,  when 
the  use  and  the  property  can  have  no  separate  existence, 
It  should  seem  that  the  old  rule  must  still  prevail,  and 
that  a  limitation  over,  after  a  life  interest,  must  be  held- 
to  be  ineffectual.'' 

As  to  the  question  whether  the  bequest  of  50,000/* 
three  per  cent,  bank  annuities,  to  be  transferred  within 
six  months  after  the  testator's  decease,  is  to  be  con- 
sidered as  a  pecuniary  legacy,  it  is,  in  effect,  a  bequest 
of  so  much  money  as  would  purchase  that  amount  of 
stock.  A  gift  of  an  annuity  gives  the  legatee  a  right 
to  call  for  the  value  of  the  annuity  in  monies  num^ 
bered :  Dawson  v.  Heam  (b) :  now  stock  is  money  in 
the  hands  of  tlie  government,  and  the  holder  of  stock 
is  entitled  to  a  perpetual  annuity,  redeemable  on  pay-> 
ment  of  the  money.  A  gift  of  stock  is  a  gift  of  a  par-* 
ticttlar  species  of  annuity,  and  entitles  the  legatee  to  the 
value  of  the  stock,  as  much  as  a  gift  of  any  other  an-* 
nuity  entitles  the  legatee  to  call  for  the  value  of  the 
annuity.  It  is  a  pecuniary  legacy,  therefore ;  and,  being 
a  pecuniary  legacy,  it  is  exempted  by  the  testator  from 
the  payment  of  legacy  duty. 

The  last  question,  whether  the  tenant  for  life  of  the 
residue^  which  is  directed  to  be  converted  into  govern- 
ment  securities,  is  entitled  to  the  income  during  the  first 
year  after  the  testator's  death,  is  a  very  important  one 
to  the  Plaintiff,  involving,  as  it  does,  the  interest  upon 
a  sum  of  more  than  100,000/. 

thtf 

(ff)  5  Mer.  195.  {h)  1  Busi.^  Mt^lne,  606. 
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The  disposition  of  the  residue  is^  in  the  present  case, 
made  in  the  most  ordinary  terms :  the  testator  directs 
#.  "  his  trustees  to  convert  the  residue  of  his  real  and  per« 
CoNonxTs.  ^Q^^i  estate  into  government  securities,  and  to  paj  the 
interest  and  dividends  to  Margaret  Stoddart  for  Iter 
life,  and,  after  her  decease,  to  transfer  the  principal  in 
equal  moieties  to  the  two  persons  named  in  the  will. 
Simple,  however,  as  the  language  of  the  will  is,  no 
uniform  rule  has  been  established  for  the  payment  of 
the  interest  to  the  tenant  for  life,  and  at  what  period 
such  payment  shall  commence,  is  a  question  which  is 
left  in  great  uncertainty  by  the  authorities  upon  this 
subject. 

In  La  Terriere  v.  Bulmer{a)  it  was  held  that  the 
tenant  for  life  of  a  residue,  which  was  directed  to"  be 
laid  out  in  certain  securities,  was  entitled  to  the  ihcome 
accrued  in  the  first  year  after  the  testator's  decease  on 
such  parts  of  the  testator's  estate  as  were  invested  at 
his  death  in  the  specified  securities,  and  on  such  parts 
as  were  afterwards  invested  in  those  securities  within  the 
same  year,  but  that  the  income  before  such  investment 
ft>rmed  part  of  the  capital  of  the  residue.  In  Anger* 
stein  V.  Martin  (b)  the  testator  devised  lands  to  A.  for 
life,  remainder  to  the  children  of  ^.  in  strict  settlement; 
and  he  directed  the  residue  of  his  personal  estate,  sub- 
ject to  the  payment  of  dtbts  and  legacies,  with  all  con« 
venient  speed  to  be  laid  out  in  the  purchase  of  lands 
to  be  settled  to  the  same  uses,  with  a  proviso  that  the 
trust-monies,  until  they  should  be  laid  out,  might  be 
invested  on  government  or  real  securities,  the  dividends 
and  interest  of  which  were  to  go  and  be  paid  Us  the  rest 
of  the  lands  to  be  purchased  would  go  and  be  payable. 
A  large  portion  of  the  testator's  personal  estate,  not 

required 
(a)  9  Sim.  is;  {h)  1  Tum.^  Rtt$i.  SSti 
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reqjuired  for  the  payment  of  debts  and  legacies,  being       }9Sk^ 
invested  in  the  funds  and  upon  securities  carrying  in-      -.    ^  '  / 
terest^  Lord  Eldm  held  that  the  tenant  for  life  was  v. 

entitled  to  the  interest  of  that  portion  from  the  death  of  ^^nob^vb, 
the  testator.  Hemtt  v,  Morris  (a)  is  an  authority  to  the 
same  eSecL  In  Dimes  v.  Sccit  (b)  the  testator  bequeathed 
to  trustees  his  money,  securities  for  money,  and  all 
other  his  personal  estate  upon  trust  to  convert  the 
same  into  money,  and  after  payment  of  his  debts  to 
stand  possessed  of  the  residue,  in  trust  to  invest  the 
same  in  government  or  real  securities,  and  td  pay  the 
interest  and  dividends  to  his  wife  for  her  life,  and  after 
her  decease,  upon  the  trusts  therein  mentioned.  The 
testator  had  a  share  in  an  Indian  loan,  bearing  interest 
at  ten  per  cent,  which  the  trustees  suffered  to  remain 
unconverted  for  several  years,  paying  the  interest  of 
ten  per  cent*  to  the  tenant  for  life.  When  the  produce 
of  this  security  was,  at  length,  invested  in  three  per  cent, 
stock,  the  funds  were  so  low  that  it  produced  consider* 
aUy  more  stock  than  it  would  have  done  had  the  in- 
vestment been  made  at  the  end  of  a  year  from  the 
testator's  death  \  yet  the  trustees  were  held  liable  to  the 
testator's  estate  for  the  difference  between  the  interest 
at  ten  per  cent«,  which  they  bad  paid  to  the  tenant  for 
life,  and  jthe  interest  which  the  tenant  for  life  would 
have  received  had  the  share  been  converted,  and  the 
produce  invested  in  three  per  cent,  stock,  at  the  end  of 
a  year  from  the  testator's  death.  The  tenant  for  life 
was  held  to  be  entided  during  the  first  year  after  the 
testator's  decease  to  the  interest  on  so  much  three  per 
oent  stock  as  would  have  been  produced  by  the  sale  of 
the  Indian  share,  had  it  been  converted  at  the  end  of  ^ 
year  after  the  testator's  decease.  This  case  was  deter^ 
mined  by  Lord  Gjjffbrd^  whose  decision  was  affirmed^ 

upon 
(«)  1  Turn*,  i  Jittu.  S4  U  (6)  4  Ruu.  195. 
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upon  appeal,  by  Lord  lyndkurst.     It  is  ioocmaiAteiit 
with  Angerstein  y.  Martin^  and  the  rule  whidi  it  intro- 
duces is  less  convenient  and  reasonable  than  the  rule 
CoMOR£vs.    laid  down  by  Lord  Ekbru 

Mr.  PkiUimorey  for  the  Defendant  Mr.  Do^g&v, 
cited  Kelly  t.  Paadet  (a)  where,  upon  the  construction  of 
the  Duchess  of  BcUoris  will,  plate,  though  not  men- 
tioned in  the  will,  and  whether  in  common  use  or  not,  was 
held  to  pass  under  a  bequest  of  household  furniture  and 
farming  utensils,  which  should  be  in  and  upon  the  pre- 
mises at  the  death  of  the  testatrix. 

Mr.  Tinney  and  Mr.  Maclean^  for  the  trustees  of  the 
settlement. 

Mr.  Kinderdey  and  Mr.  R.  D.  Hiomson^  for  the 
Defendants,  the  persons  entitled  in  remainder  to  the 
residuary  estate. 

If  the  testator  had  intended  the  whole  of  his  house- 
hold furniture  to  pass  under  the  bequest  to  the  Plaintiff, 
the  case  of  Kelly  v.  Patxlet  might  be  in  point;  but  it 
is  clear  that  he  did  not  intend  the  whole  to  pass, 
because  he  afterwards  disposes  of  his  house  in  Ctmber- 
land  Street  with  the  furniture,  household  goods,  and 
effects  therein.  The  plate,  therefore,  used  in  and  about 
the  house  at  Chilton  is  all  that  is  disposed  of;  and  there 
is  no  evidence  to  shew  that  the  plate  deposited  at  the 
bankers  ever  had  been  at  Chilton* 


As  to  the  question  whether  the  legacy  of  the  50,000/. 
three  per  cent  stock  can  be  considered  as  a  pecuniary 
legacy,  it  has  been  decided  that  stock  will  not  pass 

under 
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viiider  the  word  money,  or  words  equivalent  to  money : 
Onmimney  v*  Butcher  (a),  Gosden  v«  DolteriU.  (b) 

Among  the  live  stock,  of  which  the  use  is  given  to 
the  Plaintiff  for  her  life,  there  are  deer;  those  animals 
aavour  of  the  realty,  and  the  Plaintiff  is  bound  to  keep 
them  up  together  with  the  park.  All  the  perishable 
articles  should  be  valued,  and  the  value  accounted  for 
by  the  tenant  for  life,  who  is  entitled  to  the  usufruct, 
not  to  the  property  itself.  Some  of  the  chattels  will  be 
deteriorated  by  enjoyment ;  others  mfiy  be  entirely  worn 
out  and  destroyed,  but  subject  to  such  deterioration, 
be  it  greater  or  less,  according  to  the  nature  of  the  pro- 
perty, the  tenant  for  life  is  accountable  for  the  whole  to 
the  remaindermen. 


1836. 


From  what  time  the  tenant  for  life  is  entitled  to 
interest  upon  the  residue,  directed  in  this  case  to  be 
invested  in  government  securities,  is  a  question  of  con- 
siderable difficulty,  and  the  authorities  on  this  subject 
hardly  admit  of  being  reconciled.  According  to  the 
rule  laid  down  by  Sir  Anthony  Hart  in  La  Terriere  v. 
Btdmer  (c),  the  tenant  for  life  is  not  entitled,  during 
the  first  year,  or  until  investment  if  made  within  the 
year,  to  interest  in  respect  of  any  part  of  the  testator's 
estate,  that  was  not  already  invested  in  the  secu- 
rities wherein  the  investment  of  the  residue  is  di- 
rected to  be  made  at  the  testator's  death.  That 
rule  appears  to  be  a  reasonable  one,  and  is  in  con- 
formity with  the  rule  laid  down  by  Lord  Eldon  in 
Sitwell  V.  Bernard,  [d)  In  Stott  v.  HoUingworth  (tf). 
Sir  John  Leach  was  of  opinion  that  the  tenant  for  life  of 

the 


(a)  lTttm.SrRuss.260. 
{b)  1  Mylne  4*  Keen,  56. 
{c)  2Sm.lS. 


(rf)  6  Ves.  S2(k 
(e)  3Mad.l6l. 
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the  residue  could  not  claim  int^est  until  a  year  alb^ 
the  testator's  death,  upon  the  ground  that  a  peeuilfairy 
legatee  could  not  claim  his  legacy  until  that  time,  and 
that  the  residue  Mras  a  fund  which  coold  not  be  asoer^ 
tained  fiill  after  the  payment  of  debts  and  legacies,  &a^ 
which  might  never  have  any  existence.  In  Tiryilor  v. 
Hibbert  (a),  where  the  testator,  after  devising  lands  to  uses 
in  strict  settlement,  bequeathed  the  residue  of  hb  per- 
sonalty to  be  invested  in  lands  to  be  settled  to  the  same 
uses.  Sir  Thomas  Plumer  held  that  the  tenant  for  life 
was  not  entitled  to  the  interest  of  the  residue  until  one 
year  from  the  testator's  death.  Sir  Thomas  Plumer  con- 
sidered the  general  principle  to  be  established  by  the 
judgment  of  Lord  Mdon  in  SUweU  v.  Betmard^  and  he 
thought  it  would  be  so  inconvenient  to  depart  from  a 
rule  once  established,  that,  unless  the  intention  of  the 
testator  could  be  shewn  to  be  quite  incoippattble  with 
it,  the  rule  should  not  be  made  to  give  way.  To 
these  authorities  are  opposed  the  cases  of  Angef^siein  v. 
Martin  (b)  and  Hewitt  v.  Morris  {c)j  which  were  not 
reported  at  the  time  when  Stott  v.  HoUingmorih^  and 
Taylor  v.  Hibbert  were  decided,  and  in  which  it  certainly 
spears  from  Lord  EldorCs  own  statement  of  the  prin- 
ciple upon  which  his  judgment  proceeded  in  SitweU  v. 
Bernard^  that  his  meaning  was  not  accurately  understood 
in  some  of  the  subsequent  cases. 

Mr.  Pembertorif  in  reply. 


Aug.  4,  The  Master  qfthe  Rolls. 

This  cause  having  come  on  to  be  heard  for  further 

directions,  several  questions  were   made   at  the  bar: 

first, 

(a)  IJ.^W.  308.  (c)  ibid,  24 1 . 

(/>)  1  Turn.  4r  Butt.23i. 
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firsi,  wfai^er  the  l^;acy  of  50,0002.  three  per  cent  cou^k, 
given  to  the  Plaintiff  for  her  sole  add  separate  use, 
independent  of  her  husband,  is  subject  to  the  covenant 
of  her  husband  oontamed  in  the  marriage  settlement, 
and  I  think  that  it  is  not  The  covenant,  as  it  appears 
to  me,  could  only  relate  to  property  which,  in  right  of 
the  wife,  became  subject  to  the  control  of  the  husband, 
and  not  to  property  which,  by  the  will  of  the  giver,  was 
to  belong  to  her  independently  of  him. 


Douglas 
CmiaaBvs; 


Secondly,  whether  certain  plate,  deposited  with  the 
testator's  bankers  at  the  time  of  his  death,  is  to  be  con- 
sidered as  part  of  bis  general  personal  estate,  or  as  com- 
prised ui  the  devise  and  bequest  for  the  use  of  the 
Plaintiffs  with  remamder  over.  The  Master  has  found 
that  this  plate  was  part  of  the  general  estate  not  spe- 
cifically bequeathed,  and  upon  consideration  I  concur 
in  his  opinion.  If  the  testator's  attention  had  been 
directed  to  the  subject,  he  might  probably  have  provided 
otherwise ;  but  I  must  endeavour  to  give  effect  to  the 
words  as  they  stand.  In  the  first  clause,  household 
goods  and  plate  are  mentioned  in  juxta-position ;  he 
did  not  mean  all  his  household  goods,  because  he  has 
subsequently  given  hb  household  goods  in  Cumberland 
Street.  The  first  gift  had  therefore  a  limitation,  and  the 
limitation  was  to  such  household  goods  as  were  used  in 
or  about  his  said  estates ;  and  it  appears  to  me  that  die 
same  limitation,  being  applied  to  the  plate,  will  exclude 
that  which  was  deposited  at  the  bankers'. 


The  next  question  is  what  estate  or  interest  Mrs. 
Douglas  takes  in  the  property  devised  to  her ;  but  this 
is  a  legal  question,  and  as  the  parties  have  expressed 
their  desire  to  have  the  opinion  of  a  court  of  law,  it  is 
not  at  present  necessary  to  take  it  into  consideration. 

The 


424  CASES  IN  CHANCERY. 

1836.  The  next  question  relates  to  the  legacy  doty  on 

DouoLAt     ^  ^Bfwsy  of  50,0002^  three  per  cent,  consols.    The 
V-  testator  having  given  this  legacy  of  stock,  and  after* 

wards  several  legacies  of  sams  of  money,  directs  that 
the  daty  upon  his  pecuniary  legacies  shall  be  paid 
out  of  his  general  personal  estate ;  and  the  question  is 
whether  the  legacy  duty  upon  the  consolidated  bank 
annuities  given  to  the  Plaintiff  is  to  be  paid  under  the 
direction,  and  I  think  that  it  is  not  In  the  cases  of 
Hotkam  V.  Sutton  (a),  and  Ommanney  v.  Butcher  (A),  it 
was  held  that  stock  could  not  be  considered  as  pass- 
ing or  described  by  the  word  money,  and,  having 
regard  to  those  authorities,  I  think  that  I  cannot  con- 
sider a  l^acy  of  a  sum  of  stock  as  a  pecuniary  legacy. 

The  next,  and,  I  believe,  the  last  question,  relates  to  the 
interest  accrued  on  the  testator's  residuary  estate  during 
the  first  year  after  the  testator's  death.  Is  the  Plaintiff, 
as  tenant  for  life,  entitled  to  that  interest,  or  ought  it  to 
be  added  to  the  principal  and  invested  as  part  thereof? 
Upon  this  subject  the  authorities  are  conflicting,  and  no 
certain  rule  appears  to  be  established.  In  the  case  of 
Sitwell  V.  Bernard  {c)  the  direction  was  to  lay  out  the 
residue  of  the  personal  estate  with  all  convenient  speed 
in  the  purchase  of  real  estate  to  be  settled ;  and  the 
interest  of  such  residue  of  the  testator's  personal  estate 
was  to  accumulate  and  be  laid  out  in  lands,  to  be  settled 
in  like  manner  as  the  testator  had  directed  with  respect 
to  the  residuum  of  his  personal  estate.  The  collection 
and  investment  of  the  personal  estate  were  for  some  time 
delayed,  and  Lord  Eldon  held  the  tenant  for  life  entitled 
to  the  interest  from  the  end  of  a  year  after  the  death  of 
the  testator.    An  accumulation  was  directed,  —  for  how 

long 
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loqg  was  not  said  —  and  Lord  Eldon  limited  the  time 
to  one  year.  In  Gibson  \.  BoU  (a)  the  residuary  estate, 
comprising  a  lease  and  farming  stock,  was  to  be  con- 
verted into  money  as  soon  as  conveniently  might  be. 
Within  half  a  year  after  the  t^tator's  death,  the  ferming 
stock  being  then  increased  in  value,  was  sold ;  the  lease, 
for  want  of  title,  could  not  be  sold.  It  was  held  that 
the  tenant  for  life  of  the  residue  should  have  interest 
from  tlie  conversion  of  the  stock,  and  have  the  rent  of 
the  leasehold  from  the  testator's  death. 


In  Feams  v.  Young  {b)  Lord  Eldon  stated  it  to  be  not 
well  settled  whether  the  tenant  for  life  is  entitled  to 
interest  from  the  death,  or  from  a  year  afterwards. 

In  Siott  V.  HoUingworth  {c)  Sir  John  Leach  seems  to 
have  thought  it  clear  that  the  tenant  for  life  of  a  residue 
liad  no  claim  to  interest  until  the  end  of  a  year  after  the 
testator's  death. 


In  Taylor  v.  Hibbert  {d)  Sir  Thomas  Plumer  appears 
to  have  considered  it  a  general  rule,  that  the  end  of  the 
first  year  was  to  be  the  period  at  which  the  enjoyment 
of  a  tenant  for  life  of  the  residue  was  to  commence; 
but  he  thought  that  Lord  Eldon' s  judgment  in  Siiwdl  v. 
BetTiard  was  not  founded  on  the  direction  to  accumulate; 
and,  as  Lord  Eldon  himself  in  a  subsequent  case  said 
otherwise,  the  authority  of  Taylor  v.  Hibbert  is  im- 
paired. In  AngerUein  v.  Martin  {e)  the  direction  was 
that  the  residue  of  the  personal  estate,  subject  to  debts 
and  legacies,  should  with  all  convenient  speed  be  laid 
out  in  the  purchifise  of  lands  to  be  settled,  with  a  proviso 
that  the  trust  monies^  until  laid  out  in  land,  might  be 

invested 


[aS  7  r«.  89. 
(A)  9  Ves.  549. 
(c)  sJfoi/.  161. 

Vol.  I. 


(rf)  ij:  4-  »^308. 
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invested  on  government  or  real  securities,  the  dividends, 
of  which  were  to  go  as  the  rents  of  the  lands  would  go. 
The  cases  of  S^tt  v.  Hollingworth  and  Tojfiar  v.  Hib^ 
bert  were  cited,  but  Lord  lUdon  held  that  the  interest 
of  a  portion  of  the  personal  estate,  which  was  not 
required  for  debts  and  legacies,  and  was  invested  in  the 
funds,  and  on  securities  carrying  interest,  belonged  to  the 
tenant  for  life.  It  would  appear  that  the  Russian  funds 
were  part  of  the  securities  on  which  the  personal  estate 
was  invested  at  the  testator's  death* 


In  Hewitt  v.  Mortis  (a)  the  tenant  for  life  was  held, 
by  Lord  Eldon^  to  be  entitled  to  the  interest  which 
accrued  from  the  testator's  death.  In  that  case  the 
securities  seem  to  have  been  the  same  as  those  on  which 
the  testator  had  directed  his  residuary  estate  to  be  in- 
vested. 

In  Dimes  v.  Scott  [b)  the  testator  directed  the  residue 
of  his  personal  estate  to  be  converted  into  money  and 
invested  in  government  or  real  securities.  Part  of  the 
estate  consisted  of  money  lent  to  the  Ectst  India  Com^ 
pany.  After  it  had  been  determined  that  a  conversion 
ought  to  have  been  made  at  the  end  of  a  year,  a  ques- 
tion arose  whether  the  tenant  for  life  was  entitled  to  the 
interest  actually  made  during  the  year,  and  it  was  de- 
cided that  he  was  entitled  only  to  dividends  on  so  much 
three  per  cent  stock  as  would  have  been  produced  by 
the  conversion  of  the  property  at  the  end  of  the  year. 

In  La  Terriere  v.  Bultner  (c)  Sir  Anthony  Hart  decided 
that  the  tenant  for  life  of  residue,  which  is  directed  to 
be  laid  out  in  certain  securities,  is  entitled  to  the  income 

accrued 
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aicrtied  m  the  first  year  after  the  testator's  death  oh 
swA  parts  of  the  testator's  estate  as  are  invested  at  his 
death  in  the  proper  securities,  and  on  such  parts  as  are 
aftermirds  so  invested  within  the  same  year ;  but  that 
the  income,  before  such  investment,  forms  part  of  the 
capita]  of  the  residue.  This  case  is  in  conformity  with 
Hewitt  V.  Morris  {a\  to  which  Sir  Anthony  Hart  referred; 
but  the  only  question  which  seems  to  have  been  deter- 
mined in  that  case  was  that,  when  the  residue  is  left  by 
the  testator  on  securities  such  as  he  has  by  his  will 
directed,  the  tenant  for  life  shall  have  the  interest. 
The  question,  what  should  be  done  wdth  the  interest  of 
money  not  invested  on  what  may  be  called  proper  se- 
curities, does  not  seem  to  have  arisen  in  that  case*  It 
did  arise  in  Angerstein  v.  Martin^  and  Lord  Eldon,  with- 
out distinguishing  one  part  of  the  personal  estate  from 
another,  gave  to  the  tenant  for  life  the  interest  from  the 
death  of  the  testator. 


use. 


It  is  embarrasing  to  find  the  rule  in  cases  of  this  na«* 
ture  so  little  settled.  Lord  Eldon  seems  to  have  con- 
sidered the  tenant  for  life  entitled  to  the  whole  interest 
for  the  first  year.  Sir  John  Leach  thought  him  entitled 
to  no  part  of  such  interest.  Lord  Lyndhwst  thought 
him  Entitled  to  such  a  sum  by  way  of  interest  as  would 
have  accrued  as  dividends  upon  so  much  three  per  cents 
as  the  residue  would  have  purchased  at  the  end  of  the 
year ;  and  Sir  Anthony  Hart  thought  him  entitled  to  the 
interest,  from  the  death,  of  that  part  of  the  residue 
which  at  the  testator's  death  was  invested  on  the  securi- 
ties pointed  out  by  his  will,  but  that  the  interest  on  such 
part  of  the  residue  as  was  not  so  invested  was  to  be 
added  to  the  capital. 


In 


(a)  Turn.  4>  Euu.  241. 
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In  a  case  where  there  is  no  direction  to  accumulate,- 
and  therefore  no  direction  to  add  interest  to  capital,  it 
appears  to  roe  more  likely  to  have  been  the  intention 
of  the  testator  that,  until  the  lapse  of  such  convenient 
time  as  may  be  allowed  to  the  executor  to  make  the 
conversion  directed  by  the  will,  the  tenant  for  life  should 
enjoy  the  interest  actually  accrued  ;  and  if  it  should  be 
held,  as  in  Dimes  v.  Scott,  that  the  conversion  ought  to 
be  made  in  a  year,  I  think  that  no  inconvenience  can 
follow  from  allowing  the  tenant  for  life  the  interest  of 
the  residue,  making  interest  as  it  stood  at  the  time  of 
the  testator's  death,  until  the  end  of  one  year,  or  so 
much  of  that  year  as  shall  elapse  before  the  conversion 
of  the  residue  according  to  the  direction  of  the  will. 


See  Vickert  v.  Seolt,  3  Mylne  4*  J^^^  SOO. 


Jvly  S7. 


TULLETT  V.  ARMSTRONG. 


npHIS  was  a  motion,  on  the  part  of  the  Plaintiff,  that 
-*-  the  Defendants  William  Armstrong  and  Mary  Au- 
gusta  his  wife  might  be  restrained  from  receiving  the 

rents 


A  testator 
deviied  and 
bequeathed  cer- 
tain  copyhold 
and  leasehold 
estates  to  trus- 
tees, Mpoo 

trust  to  pa^  the  rents  and  profits  to  M,  A,  for  her  life  to  her  separate  use,  and  with- 
out power  of  anticipation ;  and  a  testatrix  gave  certain  freehold  estates  to  trustees 
in  trust  for  the  same  M.  A.  for  her  life,  to  her  separate  use,  and  without  power  of 
anticipation. 

M.  A,  was  a  feme  sole  at  the  date  of  the  testator's  will,  and  of  his  death.  She 
was  also  9k  feme  sole  at  the  date  of  the  testatrix's  will,  but  she  was  married  at  the 
death  of  the  testatrix. 

Ji*.  A»  joined  with  her  husband  in  granting  annuities  to  the  Plaintifi^  charged 
upon  the  estates  bequeathed  by  the  testator,  and  the  estates  devised  by  the  testatrix. 

On  the  insolvency  of  the  husband,  a  bill  was  filed  by  the  Plaintiff  to  have  the 
annuities  paid  out  of  the  estates,  and,  upon  motion  for  an  injunction  and  receiver,  the 
Court  granted  the  motion  as  to  the  estates  devised  by  the  testator,  but  not  as  to 
those  devised  by  tiie  testatrix,  on  the  ground  that  the  rents  of  the  former  estates 
ought  to  be  secured  till  the  question  in  the  cause  could  be  determined,  which  could 
pot  be  decided  on  an  interlocutory  motion. 
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rents  and  profits  of  the  freehold,  copyhold  and  lease-  18  36. 

hold  estates^  devised  by  the  wills  of  the  testator  Nathaniel  \^~^  -' 

Bradford  and  the  testatrix  Ann  Bradford^  and  for  a  re-  v 

^jy^  Armstbomg* 


The  testator  Nathaniel  Bradford^  by  his  will,  dated 
the  27th  of  March  ]  820  devised  and  bequeathed  certain 
copyhold  and  leasehold  estates  to  trustees  upon  trust  to 
pay  to^  or  permit  and  suffer  his  grand-daughter  the  De- 
fendant Mary  Augusta  Armstrongs  then  Mary  Augusta 
Tiltf  and  in  his  will  called  Maty  Tilt  spinster,  to  receive 
the  rents  «nd  profits  thereof  for  her  life,  in  such  manner 
that  his  said  grand-daughter  should  not  anticipate  or  dis- 
pose of  her  life  estate,  and  so  that  no  husband  or  hus- 
bands of  his  said  grand-daughter  should  acquire  any  right 
or  control  over  the  said  life  estate,  nor  should  the  same 
be  liable  to  the  debts  or  engagements  of  any  husband 
with  whom  she  might  intermarry.  And  the  testator 
declared  that  the  receipts  of  his  said  grand*daughter, 
notw^ithstanding  any  coverture,  should  alone  be  suf- 
ficient discharges  to  his  trustees.  And,  after  making 
some  other  bequests,  the  testator  further  declared 
his  will  and  intention  to  be  that  the  devises  and  be- 
quests, thereby  made  by  him  to  his  said  grand-daughter 
Mapy  Tiltj  were  so  given  and  devised  to  her,  free  and 
clear,  exonerated  from  and  not  subject  to  the  rights, 
control,  interference,  debts,  contracts,  or  engagements, 
of  any  husband,  and  were  to  be  taken  and  received  by 
her  as  if  she  were  sole  and  unmarried,  and  so  to  be 
holden  and  enjoyed  by  her. 

The  testator  died  shortly  after  the  date  of  his  will^ 
leaving  his  grand-daughter  Mary  Augusta  Tilt  then  un- 
married ;  and  his  will  was  dnly  proved  by  the  executors 
named  therein. 

Ff  3  Ann 


CfASES  114  CHANCEttY. 

1886*  Ann  Bradford^  the  testator's  daughter,  made  her  will, 

dated  the  S7th  of  August  1826,  wberebj  she  ^e  littd 
devised  to  trustees  certain  freehold  hereditainetlts  in 
trust  for  her  niece  Mary  Augusta  Tilt  for  her  life,  ^o 
and  in  such  manner  as  that  the  siud  Maty  Auguda  TiU 
should  not  sell  or  dispose  of  her  life  interest  therein  or 
any  part  thereof,  or  raise  or  borrow  money  thereon  by 
anticipation,  mortgage,  or  otherwise )  and  so  and  in  such 
manner  as  that  the  rents,  issues,  and  profits  thereof 
should  not  be  subject  to  the  right,  control,  or  inter- 
ference of  any  husband  whom  the  said  Mary  Aupata 
Tilt  might  marry,  nor  be  liable  to  his  debts,  contracts, 
forfeitures,  or  engagements }  and  that  any  sale  or  dis- 
position, raising  money  by  mortgage  or  otherwise,  of 
or  upon  her  said  niece's  life-interest  should  be  from 
time  to  time  null  and  void* 

The  testatrix  made  a  codicil,  dated  the  25th  of  April 
18S7,  by  which  she  confirmed  her  will,  and  she  died 
in  the  month  of  October  in  the  same  year* 

Mary  Augusta  TiU  intermarried  with  the  Defendant 
WilUam  Armstrong  on  the  28d  of  August  1 827.  She  was, 
therefore,  ajeme  sole  at  the  date  of  the  will  and  codicil^ 
and  married  at  the  death  of  the  testatrix* 

In  March  1892,  the  Defendants,  fVilliam  Armatrmig 
and  Mary  Augusta  his  wife,  granted  and  appointed  to 
the  Plaintifl^  during  the  life  of  Mary  Augusta  Armstrongs 
for  the  consideration  therein  mentioned,  an  annuity  of 
81/.  175.,  and  charged  the  copyhold  and  leasehold 
estates  devised  and  bequeathed  by  the  will  of  Nathaniel 
Bra<lfordy  and  the  freehold  hereditaments  devised  by 
the  will  of  Ann  Bradford^  with  the  payment  thereof* 
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In  the  month  of  Sej^ember  in  the  same  year  the  De-        IM6» 


TWILBTT 


fendantSy  IViUiam  Armstrong  and  bis  wife,  granted  to  the 
Plaintiff,  during  the  life  of  Mrs.  Armstrongs  for  the       '  * V^ 
consideration  therein  mentioned,  a  further  annuity  of  ^***^^^*^* 
SI/.  I7s*f  and  charged  this  annuity  upon  the  same 
estates. 

Tlie  annuities  were  duly  paid  down  to  tlie  month  of 
December  1884.  In  the  month  of  February  1835  the 
Defendant  William  Armstrong  took  the  benefit  of  the 
Insolvent  Debtors'  Act.  The  annuities  being  in  arrears 
the  Plaintiff  filed  bis  bill  for  payment  out  of  the  rents 
and  profits  of  the  estates  on  which  the  annuities  were 
charged.  The  Defendants,  Armstrong  and  his  wife^ 
filed  their  answer  on  the  2dd  of  May  1836. 

Mr.  Teed^  in  support  of  the  motion,  said  that  Mrs* 
Armstrongs  being  eifeme  sole  at  the  date  of  the  will  of 
Nathaniel  Bradford  and  at  the  death  of  the  testator, 
the  trust  to  her  separate  use,  and  the  clause  against 
anticipation,  were  inoperative.  A  gift  to  a  single  woman 
was  as  incapable  of  being  fettered  by  restraints  upon 
alienation  as  a  gift  to  a  man;  and  if  there  were  no 
limitation  over  by  way  of  forfeiture,  she  might  dispose 
of  the  gift  as  she  pleased,  or  transfer  it  by  the  act 
of  maiTiage  to  her  husband,  notwithstanding  any  at- 
tempt, on  the  part  of  the  donor  or  testator,  to  control 
or  modify  her  enjoyment  of  it.  That  point  had  been 
decided  by  the  Vice-Chancellor  in  Newton  v.  Reid  (a), 
and  his  decision  had  been  approved  by  Lord  Brougham 
in  Brown  v.  Pocock  {b\  and  by  the  present  Lord  Chan- 
cellor, when  Master  of  the  Rolls,  in  Masseyv*  Parker  {c)» 
It  was  not  necessary  to  determine  the  point  judicially 

in 

(o)  4  Sim,  142.  (c?)  2  Mylne  i  Keen,  174. 

{b)  8  Ruu.  4*  Myine,  210. 
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]  836^       in  Massey  v.  Parker^  but  it  was  raised  expressly  ia  Sttffe 
T  LLETT      ^*  Everitt  (a),  where  the  testator  gave  his  residuary  estate 
V.  to  trustees  upon  trust  to  pay  the  interest  to  his  daughter 

for  her  life  to  her  separate  use,  and  without  power  of 
andcipation,  but  with  a  power  to  make  an  appointment 
of  the  capital  of  the  fund  to  take  effect  after  her  deoease* 
The  daughter  was  B.feme  sole  at  the  date  of  the  will  and 
of  the  testator's  death ;  and  having  afterwards  married, 
she  joined  with  her  husband  in  petitioning  the  Court 
to  have  the  fund  transferred  to  her  husband  absolutely, 
oiiering  at  the  same  time  to  execute  any  appointment 
which  the  Court  might  think  proper  for  that  purpose. 
The  petition  was  heard  at  the  Rolls ;  and  Lord  Qjilen*- 
hanty  after  he  became  Lord  Chancellor,  disposed  of  it 
by  refusing  to  make  any  order ;  not  upon  the  ground 
that  the  limitation  to  the  separate  use  of  the  daughter 
or  the  clause  against  anticipation  had  any  operation,  but 
because  a  husband  and  wife  cannot  effectually  concur 
in  disposing  of  the  wife's  entire  life  interest  in  a  fund, 
when  not  settled  to  her  separate  use,  that  portion  of  it 
which  she  might  enjoy  in  the  event  of  her  surviving  her 
husband  being  reversionary,  or  in  the  nature  of  a  re- 
versionary interest,  and,  consequently,  falling  within  the 
principle  established  by  the  casps  of  Purdew  v.  Jackson  (6), 
and  Honner  v.  Morton  {c).  That  case,  therefore,  did 
not  expressly  decide  the  point ;  but  it  may  be  inferred 
from  it  that  the  Lord  Chancellor  saw  no  reason  for 
altering  the  opinion  he  had  given  in  Massey  v«  Parker, 

With  respect  to  the  life-interest  which  Mrs4  Armstrong 
was  entitled  to  in  the  freehold  property  devised  by  Arm 
Bradford^  she  was  s^feme  sole  at  the  date  of  the  will  and 
codicil,  when  the  will  spoke  with  reference  to  real  estate, 
and  therefore  the  clause  against  anticipation  was  equally 
inoperative. 

The 

fi)  1  Mf^ne  Sf  Craig,  37.        (b)  1  Rust.  1.        (c)  t  Hfiis.  65. 


V. 
AnMSTftOKG. 
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The  ttis<$  of  Barton  y.  Briscoe  (a),  Brandon  v.  Bobtn-        1 836. 
so»i'(*),  Woodmester  v.  Walker  {e\  and  Jones  y.  Salter  {d)^     ^-,'  "■■^' 
wene  also  referred  to. 

Mr*  ^^1  conirdf  submitted  that  this  was  a  point  of 
too  great  importance  to  be  decided  upon  motion.  Afos- 
sejf  V.  Parker  (e)j  did  not  decide  that  a  trust  for  the  se<- 
parate  use  of  an  unmarried  woman  was  inoperative, 
because  the  Master  of  the  Rolls  was  of  opinion  in  that 
case^  that  there  was  no  intention  on  the  part  of  the  tes- 
tatrix to  exclude  the  marital  control,  and  the  observa* 
tioos  made  upon  a  point  which  it  was  unnecessary  to 
determine  must  be  considered  as  extra-judicial.  The 
point  did  arise  in  Stiffe  v.  Eceriit^  but  in  that  case  Lord 
Cottenkam  abstained  from  giving  any  express  opinion 
upon  it,  refusing  to  make  the  order  upon  a  different 
ground,  namely,  that  the  wife's  possibility  of  survivorship 
wa3  in  the  nature  oF  a  reversionary  interest,  and  there* 
fore  not  assignable.  That  was  a  sufficient  reason  for 
not  deciding  so  important  a  point  upon  a  petition,  and 
could  not  be  considered  as  an  intimation  of  any  final 
opinion  on  the  point  itself.  In  Benson  v.  Benson  (g)y  "where 
the  point  raised  in  Massey  v.  Parker  might  have  arisen^ 
the  Vice-Chancellor  expressed  his  unwillingness  to  decide 
it,  unless  he  were  obliged  to  do  so ;  and  he  in  fact  dis«> 
posed  of  the  case  upon  a  ground  which  rendered  it  unne« 
cessary  to  decide  that  point.  The  observations,  however, 
which  he  made  in  the  course  of  the  argument,  shewed  a 
strong  leaning  to  the  opinion  which  had  generally  pre- 
vailed among  conveyancers,  that  an  unmarried  woman 
might  be  protected  by  a  trust  for  her  separate  use,  with 
a  clause  restraining  her  from  anticipating  her  separate 
property.  The  Vice-Chancellor's  decision  in  Benson  v. 
Benson  was  appealed  from,  and  affirmed  by  the  Lords 

Commis- 

(«)  Jac,  605.  {d)  S  Butt.  ^  M^lne,Q08, 

{b}  18  Vei.  429.  (r)  2  Mi^lne  $  Keen,  174, 

(c)  2  Rusi.  ij-  Mt^lne^  197.  (g)  6  Sim,  126. 
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I886.        CominissionerS)  so  that  the  important  pointy  which  might 
^     "^     hate  arisen  in  that  case,  remained  still  undeteroilned. 
««  In  Demies  v.  Thomycrtfi  {a)  the  point  came  direcdj  be- 

AanaTBoifo.  f^^^  ^y^^  yice-Chancellor,  and  he  there  held,  that  a  trust 
ibr  the  separate  use  of  a  woman,  wheth^sing^e  or  aiMir^ 
ried,  was  valid,  and  he  re^ed  his  decision,  as  well  upon 
the  known  practice  of  conveyancers,  as  upon  the  case  of 
Sitnson  v.  Janes  (b)  before  Sir  John  Leacit  where,  as 
was  observed  by  the  Vice-Chancellor,  no  question  about 
the  title  could  ever  have  arisen,  if  no  such  thing  could 
exist  as  a  trust  for  the  separate  use  of  a  woman  who 
afterwards  married.  In  this  state  of  the  authorities,  the 
Court,  he  submitted,  could  make  no  order  upon  this 
motion.  As  to  the  interest  which  Mrs^  Armstrong  de« 
rived  under  the  will  of  Ann  Bradford^  she  was  a  married 
woman  at  the  death  of  the  testatrix,  and  therefore,  even 
if  the  proposition  could  be  sustained,  that  a  trust  to  the 
separate  use  of  a  single  woman,  with  a  clause  against 
anticipation,  will  not  attach  upon  her  marriage,  there 
was  no  pretence  for  extending  the  present  application 
to  the  property  which  devolved  upon  her  when  she  was 
a  married  woman,  and  in  which,  though  she  was  nfeme 
sole  at  the  date  of  the  will,  she  had  no  interest  that 
might  not  have  been  defeated  by  a  revocation  until  the 
death  of  the  testator.  He  referred  also  to  the  cases  of 
Beable  v.  Dodd  (c),  Sockett  v.  Wray  (rf),  and  Anderson  v. 
Anderson  {e). 

Mn  Teedi  in  reply. 

T7ie  Master  of  the  Rolls  expressed  his  regret  that 
a  question  of  so  much  importance  should  be  brought 
before  him  upon  an  interlocutory  application^  and  said 
he  would  look  into  the  cases* 

On 

(a)  6  Sinu  420.  {d)  4  Bro^  C*  C  48f; 

{b)  S  Rtua.  4-  Mylne^  363.  [e)  9  Miflne  4*  Keen^  4S7. 

(c)  1  T.  Jt,  193* 
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..  On  a  iMibsequeat  day  his  Lordship  said  that  be  had  fSSC* 
l»ad<  the  cases ;  and  considering  the  insolvency  of  ^rm^ 
si^cn^y  be' thought  that,  as  to  the  estates  devised  by  the 
*wiil  of  Naihaniel  Bradford^  the  rents  ought  to  be 
sccttred,  till  the  question  in  the  cause  could  be  detsr-^ 
mined*  Great  doubt  bad  lately  been  raised  upon  a 
8ul:gect  which  he  believed  had  previously  i)een  con-* 
sidered  to  be  settled.  The  question  could  not  be  de- 
cided on  an  interlocutory  motion ;  but,  in  the  present 
state  of  the  authorities,  he  was  of  opinion  that,  for  the 
purpose  of  security  till  the  hearing,  the  Plaintiff  was  en-* 
titled  to  an  injunction  and  receiver  as  to  the  estates 
devised  by  the  will  of  Nathaniel  Bradford^  but  not  as 
to  those  devised  by  the  will  of  Ann  Bradford^ 
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JENKINS  ».  PORTMAN.  April  le.  la. 

May  30. 

HE  bill  was  filed   by  the  executors  of  Thomas  The  equitable 
Jenkins^  deceased,  against  the  Defendant  Edward  ^derJeiuic  is 
Berkeley  Portman^  for  the  specific  performance  of  an  clothed  with 
agreement;  and  it  prayed  that  it  might  be  declared,  that  to^perform 5ie 

the  Plaintiffs  were  entitled  to  have  a  piece  of  irround.  covenants  in 

D  '  jjjg  under* 

which  was  comprised  in  the  articles  of  agreement  dated  lease,  thoagh 
the  14th  oi  August  1810,  and  not  comprised  in  the  ar-  jjfg^ori'^^i 
tides  dated  the  Sd  oi  August  1825,  demised  to  them,  at  lessor,  and 
a  pepper-corn  rent  for  the  remainder  of  a  term  of  years  the'nonlpcN* 
mentioned  in  the  agreement  of  1810,  in  one  or  more  formanceof 
lease  or  leases  as  they  should  choose;  that  the  De^  nants against 

fendant  Edward  Berkeley  Partman  mificht  be  decreed  to  ^"  '®*?®?  *■  * 

*^  .     °  ground  for 

execute  such  lease  or  leases  accordingly,  and  otherwise  refusing  the 

perform  the  articles  ot  August  1810,  having  regard  to  SS^'c^twant 
the  articles  of  August  1825,  the  Plaintiffs  being  ready,  in  the  original 
on  theit  part,  to  perform  the  same.  ^^^ 

'  In 
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16S6.  In  the  year  1810,  the  Defendant,  Edmard  BerMey 

Porimarif  being  tenant  for  life  of  the  land  in  questioDy 
with  a  power  of  leasing,  executed  an  indenture,  dated 
the  14th  o(  August  1810,  and  made  between  himself  of 
the  one  part  and  Thomas  Jenkins^  the  testator  of  the 
PlaintiiFs,  of  the  other  part ;  and  he  thereby  contracted 
with  and  agreed  to  let  to  Thomas  Jenkins^  for  building 
messuages,  &c.,  thereon,  the  piece  of  land  thereinafter 
described,  for  the  term  of  years,  at  the  rents,  and  upon 
and  under  the  terms  and  conditions,  after  mentioned; 
and  Edward  Berkeley  Portman  covenanted  that  he,  his 
heirs  and  assigns,  would,  at  the  costs  of  Jenkins^  from 
time  to  time,  as  any  messuage  should  be  built  and  covered 
in  to  a  specified  extent,  demise  to  Jenkins^  or  as  he  should 
direct,  such  messuages  as  should  be  so  built  on  the  land, 
to  hold  the  same  when  demised,  and  in  the  mean  time  to 
hold  all  the  land  from  Lady^day  1810,  for  ninety-nine 
years  at  rents  which,  after  the  expiration  of  five  years 
and  a  half,  were  to  amount  to  700/.  a  year.  The  rent  was 
to  be  apportioned  upon  the  houses  as  therein  directed, 
and  the  apportionment  was  to  be  reserved  upon  the  leases 
to  be  granted  until  the  whole  700/.  a  year  should  be 
secured ;  and  when  the  same  should  be  secured,  Jenkins 
was  to  be  entitled  to  have  the  remaining  ground,  if  any, 
demised  to  him  nt  a  pepper-corn  rent  in  one  lease  or 
tnore  as  he  should  choose.  Jenkinsy  on  his  part,  cove- 
nanted to  pay  the  rent;  to  build,  according  to  a  plan, 
loo  houses  in  five  years;  to  make  certain  footways  and 
roads;  to  make  sewers  in  two  years;  to  keep  certain 
parts  of  the  land  as  a  nursery  ground  and  garden,  and 
to  complete  all  the  houses  in  seven  years.  And  there 
was  a  proviso  that  Edward  Berkeley  Portman^  his  heirs, 
executors,  &c.,  might  re-enter,  if  default  should  be  made 
by  Thwnas  Jenkins^  his  executors,  &c.  in  payment  of  the 
rent,  or  in  case  any  of  the  covenants  contained  in  the 

agreeiBetit 
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agreement  on  the  part  of  Jenkins^  his  executorsi  &c;         18S6. 
should  not  be  performed. 

Jenkins  did  not  perform  his  engagements;  and  in 
the  beginning  of  the  year  1825  [the  Defendant  was 
disposed  to  re-enter,  and  he  accordingly  commenced  an 
action  of  ejectment  for  that  purpose.  Jenkins  repre- 
sented to  the  Defendant  that  he  bad  expended  large 
sums  of  money  in  the  undertaking,  though  he  was 
unable  to  complete  it  according  to  the  plan  originally 
contemplated  and  agreed  to,  and  he  requested  further 
time,  and  permission  to  build  smaller  rate  houses  than 
bad  been  at  first  intended ;  or,  if  Mr*  Portman  was 
resolved  to  resume  possession  of  the  building  ground, 
Jenkins  asked  permission  to  retain  that  part  of  the 
ground  which  was  used  as  a  nursery  ground  and  botanic 
garden  at  a  pepper-corn,  or,  at  least,  at  a  very  small 
rent.  Mr.  PortToan  referred  this  proposal  to  his  soli- 
citor, Mr.  Wilson ;  the  proceedings  in  ejectment  were 
suspended,  and  Jenkins  had  time  allowed  him  up  to  the 
11th  of  May  to  make  proposals  for  a  new  arrangement. 

In  the  mean  time,  James  Thomson  Parkinson^  who 
had  been  occasionally  employed  by  Mr.  Portman  as  an 
architect  and  builder,  and  who  was  engaged  in  building 
speculations  on  his  own  account,  was  desirous  of  ob- 
taining the  ground  comprised  in  Jenkins's  agreement, 
and  made  proposals  for  that  purpose  to  Mr.  Portman^ 
who  did  not  accede  to  them,  because  the  treaty  with 
Jenkins  was  then  proceeding;  and  soon  afterwards 
Parkinson  entered  into  an  agreement  with  Jenkins^  and 
on  the  2Sd  of  May  he  wrote  a  letter  to  Mr.  Portman^ 
stating  that  he  had  concluded  a  bargain  with  Jenkins  for 
all  his  building  ground,  subject  to  Mr.  Portmarfs  ap- 
probation. The  matter,  however,  continued  in  treaty 
for  some  time  longer ;  variations  in  the  pla\i  oi  building 

were 
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1 B96;       were  proposed  by  Mr.  Parkinson^  and  agreed  to  bjr  MV. 
Wilsottj  the  solicitor  of  Mr.  Portman^  who  also  acted  «a  ' 
the  solicitor  of  both  Jenkins  and  Piirib'njoft.     On  'tbe' 
7th  of  Jidfyi  Mr.  Wilson,  on  the  behalf  of  Mr.  Porimtm, 
approved  expressly  of  the  varied  plan  of  baildingy  and  - 
finally  on  tbe  3d  oi  AuguU  1825^  articles  of  agreeiaeat 
between  Jenkins  and  Parkinson  were  executed. 

By  those  articles  of  agreement  Jenkins  covenanted  with 
Parkinson  that  he,  his  executors,  &c.,  would,  at  the  cost 
of  Parkinson,  as  often  as  one  or  more  of  the  houses  should 
be  built,  demise  lo  Parkinson,  his  executors,  &c,  or  as 
he  appointed,  all  such  messuages  or  tenements  as  should 
be  erected,  to  hold  to  Parkinson,  his  executors,  Sec,  for 
the  term  of  eighty-three  years  and  one  quarter,  wanting 
twenty  days  from  the  24th  of  June  18S5,  at  the  rent  of 
a  pepper-corn  for  the  first  year  and  one  half  of  another 
year,  and  at  the  clear  net  yearly  ground-rent  of  900/. 
for  the  residue  of  the  said  term,  the  same  to  be  appor- 
tioned among  the  houses,  as  therein  mentioned,  and  the 
apportionment  to  be  reserved  in  the  lease  to  be  granted 
until  the  whole  of  the  ground-rent  should  be  secured ; 
and  when  the  same  should  be  so  secured,  Parkinson  was 
to  be  entitled  to  have  the  remainin'g  ground,  if  any, 
demised  to  him  at  a  pepper-corn  rent  in  one  lease  or 
more,  as  he  should  choose.  And  Parkinson  covenanted 
to  pay  the  rent,  and  within  three  years  from  the  date 
thereof  to  lay  out  the  ground,  and  to  build  houses 
pursuant  to  a  plan  to  be  approved  by  the  original 
ground-landlord ;  and  all  the  buildings  were  to  be  fit 
for  habitation  in  five  years.  The  articles  contained  a 
proviso,  that  in  case  default  should  be  made  by  Parkin^' 
son,  his  executors,  &c.,  in  payment  of  rent  or  in  any 
of  the  covenants  thereby  covenanted  to  be  performed, 
it  should  be  lawful  for  Jenkins,  his  exeetltors,  &c.,  to 
re-enter.  /     ^     .*.    ■ 

Upon 
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Upon  the  execiition  of  this  agreeroentf  Parkinson 
was  lei  into  possession  of  the  ground  therein  comprisedf 
wkich  was  the  ground  intended  to  be  built  upon  ao- 
conding  to  the  new  plan.  Jenkins  continued  in  poo- 
session  of  the  nursery  ground  not  intended  to  be  built 
upon,  and  which  was  the  ground  in  question  in  the 
cause. 

In  the  year  1827  Parkinson  had,  in  part  performance 
of  his  engagements,  built  a  number  of  houses  on  the 
ground  comprised  in  the  articles  of  1825,  of  which  ' 
houses  Mr.  Portman  granted  leases  at  ground  rents 
amounting  to  700/.  a  year.  Parkinson,  being  in  want 
of  money  to  carry  on  his  building  speculations,  and 
expecting  to  realise  ground  rents  to  the  amount  of 
1000/.  a  year  in  the  course  of  two  years,  made  a  pro* 
posal  to  Mr.  Portman  for  the  sale  of  his  expected 
ground  rents  to  that  amount,  for  the  sum  of  14,500/.: 
but  as  such  ground  rents  might  not  be  secured,  part 
of  the  proposal  was  that  Parkinson  should  assign  his 
interest  in  the  property  to  a  trustee  for  Mr.  Portman  in 
order  to  secure  to  Mr.  Portman  the  re-payment  of  the 
sum  of  14,500/.,  or  a  proportionate  part  thereof,  in  case 
ground  rents  to  the  amount  of  1000/.  a  year,  or  the 
whole  of  that  amount,  should  not  be  secured. . 


U9e* 


The  proposal  was  accepted,  and  by  an  indenture, 
dated  the  3d  o{  November  1827,  and  made  between  James 
Tkomson  Parkinson  of  the  first  part,  Edward  Berkelejf 
Portman  of  the  second  part,  and  Edmund  Alexander 
Wilson  of  the  third  part,  after  reciting  the  indenture 
of  the  dd  of  August  1825,  and  several  other  inden- 
tures under  which  Parkinson  had  entered  into  engage* 
ments  in  building  transactions,  and  after  reciting  that 
Parkinson  would  at  Christmas-day  then  next  under  the 
agreement  with  Jenkins  have  demised  to  him  at  a  pep- 
per- 
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18Sd;  per-corn  rent  pieces  of  land  on  which  ground  rents 
to  the  amount  of  1000/.  a  year  might  be  secured,  and 
had  entered  into  articles  of  agreement  for  demising 
such  pieces  of  land  to  various  persons  at  various 
ground  rents  amounting  to  1000/.  a  year,  and  had 
f^eed  to  sell  such  ground  rents  when  secured  to  Mr. 
Portman  for  the  sum  of  1 4,5002.,  and  that  for  the  purpose 
of  building  the  houses  it  would  be  advantageous  that 
the  14,500/.  should  be  then  paid,  and  that  Parkinson 
should  covenant  to  secure  the  1000/.  a  year  ground 
rents,  and  should  also  (to  secure  the  re-payment  of 
the  14,500/.  if  the  1000/.  a  year  ground  rents  should 
not  be  secured),  assign  to  Wilson  all  his  estate  and 
interest  in  the  pieces  of  ground,  and  the  houses  com- 
prised in  the  indenture  of  the  Sd  of  August  18S5,  and 
the  other  houses  and  grounds  therein  mentioned,  it 
was  witnessed  that,  in  consideration  of  the  14,500/1 
then  paid  by  Mr.  Portman^  Parkinson  covenanted  that 
he  would  proceed  to  secure  the  1000/.  a  year  ground 
rents,  and  for  that  purpose  would  build,  &c.  and  would, 
when  required,  procure  to  be  granted  to  a  trustee  for 
Mr.  Portman  the  leases  at  a  pepper-corn  rent,  which 
he  would  be  entitled  to  under  his  agreement  with 
Jenkins^  and  would  accept  under-leases  of  the  same. 
But  if  a  sufficient  number  of  houses  should  not  be  built 
to  secure  the  1000/.  a  year  ground  rents  to  Mr.  Portman^ 
then  it  was  agreed  that  Parkinson  should  repay  a  pro- 
portionate part  of  the  14,500/.  And  it  was  further  wit^ 
nessed  that,  in  consideration  of  the  14,500/1  then  paid 
by  Mr.  Portman^  Parkinson  sold  and  assigned  to  Ed^ 
mund  Alexander  Wilson  all  his  estate,^  right,  title,  and 
interest,  claim  and  demand  in  the  land  comprised  in  the 
indenture  of  the  Sd  of  At^ust  1825,  and  the  buildings 
then  or  thereafter  td  be  erected  thereon,  and  various 
other  lands  and  buildings,  and  certain  sums  of  money 
mentioned  in  the  deed,  to  hold  the  same  to  Edmund 

MeaNtnder 
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AUxandgr  WUson  on  the  trusts  thereinafter  mentioned;  I8864 
tb«;t  is  to  say,  upon  trust,  if  the  1 000^  a  year  ground  rents 
sho9ld  be  secaredi  to  re-assign  to  Parkinson  as  therein 
mentionedt  and  if  in  two  years  the  ground  rents  should 
not  be  secured,  but  only  a  part  thereof,  and  if  Mr.  Par^ 
m^n  should  elect  to  take  such  part,  and  if  Wilson  should 
have  received  money  to  pay  to  Mr.  Poriman  the  residue 
of  the  14,500^  after  deducting  a  proportionate  part  of 
the  rents  in  part  of  the  1000/.  a  year  ground  rents,  in  trust 
out  of  such  monies  to  pay  that  residue,  and  to  re-assign 
the  rest  of  the  property  to  Parkinson ;  but,  if  part  only 
of  the  1000^  a  year  ground  rents  was  secured,  and  Mr. 
Poriman  refused  to  accept  the  same,  and  Wilson  had  not 
received  any  money,  or  sufficient  money  to  repay  the 
whole  of  the  ]  4,500/.  then  what  he  had  received,  if  any 
thing,  was  to  be  applied  in  part  discharge  of  the  14,500/i, 
and  the  estate  and  property  assigned  were  to  be  held 
by  Wilson  in  trust,  if  required  by  Mr.  Poriman^  to  sell,  in 
order  to  raise  money  for  the  purpose  of  paying  what  was 
due  to  Mr.  Portman^  and  to  pay  any  surplus  to  Par'^ 
kinson.  And  by  the  same  deed  Parkinson  covenanted 
that,  until  the  1000/.  a  year  ground  rents  should  be  se- 
cured, he  would  pay  interest  at  5  per  cent,  on  the 
14,500/.,  or  so  much  thereof  as,  according  to  the  contract, 
and  the  performance  of  the  covenants,  should  remain 
due;  and  Parkinson  further  covenanted  that,  in  the 
ev^t  of  the  ground  rents  not  being  secured,  and  any 
money  remaining  due  on  the  security  of  the  indenture^ 
Parkinson  would,  until  Wilson  should  be  in  the  actual 
possession  of  the  lands  and  houses,  pay  the  rents,  gnd 
perform  the  covenants  reserved  and  contained  in  the 
recited  agreements  (among  which  was  the  agreement  of 
the  Srd  of  August  1825),  and  indemnify  Wilson  and  Mr. 
Poriman  and  each  of  them  from  the  same. 

Mr.  Poriman  paid  the    14,500/.   on  the  execution 

of , these  articles  of  agreement.     Parkinson  secured  only 
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1836.  399L  ^  groand  rents  on  the  land  oomprised  in  the 
articles  of  1827}  became  insolvent,  and  went  abroad. 
fKlson  neyer  entered  into  possession  under  the  covenant 
contained  in  the  articles  of  1827.  It  was  not  disputed 
on  the  part  of  the  Defendant,  that  the  700£.  a  year, 
ground  rents,  agreed  to  be  secured  to  him  by  Jenlans, 
had  been  secured. 

The  Defendant  by  his  answer  said  that  he  was  willing 
to  grant  to  the  Plaintiflb  such  peppercorn  lease  as  the 
Plaintiffs  sought  by  their  bill,  provided  they  would 
consent  to  such  lease  including  those  parts  of  the 
land  comprised  in  the  articles  of  August  1825,  which  had 
not  been  covered  with  buildings  in  conformity  with  the 
plan  signed  and  approved  by  the  Defendant,  and  con« 
taining  proper  covenants  for  the  erection  and  completion 
of  such  buildings  ;  or  if  the  Plaintifik  would  accept 
separate  leases,  or  a  separate  lease  of  such  last-mentioned 
parts  of  the  land  at  a  peppercorn  rent,  with  proper 
covenants  for  the  erection  and  completion  of  the  said 
buildings.  The  Defendant  further  said  that  he  did  not 
insist  that  the  stipulations  and  agreements,  on  the  part 
oi  Jenkins^  contained  in  the  articles  of  the  14th  o(  August 
1810,  should  be  complied  with  before  he  should  grant 
such  peppercorn  lease  as  the  Plaintiffs  sought,  nor  did 
he  wish  to  bind  the  Plaintiffs  to  the  execution  of  the 
plan  mentioned  in  that  agreement,  and  signed  and  ap- 
proved by  him ;  but  he  was  willing  to  give  them  their 
choice  either  to  execute  the  plan,  and  perform  the 
covenants  in  the  articles  of  agreement  of  the  14th  of 
August  1810,  covenanted  to  be  performed  by  Jenkins^ 
before  he  was  to  become  entided  to  the  peppercorn 
lease,  or  to  perform  the  covenants  contained  in  the 
articles  of  the  3d  of  August  1825. 

The  question  in  the  cause  was,  whether  the  Defendant 
was  bound  to  perform  the  covenant  contained  in  the 

agreement 
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agreemeAt  with  Jenkins  oi  August  1810,  or  whether  he  IBIM. 
coald  resist  the  perfermance  of  that  covenant,  by  reason 
of  the  failure  of  Jenkins  to  perforin  the  original  under- 
taking, and  of  the  non-performance  of  the  covenants 
contained  in  the  agreement  oi  August  1825  by  Parking- 
son^  of  whose  interest  the  Defendant  had  himself  become 
the  equitable  assignee. 

Mr.  Pemberton  and  Mr.  StuoH^  for  the  Plaintiffs. 

It  is  admitted  that  the  Defendant  has  a  clear  rental 
of  700/.  a  year  secured  to  him,  and  the  question  is 
whether,  that  condition  of  the  articles  of  1810  having 
been  fulfilled,  the  Defendant  is  not  bound  by  his  cove- 
nant to  grant  to  the  Plaintiffs  a  lease  or  leases  at  a 
peppercorn  rent  of  the  nursery  ground,  on  which  no 
buildings  were  to  be  erected,  and  which  is  not  included 
in  the  articles  of  1 825.  The  objections  raised  by  the  De- 
fendant are  first,  that  in  the  articles  of  1810  there  are  co- 
venants to  make  roads,  and  erect  buildings,  &c.  in  other 
parts  of  the  land,  not  now  the  subject  of  dispute,  which 
have  not  been  performed  by  Jenkins;  and  secondly, 
that  the  covenants  in  the  agreement  of  1825,  which  was 
substituted  for  that  of  1810,  and  acquiesced  in  by  Mr. 
Portmany  have  not  been  performed  by  Parkinson^  who  is 
insolvent,  and  has  gone  abroad.  The  answer  to  the 
first  of  these  objections  is,  that  the  covenants  in  the  two 
agreements  are  not  only  not  dependent  upon  each  other, 
but  that  the  effect  of  the  articles  of  1825,  to  which  Mr. 
Portman  was  substantially  a  party,  was  to  introduce  a 
total  variation  in  the  plan  of  building,  and  to  render 
the  performance  of  those  covenants  in  the  articles  of 
1810,  which  related  to  the  land  on  which  buildings 
were  to  be  erected,  absolutely  impossible.  By  the 
adoption  of  the  agreement  of  1825,  Mr.  Portman  con- 
sented to  transfer  from  Jenkins  to  Parkinson  the  per- 
G  g  2  .  formance 
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1886.  formance  of  a  different  set  of  covenants,  applicable  tb  ah 
entirely  different  plan  of  buildings.  As  to  the  other 
objection,  that  the  covenants  in  the  substituted  artieles 
of  1825  have  not  been  performed  by  Parkinson,  Mr. 
Portman  has,  by  taking  an  equitable  assignment  of  all 
Parkimon^s  interest,  rendered  himsdf  liable  to  all  the 
obligations  which  were  imposed  upon  Parkinson.  The 
efiect  of  the  assignment  of  Parkinson*s  interest,  by  the 
deed  of  1827}  to  a  trustee  for  Mr.  Portman,  is  to  place 
Mr.  Portman  exactly  in  the  same  situation  as  Parkin^ 
son,  and  to  clothe  him  in  equity  with  all  the  obligations 
which  Parkinson  was  bound  to  perform.  That  the 
equitable  assignee  of  a  lease  is  liable  to  perform  the 
covenants  contained  in  it,  was  determined  in  the 
case  of  Lucas  v.  Camer/brd.  [a)  In  that  case  the 
lessor  filed  a  bill  against  the  depositary  of  the  lease, 
for  the  specific  performance  of  a  covenant  in  the  lease 
to  rebuild;  and  the  Court  ordered  the  Defendant  to  take 
an  assignment  of  the  lease,  that  the  Plantiff  might  have 
his  legal  remedy.  It  is  immaterial,  in  the  present  case, 
that  Wilson  has  not  entered  into  possession ;  for  it  has 
been  decided  that  the  assignee  of  a  lease,  whether  the 
assignment  be  absolute,  or  by  way  of  mortgage,  is 
liable  to  perform  the  covenants  contained  in  it,  though 
he  has  never  taken  possession  of  the  demised  premises; 
Williams  v.  Bosanqttet.  (b)  In  a  late  case  of  Flight  v. 
Bentley  (c),  the  point  came  expressly  before  the  Vxce- 
Chancellor.  lliere  the  defendants,  Bently  and  Ca, 
took  a  deposit  of  an  under-lease  by  way  of  security  for 
a  debt,  from  a  person  who  afterwards  became  insolvent. 
Bentley  and  Co.  did  not  take  possession  of  the  premises ; 
and  upon  an  application  to  them  by  the  assignees  of  the 
original  lease  to  deliver  up  the  under-lease,  and  notice 

that 

(a)  5  Bro,  C,  C,  166.     S.  C.  (b)  I  Bro.  ^  ^fi^.298. 

1  Ves.  jun.  235.  (c)  now  reported  in  7  iSm:  1 49. 
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diat  ihey  would  otherwise  be  liable  to  the  rent  and  18S6. 
covenants,  they  refused  to  do  so  without  consideration. 
The  assignees  filed  their  bill,  praying  that  the  defend- 
ants, as  equitable  mortgagees  of  the  under-lease,  might 
be  decreed  to  pay  the  rent  and  perform  the  covenants 
therein  contained;  and  the  Vice-chancellor  held  that 
defendants  were  liable,  and  made  a  decree  accordingly. 
Whether  the  assignee  of  a  lease  takes  the  assignment 
by  way  of  security  for  a  debt,  or  otherwise,  is  imma^ 
terial ;  he  is  equally  liable  to  the  covenants  contained  in 
it.  Lord  Mansfieldj  indeed,  was  of  opinion  that  a  mort- 
gagee of  a  lease,  who  did  not  enter  into  possession,  was 
not  liable  to  the  lessor;  Eaton  v.  Jacques  {a) \  but  that 
opinion  has  been  long  since  over-ruled,  and  it  is  now 
settled  that  an  assignee  by  way  of  mortgage,  both  at  law 
and  in  equity,  stands  exactly  in  the  same  situation,  in 
respect  of  his  liability  to  the  covenants  contained  in  the 
lease,  as  an  absolute  assignee:  Williams  v.  Bosanquet{b): 
Casberd  v.  The  Attomey^GeneraL  (c) 

Mr.  Kindersley  and  Mr.  ChandlesSf  conird. 

The  articles  o(  August  1810  shew  the  nature  of  the  con- 
tract between  Mr.  Portman  and  Mr.  Jenkins.  Mr.  Port- 
fnan*s  object  was,  to  demise  the  property  in  such  a  way  as 
to-  scfcure  the  building  of  a  certain  number  of  houses  in 
a  reasonable  time,  from  the  letting  of  which,  at  low 
ground-rents,  he  would  derive  a  very  moderate  income 
until  the  leases  should  fall  in,  and  ultimately  obtain  a 
large  rental.  Jenkins^  on  his  part,  covenanted'to  build  a 
certain  number  of  houses,  in  conformity  with  a  plan 
approved  by  Mr.  Portman^  on  a  part  of  the  land  within 
six  years;  to  make  roads,  and  to  cover  in  a  hundred  houses 
within  seven  years.     It  was  of  great  importance  to  Mr. 

Portman 

(fl)  Dong.  ASS.  (c)  6  PHcCt  4 1  !• 

(6)  1  i?ro.  ^A>g.S38. 

Gg  S 


446  CASES  IN  CHANCERY. 

1SS6.  Pariman  that  these  covenaDts  fthould  be  performed 
within  the  stipulated  time*  Jenkins  failed  to  perform 
his  engagements ;  and  Mr.  Portnum  commenced  an  ac» 
tion  of  ejectment  to  recover  possession  of  the  premises. 
The  articles  of  1885  were  afterwards  entered  into  be* 
tween  JenJkins  and  Parkinson  /  and  it  is  said  that  Mr. 
Partman  was  substantially  a  party  to  those  articles,  and 
that  the  performance  of  the  covenants  into  which  Jenkins 
had  entered,  subject  to  certain  variations  in  the  original 
plan,  was  transferred,  with  Mr.  Pcrtnuui^s  acquiescence, 
from  Jenkins  to  Parkinson.  It  is  true  that  Mr.  Partman 
discontinued  the  proceedings  in  the  action  of  ejectment; 
but  he  was  no  actual  party  to  the  articles  of  1825,  and 
there  was  no  waiver  on  his  part  of  his  legal  rights  against 
Jenkins.  Jenkins  did  not  assign  the  whole  of  his  interest^ 
but  only  made  an  under-lease  to  Parkinson.  Mr.  Port^ 
man  so  &r  acquiesced  in  the  articles  of  agreement,  under 
which  Parkinson  was  to  continue  the  buildings  according 
to  an  altered  plan,  that  he  did  not  eject  Jenkins,  as  he 
might  have  done ;  and  the  return  which  Jenkins  makes  for 
this  lenity  and  forbearance,  is  to  insist  in  this  suit  that, 
though  neither  he  nor  Parkinson  have  performed  their 
engagements,  and  both  plans  remain  unexecuted,  yet  he 
is  entitled,  inasmuch  as  ground^^rents  to  the  amount  of 
700/.  a  year  have  been  secured  to  Mr.  Portnum^  to  all 
the  benefit  which  be  might  have  claimed,  had  the  build- 
ings been  carried  to  that  extent  under  the  original  arti« 
des.  Mr.  Partman  insists,  by  his  answer,,  that  he  is 
entitled  to  have  one  of  the  two  plans  completed,  or  to 
have  security  for  the  completion  of  one  of  the  two,  before 
he  can  be  called  upon  to  grant  a  lease  or  leases  of  a 
part  of  the  land,  at  a  peppercorn  rent,  to  Jenkins  or  his 
representatives.  Nothing  can  be  more  reasonable  than 
this  demand  of  Mr.  PoTYmaii,  or  more  inequitable  than  the 
ground  upon  which  that  demand  is  resisted  on  the  part 
of  the  Plaintiff,  which  is  no  other  than  this;  that,  be- 
cause 
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canse  Mr.  Pcrtman  has  taken  an  assignment  by  way  of  18S6. 
security  from  Parkinson^  he  has  clothed  himself  with  all 
the  ol^ligations  both  of  Parkinson  and  Jenkins.  Can 
SQch  on  argument  be  maintained  in  a  court  of  equity,  as 
that,  because  Mr.  Portman  has  taken  an  assignment  of 
ParkinsmCs  interest  by  way  of  security,  his  rights  are 
concerted  into  liabilities;  that  he  stands  in  the  place 
of  both  defaulters,  quoad  their  liabilities ;  and  that  one 
of  those  defaulters  is  entitled  to  say  to  him,  <'Yoa 
are  bound  to  gi?e  me  all  the  benefit  of  a  part  per- 
formance cX  the  contract,  to  which  I  should  have 
been  entitled  had  no  default  ever  been  made/'  Thb 
ailment,  though  urged  at  the  bar,  is  inconsistent 
with  the  frame  of  the  bill ;  for  the  Plaintiffs  say  that 
they  are  ready,  on  their  parts,  to  peiform  the  articles  of 
1810.  The  assignee  of  a  lease  is,  no  doubt,  liable  to  per- 
form the  covenants  contained  in  the  lease;  and,  at  law,  it 
makes  no  difference  whether  the  assignment  is  of  the 
whole  interest,  or  by  way  of  mortgage.  But  equity 
takes  a  distinction,  where  the  assignment  of  the  term 
is  only  by  way  of  security  for  a  debt ;  and  the  Court  will 
not  assist  the  lessor  where  the  mortgagee  has  not  taken 
possession ;  Sparkes  v.  Smith,  {a)  In  Pilkington  v.  Shal" 
ler  {b)  the  rent  was  recovered  by  the  lessor  against  the 
assignee  by  way  of  mortgage  of  a  lease  who  had  never 
entered,  and  lost  the  money  lent,  and  the  Court  refused 
to  relieve  against  the  recovery;  but  the  authority  of 
that  case  has  been  doubted.  In  Lucas  v.  Comerford  (c), 
the  mortgagee  liad  taken  possession.  Lord  Mansfield 
felt  so  strongly  the  justice  and  reasonableness  of  the 
distinction  recognised  in  Sparkes  v.  Smithy  that  he  en- 
deavoured to  introduce  the  same  principle  at  law  in  the 


(a)  2  rern.^lB.  (c)  3  Bro.  C,  C,  166.      S.  C, 

(b)  «  Vem,  374.  1  Ves.  jiin.  255. 
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18S6.  case  of  Eaton  v.  Jacques  (a).  The  doctrine  in  Ijueas  v. 
Comerford  applies  only  to  covenants  running  with  the 
land ;  and  b  inapplicable  to  the  present  case.  There  is 
no  assignment  of  Jenkin^s  entire  interest  to  Farkimon; 
Jenkins  granted  only  an  under-lease;  and  the  mort^ 
gagee  of  an  under-lease  is  not  bound  by  the  covenants 
contained  in  the  original  lease  either  at  law  or  in  equity, 
unless,  indeed,  the  unpublbhed  case  of  Flight  v.  Bentleyj 
wliich  may  not  be  accurately  stated  at  the  bar,  is  to 
be  taken  as  an  authority.  There  is  nothing  in  the 
agreement  between  Jenkins  and  Farkinson  to  prevent 
Mr.  Fortman  from  pursuing  his  remedies  at  law  by 
suing  the  representatives  of  Jenkins  upon  the  cove- 
nants contained  in  the  articles  of  18 10.  The  Plaintifi 
could  not  set  up  a  defence  of  accord  and  satisfaction^ 
for  there  is  no  instrument  to  which  Fortman  is  a  party 
to  displace  the  deed  of  1810;  such  a  defence,  there* 
fore,  would  fail  upon  the  principle  mentioned  in  Blokes 
Caie  {b)f  Nihil  tarn  conveniens  est  naiurali  equitati  quean 
unumquodque  dissolvi  eo  ligamine  quo  ligatum  est.  Jenkins 
could  have  no  relief  in  a  court  of  equity  against  such 
a  proceeding  at  law,  on  the  ground  that  the  secc»id 
agreement  was  substituted  for  the  first;  because  he 
must  do  equity  to  obtain  relief;  and  he  could  have  no 
pretence  for  seeking  relief,  still  less  can  he  have  any 
pretence  for  requiring  a  benefit,  as  he  now  does,  except 
upon  the  terms  of  fulfilling  one  set  of  obligations  or 
the  other.  There  is  no  privity  whatever  between  Jenkins 
and  Fortman  in  respect  of  the  contract  entered  into 
between  Farkinson  and  Fortman.  Jenkins  is  an  entire 
stranger  to  that  contract;  why  then  should  he  obtain 
a  benefit  from  it  ?  or  upon  what  principle  of  law  or 
justice  can  he  acquire  a  right  by  the  operation  of  a 

contract 

(a)  DougL  4SS,  {b)  6  Co,  43.6. 
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contract  to  which  he  is  neither  party  nor  privy,  which        1856. 
the  contracting  parties  never  intended  he  should  ac-       •    ' ' 
quire,  and  which,  but  for  that  contract,  it  is  admitted  v. 

that  he  was  not  in  a  situation  to  claim  ?  This  case  is  o*^*'^*'* 
entirely  distinguishable  from  Lucas  v.  Comerford:  there 
the  plaintiff  sought  the  assistance  of  the  Court  to  enable 
him  to  prosecute  his  legal  rights;  here  the  Plaintiffs 
seek  to  obtain  new  rights,  and  call  upon  the  Court  to 
declare  that  the  Plaintiffs,  who  represent  one  of  the 
defaulters,  shall  reap  the  same  benefit  as  if  no  ob* 
ligations  had  been  broken;  ^nd  that  the  Defendant, 
who  has  suffered  by  the  default,  shall  stand  in  the 
place  of  the  defaulters,  and  be  deprived  of  all  his  re- 
medies against  the  Plaintifl&. 

Mr.  Pemberton,  in  reply. 

The  substantial  question  is,  has  Mr.  Fortman  had 
rents  to  the  amount  of  700/.  a  year  secured  to  him, 
upon  the  performance  of  which  stipulation  he  cove- 
nanted to  grant  to  Jenkins^  or  his  representatives,  a 
lease  or  leases  at  a  peppercorn  rent  ?  It  is  not  denied 
that  he  has  obtained  rents  to  that  amount:  how, 
then,  can  he  justly  refuse  to  execute  his  part  of  the 
contract?  It  was  no  part  of  the  consideration  upon 
which  Mr.  Portman  was  to  perform  his  covenant,  that 
all  the  buildings  should  be  erected;  on  the  contrary, 
it  was  the  plain  intention  of  the  parties  to  the  original 
agreement,  that  Jenkins  should  have  this  grant,  that  he 
might  be  the  better  enabled  to  complete  the  rest  of 
the  undertaking.  His  representatives  state  that  they 
are  ready  on  their  part  to  perform  the  articles  of  1810 ; 
and  this,  as  far  as  it  is  now  practicable,  they  are  ready 
to  do.  They  are  ready  to  execute  a  counterpart  of  the 
lease,  and  to  perform  such  covenants  in  the  articles  of 
1810  (if  any)  as  the  Defendant  himself  has  not  rendered 

it 
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1886.  it  impoMible  to  perform  by  bis  ad<^tioii  of  a  plan  en- 
JsNKiNs  ^*>^ly  difierent  from  that  originaliy  agreed  upon*  Mr. 
Portman  has  undoubtedly  placed  himself  in  the  ntuaticm 
of  Parkinson;  and,  in  calling  upon  the  repfesentativei  of 
Jenkins  to  fulfil  the  obligations  of  Parkinson^  he  is  calling 
upon  them  to  fulfil  obligations  which  he  has  hiaowelf  in* 
curred.  Wilson  would  be  liable  at  law,  but  he  is  a  mere 
trustee,  and  would  be  entitled  to  be  indemnified  by  Mr* 
Portman;  so  that  Mr.  Pcrtman  is,  in  effect,  the  persoo 
who  is  liable  for  all  the  obligations  which  he  seeks  to 
throw  upon  the  ]^laintiffik  The  decisbn  in  Sparkes  v* 
Smith  (a)  consists  as  little  with  the  l&w  of  this  Court,  acted 
upon  in  more  recent  cases,  as  does  the  doctrme,  which 
was  attempted  to  be  introdueed  by  Lord  Mansfield  in 
Eaton  V.  Jacques^  with  the  subsequent  decisions  in  courts 
of  common  law.  Lucas  v.  Comerford  and  Might  v. 
BeniUy  are  direct  authorities  for  the  Plaintiffs. 


Mojf  so.  The  Master  of  the  Rolls  (after  stating  the  iacts  prior 

to  the  execution  of  the  articles  of  agreement  of  August 
1810,  and  the  substance  of  those  articles). 

Although  Mr.  Portman  was  not  a  formal  party  to 
the  agreement  of  the  lith  of  August  181Q  between 
Jenkins  and  Parkvison^  he  ceased,  upon  the  execution 
of  this  agreement,  to  proceed  against  Mr.  Jenkins;  and 
it  is  plain  that  a  considerable  change  had  taken  place 
in  the  relative  situations  of  Mr.  Portman  and  Mr. 
Jenkins. 

The  former  obligation  ot  Jenkins  to  Mr.  Portman  was, 
to  build  according  to  a  certain  plan  in  a  certain  time. 

He 
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He  had  &iled  to  perform  thb  obligationi  and  in  conse-        18S6. 
quence  of  that  default,  Mr.  Portman  bad  certain  rights. 
The  agreement  of  18259  entered  into  with  the  knowledge 
of  Mr.  Portman^  changed  this  relation  between  the  parties. 
Mr.  Portman^  after-  the  expiration  of  the  time  given  for 
the  completion  of  the  first  plan,  agreed  to  a  new  plan. 
The  new  pkn  required  time  for  its  completion  :  what 
time  did  Mr.  Portman  allow  ?    The  answer  is,  that  he 
had  personal  notice  of  an  agreement  between  Jenkins 
and  Parkinson  ;  he  approved  of  the  new  plan  for  build- 
ing by  his  solicitor,  who  was  also  the  solicitor  of  Jen* 
kins  and  Parkinson  in  preparing  the  agreement  between 
them.    By  that  agreement,  five  years  were  allowed  to 
complete  the  new  plan :   Parkinson  was  to  take   the 
building  ground,  and  to  build  upon  it     The  ground  not 
to  be  built  upon  by  the  new  plan  was  to  be  left  in  the 
possession  of  Jenkins*     Under  these  circumstances,  I 
cannot  consider   Mr.  Portman  as   a  stranger  to  the 
agreement  between  Jenkins  and  Parkinson^  or  as  not 
afitected  by  It     I  am  of  opinion  that,  after  that  agree- 
ment was  so  .executed,  Mr.  Portman  would  not  have 
been  at  liberty  to  act  upon  the  right  which  he  had  pre« 
viously  acquired  by  Jenkin^s  default  under  the  agree- 
ment of  1810. 

The  consequences  of  that  default  were,  in  effect, 
waived ;  but  the  agreement  of  1810  was  not  rescinded, 
nor  was  its  operation  altogether  superseded.  Jenkins^ 
with  the  consent  of  Portman^  had  agreed  to  grant  an 
under-lease  of  all  the  building  ground,  but  retained 
possession  of  the  ground  not  intended  to  be  built  upon. 
Of  this  piece  of  ground  the  deed  of  August  1810  en- 
titled him  to  a  lease  at  a  peppercorn  rent,  when  Mr. 
Portman^  according  to  the  terms  of  that  agreement, 
had  granted  leases  at  ground-rents  amounting  to  700/. 
a  year ,  and  after  the  terms  of  that  agreement  had  been 

varied 
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ISSd. 


varied  by  the  deed  of  August  18255  I  see  no  reason 
to  think  that  Jenkins  was  not  entitled  to  a  like  lease  of 
the  ground  not  intended  to  be  built  upon,  when  Mr. 
Portmany  according  to  the  terms  of  the  deed  of  August 
1810  as  modified  by  the  deed  of  August  I8S55  had 
granted  leases  at  ground  rents,  amounting  to  the  same 
sum.  On  the  contrary,  it  appears  to  me  that,  if  Par-' 
kinson  had  committed  no  default,  and  had  built  houses, 
of  which  Mr.  Partman  had  granted  leases  at  ground- 
rents  amounting  to  700/.  a  year,  Jenkins  would  there- 
upon have  become  entitled  to  a  lease  of  the  ground 
not  intended  to  be  built  upon  at  a  peppercorn  rent. 
But  Parkinson  committed  default:  he  did  not  build 
according  to  his  engagements ;  he  became  insolvent, 
and  absconded ;  but,  in  part  performance  of  his  engage- 
ments, he  did  build  houses  on  ground  comprised  in 
Jenkinses  agreement,  and  of  the  houses  so  built  Mr. 
Portman  granted  leases  at  ground-rents  amounting  to 
700/.  a  year ;  and,  besides,  certain  transactions  took  place 
between  Mr.  Portman  and  Parkinson^  of  such  a  nature 
as  to  make  a  new  variation  in  the  relative  situation  of 
the  parties.  (Here  his  Lordship  stated  the  proposal 
made  by  Parkinson  to  Mr.  Portman  for  the  advance  of 
the  sum  of  14,500/.,  and  the  substance  of  the  indenture 
of  the  8d  of  November  1827,  by  which  that  proposal 
was  carried  into  effect.) 


Upon  the  execution  of  this  deed,  Mr.  Portman  paid 
the  14,500/.  to  Parkinson^  and  Parkinson  proceeded  for 
some  time  to  perform  his  covenants.  What  he  did  on 
the  whole,  as  1  understand  the  facts,  was  to  secure  to 
Mr.  Portman  rents,  received  on  leases  of  houses  built  on 
ground  comprised  in  Jenkins's  agreement,  to  the  amount 
of  700/.  a  year,  and  on  ground  comprised  in  the  deed 
of  1827,  but  not  in  Jenkin^s  agreement,  to  the  amount  of 
399/.  45.  ayear.  He  did  no  more;  and  a  considerable  part ' 

of 
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of  the  building  ground  comprised  in  the  deeds  of  August  IB$6* 
181  OandJi^usi  1 825  remains  unbuilt  upon.  Under  these 
circumstances,  the  executors  of  Jenkins  file  their  bill, 
and  what  they  allege  is  in  substance  this: — Mr.  Poriman 
has  obtained  ground-rents  to  the  amount  of  700/.  a  year, 
pursuant  to  the  deed  of  1810,  and  ought  to  grant  a 
lease  at  a  peppercorn  rent  of  the  only  ground  which 
remains  to  be  leased  under  the  same  deed.  Mr.  Portman 
does  not  deny  that  he  has  obtained  the  ground-rent  of 
700La  year;  neither  does  he  deny  the  right  o{Mr*Jenkins 
to  have  a  leas^  of  the  piece  of  ground  in  question.  He  is 
willing,  he  says,  to  grant  such  lease  as  the  Plaintiffs 
desire,  provided  they  will  consent  to  such  lease  including 
such  parts  of  the  lands  comprised  in  the  deed  of  the 
3d  of  August  1825  as  have  not  been  covered  with 
buildings  in  conformity  with  the  plan  signed  and  ap- 
proved of  by  the  Defendant,  with  proper  covenants  for 
the  erection  and  completion  of  such  buildings;  or,  if  not 
in  conformity  with  that  plan,  in  conformity  with  the 
covenants  of  the  deeds  of  August  1810. 

I  think  it  clear  that  Mr.  Portman  has  not  now  any 
right  to  call  upon  the  Plaintiffs  to  perform,  or  covenant 
to  perform  the  stipulations  of  the  deed  of^  1810,  which 
have  been  varied  in  the  manner  I  have  stated;  and  the 
question  is,  whether  he  has  a  right  to  call  upon  the 
Plaintiffs  to  perform,  or  covenant  to  perform  the  stipu- 
lations of  the  deed  of  August  1825  which  were  cove- 
nanted to  be  performed  by  Parkinson.  As  to  this,  the 
Plaintifis  say  that  Mr.  Portman  purchased  and  took  an 
assignment  to  a  trustee  for  himself  of  the  whole  of 
Parkinson's  interest,  and,  becoming  entitled  to  Parkin^ 
son*s  whole  interest,  he  at  the  same  time  became  subject 
to  Parkinson's  covenants  and  obligations,  and  towards 
Jenkins  became  bound  to  do  that  which  Parkinson  was 
previously  bound  to  do;  and,  consequently,  cannot  now 

call 
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1836#  call  on  die  Plaintiffs  to  do  that  which  has,  in  fiict,  be- 
come his  own  duty.  By  the  deed  of  ISS?,  it  is  clear 
that  Pmicinson  did  assign  all  hb  interest  under  the  deed 
of  August  1825  to  Mr.  Wibon,  the  trustee;  and,  in  the 
events  which  have  happened,  it  is  clear  that  Mr.  Wilson 
has  become  a  trustee  for  Mr.  Porimanj  to  secure  to  him 
what  remains  due  in  respect  of  the  14,500/. 

Upon  the  subject  of  the  liability  which  accrued  to 
Mr.  Fartman  under  the  deed  of  1827,  the  case  of  Lucas 
V.  Camerfbrd  (a)  was  cited  to  sl^ew  that,  even  in  the  case 
of  an  equitable  mortgage  by  deposit  of  deeds,  the  depo- 
sitary was  held  bound  by  an  agreement  to  rebuild,  and 
was  compelled  to  take  an  assignment  with  covenants  for 
that  purpose.  The  authority  of  that  case  was  not  de- 
nied ;  but  it  appears  by  Bratxm*s  Report^  that  the  equitable 
mortgagee,  in  that  case,  had  taken  possession  of  the 
mortgaged  estate;  and  it  was  argued  that,  in  equity,  a 
mortgagee,  by  assignment  of  the  whole  leasehold  interest, 
did  not  become  liable  to  the  covenants  of  the  lease  if  be 
did  not  take  possession ;  and  the-  cases  of  Sparkes  v. 
Vernon  (6),  and  Eaton  v.  Jacqttes  (c),  which  was  ex- 
pressly overruled  at  law  in  Williams  v.  Bosanquet  {d)^ 
were  cited  as  shewing  the  rule  in  equity.  The  case  of 
Pilkingion  v.  Shatter  {e\  and  an  anonymous  case  in 
Freeman  {g)y  were  also  cited ;  but  it  does  not  a[^ar  to 
me  that  the  fact  of  a  mortgagee  by  assignment  of  a  lease- 
hold interest  taking  actual  possession  of  the  mortgaged 
property  is  more  important  in  equity  than  it  is  at  law ; 
and  the  unpublished  case  of  Flight  v.  Bentley^  cited  by 
Mr.  Stuart^  shews  that  it  was  not  so  considered  by  the 
Vice-Chancellor.      In  that  case,  Flighty  the  plaintiff, 

rcpre- 

(a)  3  Bro.    a  C.  166.    S.C.  {d)  9  r*rii.«7S. 

1  Ftfi.jun.235.  (e)  2  Ftfm.  374. 

{b)  DougL  455.  [g)  S  Freem.  255. 
(e)  1  Brod.  ^  Bing.  238. 
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represented  the  original  lessee  of  the  estate  in  question.  1BS6. 
Postldkmaite  was  an  under-lessee ;  and  he  deposited  his 
under-lease  with  Bentiey  and  Co.,  as  a  security  for  the 
repayment  of  a  sum  of  money.  After  the  insolvency  of 
PofUethwaite^  Flight  demanded  the  rent  of  Bently  and 
Co.,  who  at  first  refused  either  to  pay  rent,  or  to  give  up 
the  lease  without  payment  of  what  was  due  to  them. 
Flight  then  filed  his  bill.  Bentley  and  Co.,  by  their 
answer,  stated  that  they  had  never  taken  possession,  or 
received  rent;  that  they  claimed  no  interest,  and  were 
willing  to  give  up  the  lease;  and  therefore  submitted 
that  they  never  had  been,  and  were  not  liable  as  assig- 
nees to  the  rent  and  covenants  of  the  lease.  The  Vice- 
Chancellor  declared  that  they  were  liable  to  the  cove- 
nants, and  decreed  payment  of  the  rent 

On  the  whole,  therefore,  I  am  of  opinion  that  Mr. 
Portman  is  not  entitled  to  call  on  the  Plaintifis  for  any 
further  performance  of  the  covenants  of  either  the  deed 
of  August  1810,  or  the  deed  of  August  1825;  and  that 
the  Plaintiffs  are  entitled  to  the  relief  they  pray. 

The  decree  must  be,  that  Mr.  Portman  execute  to  the 
Plaintiffs  a  lease,  and  that  the  Plaintiffs  execute  a  coun- 
terpart of  a  lease  of  the  piece  of  land  in  question.  Mr. 
Portman  must  pay  the  costs  of  the  suit;  and  the  lease 
must  be  settled  by  the  Master,  if  the  parties  differ. 


456 


CASES  IN  CHAXCERY. 


1837» 


]837. 

Jan,  87,  S8. 

Feb,  15. 

Plea,  that  a 
▼erdict  and 
judgment  in 
the  Lord 
Mayor's  Court 
had  been  ob- 
tained by  the 
Defendant 
aeunst  the 
Plaintiflli  on 
the  same  mat- 
ter in  respect 
of  which  relief 
was  sought  by 
the  bill,  al- 
lowed, the 
Lord  Major's 
Court  being 
a  court  of 
competent 
jurisaiction 
to  decide  the 
matter  in  dis- 
pute between 
the  parties, 
and  that 
matter  in  dis- 
pute, if  not 
finally  de- 
cided by  the 
judgment, 
being  in  a 
proper  course 
for  decision. 


BEHRENS  0.  PAULI. 

nnHE  bill  was  filed  by  persons  representing  tbem* 
-^  selves  to  be  the  assignees  of  Messrs.  Beel  and  Wkk- 
taur^  Ute  of  Lubeckj  merchants,  but  now  bankrupts ; 
and  it  prayed  that  an  account  might  be '  taken  of  the 
mercantile  dealings  between  Beel  and  IVhittaur  and 
the  Defendants  Patdi  and  Jone^ ;  that  the  balance  of 
such .  account  might  be  ascertained^  and  the  amount 
thereof  paid  to  the  Ptaintifls ;  and  that  the  Defendant 
Von  Melle  might  be  restrained  from  further  proceedings 
in  the  court  of  the  Lord  Mayor  o(  London  to  recover 
the  monies  in  the  hands  of  Patii  and  Jones  belongiog 
to  the  estate  of  the  bankrupts* 

The  bill  staled  that,  in  the  course  of  dealings  which - 
had  taken  place  between  Beel  and  WkUtmtr  and 
Patdi  and  Jones^  a  balance  of  104/.  Ids.  and  upwards 
became  due  to  Beel  and  WkiUaur^  and  was  due  to  them 
at  the  time  of  their  bankruptcy.  That  in  February 
18S6,  Bed  and  WhiUaur  stopped  perymeat.  That  on 
the  25th  of  March  1886,  the  Defendant  Van  MeUe, 
alleging  that  Beel  and  WkiUaur  were  indebted  to  him- 
in  the  sum  of  1 500/^  commenced  an  action  against  them 
for  that  sum  in  the  Lord  Mayor's  court,  and  on  the 
same  day,  according  to  the  custom*  of  the  city,  attached 
the  monies  of  Beel  and  Whitiaur  in  the  hands  of  Pauli 
and  Jones.  That  the  insolvency  of  Beel  and  IVhittaur ^ 
or  their  bankruptcy  was  declared  on  the  ^  of  AprU 
1836 ;  and  that  the  Plaintiflfe  became,  and  now  were,  as- 
signees of  their  estate  and  effects. 
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The  bill  further  stifted,  that  Fan  Melie  was  pro- 
ceeding in  the  action  to  recover  the  money  in  the 
hands  of  Pauli  and  Jones^  and  that  he  might  do.so,  by 
the  custom  of  the  oity  of  London^  to  the  prejudice 
of  the  genera]  creditors  of  the  bankrupts.  And  it 
charged  that,  before  the  25th  of  Marck^  Fan  Melle  had 
heard  that  Bed  and  WhiUaur  had  stopped  payment^ 
and  that  they  were  in  insolyent  circumstances ;  and  that 
he  had  notice  of  the  declaration  of  insolvency  soon 
after  the  2d  of  Aprils  when  it  took  place. 

The  Defendant  Fon  Mdle  pleaded  that^  Beel  and 
tVhittaur  being  indebted  to  him,  he  brought  his  ac- 
tion in  the  Lord  Mayor's  court  'of  the  city  of  Ltm^ 
dofif  according  to  the  custom  of  the  said  court,  and 
prayed  process,  according  to  the  said  custom,  to  attach 
the  sum  of  104/.  195.,  due  to  Beel  and  WhiUaur^  in  the 
bands  of  Paidi  and  Jones^  as  garnishees.  That  Pauli 
and  Jones  pleaded  a  plea  to  the  efiect  that  no  debt  was 
due  from  them ;  and  that  issue  was  thereupon  joined. 
That  afterwards,  on  the  7tb  of  J%  18S6,  the  Plaintiffi 
in  this  came  came  into  the  Lord  Mayor's  court,  and  filed 
a  bill  of  proof,  and  thereby  prayed  to  be  admitted  to 
prove  the  same  according  to  the  custom  of  the  city. 
That  on  the  21st  of  May  18S6,  the  Plaintifft  filed  in  the 
Lord  Mayor's  court  a  probatkm,  which  is  a  statement 
of  the  facts  on  which  the  party  claims  to  be  entitled 
to  the  money  in  question.  That  such  probation  was 
replied  to  by  Fon  MeUe^  whereupon  issue  was  joined, 
and  the  caase  was  tried  before  the  Recorder  and  a 
jury,  according  to  the  custom  of  the  city;  and  that 
the  verdict  found  by  the  jury  was,  that  the  sum  in 
qoMfioQy  via.  the  1042.  19s.,  was  not  the  property  of 
the  Flaintiffi  in  manner  and  form  by  them  all^^. 
The  plea'  then  stated,  that  upon  the  verdict  judg- 
ment had  been  entered  up  according  to  the  custom  of 
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tbe  court,  and  that  the  judgment  was  a  subsisting 
and  effectual  judgment,  and  not  reversed  or  in  any 
manner  made  void.  The  plea  then  averred,  that  the 
sum  of  money  mentioned  in  the  bill  filed  by  the  Plain- 
tifis  in  this  Court  was  the  same  sum  which  was  men- 
tioned in  the  declaration  in  the  action  brought  in  the 
Lord  Mayor's  court,  and  in  the  bill  of  proof  and  pro- 
bation ;  and  submitted  that  the  verdict  and  judgment 
ought  to  be  held  conclusive  against  the  Plaintiff  as 
to  their  right,  and  that  the  Defendant  was  entitled 
to  the  benefit  of  them  in  bar  to  the  bill. 


Mr.  Pewiberi&n  and  Mr.  O.  Anderdon^  in  support  of 
the  plea. 

The  Defendant  Von  Melle  having  commenced  an  ac- 
tion in  the  Lord  Mayor's  Court  against  Beel  and  WhiU 
tauTj  and  having  attached  monies  of  Beel  and  Wkittaur 
to  the  amount  of  104^  19;.  in  the  hands  of  Patdi  and 
Jones  according  to  the  custom  of  the  city  of  London^ 
the  Plantifis,  who,  after  the  commencement  of  such 
action,  and  upon  the  bankruptcy  of  Beel  and  Whittaur^ 
became  their  assignees,  intervened  in  the  Lord  Mayor's 
court,  and  filed  their  bill  of  probation,  by  which  they 
claimed  to  be  entitled  to  the  money  in  question,  to  which 
bill  the  Defendant  pleaded  a  plea  equivalent  to  a  plea 
of  nil  debet.  The  Plaintifls  replied,  and  thereupon  issue 
was  joined  between  the  parties.  The  cause  was  tried  in 
the  Lord  Mayor's  court;  a  verdict  was  found  for  the 
Defendant,  and  judgment  against  the  Plaintifls  has  been 
duly  entered  up.  The  issue  tendered  by  the  Plaintiffi 
in  their  bill  of  probation  was  the  same  issue  as  that 
trhich  they  tender  by  their  bill  filed  in  this  Court;  and 
the  plea  that  the  matter  in  dispute  has  been  determined 
by  a  court  of  competent  jurisdiction,  is,  according  to 
the  rules  of  pleading  in  this  Court,  and  upon  the  autho- 
rity of  decided  casesj  a  good  plea;  IxaA  BjedeaiaUs 
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Treatise  on  Pleading  (a),  Beames  on  Pleas,  {b)  It  is 
only  in  very  strong  cases  that  the  Court  will  relieve 
against  a  verdict,  as  in  the  case  put  by  Lord  Hard^ 
wicke^  where  the  plaintiff's  action  might  be  for  a  debt, 
and  the  defendant,  after  the  verdict,  discovers  a  i*eceipt 
for  the  very  demand  in  the  action ;  Williams  v.  Lee.  (c) 

Mr.  Tinney  and  Mr.  Sandett^  contri. 

The  plea  is  bad  both  in  point  of  form  and  of  substance. 
It  does  not  state  that  either  the  goods  or  the  garnishees 
are  within  the  city  of  London.  There  is  no  direct  alle* 
gation  of  the  custom  of  the  city  of  London^  either  as  to 
the  custom  of  foreign  attachment,  or  the  proceeding  by 
bill  of  proof;  and  the  superior  courts  cannot  judicially 
take  notice  of  the  custom  of  London^  unless  it  be  spe- 
cially pleaded,  or  otherwise  formally  brought  to  their 
notice;  Banks  v.  Self{d)j  Bohun  {e\  Nonell  v.  Htdlett{g\ 
Theyer  v.  Eastwick.{h)  In  Bohun*s  Privilegia  Lon* 
dini  {i)j  a  book  of  authority  on  this  subject,  it  is  said 
that,  "  by  ancient  custom,  and  by  several  charters, 
1  char.  Ed.  4.  and  1  char.  Car.  1.,  the  customs  of  the 
city  of  London  are  to  be  certified  by  word  of  mouth, 
that  is,  by  the  mouth  of  the  Recorder ;  as  the  custom 
touching  apprentices,  freemen,  &c.;.and  he  refers  to 
the  case  of  Day  y.  Savage  in  Hobarfs  Reports,  (k)  The 
custom  of  the  city  of  London  is  not  mentioned  in  that 
part  of  the  plea  which  relates  to  the  attachment,  and 
the  custom  of  foreign  attachment  cannot  be  inferred  from 
the  mere  allegation  that  process  of  attachment  was 
prayed  according  to  the  custom  of  the  said  Court ;  for 

all 
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'  (a)  page  2S8.  4th  edit. 

(6)  page  197.,aiidsee  the  cases 
refenred  to  in  p.  199. 

(c)  5  Atk.  22S5. 

id)  STawiU,2Z^, 


(tf)  Primkgim  Londitd,  p»  SS4. 
(g)  4  i?.  <^  Aid.  646. 
(fi)  4  Burr.  9039. 
(•)  page  64. 
(k)  Hob.  Si. 
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all  process,,  in  every  Court,  must  be  granted  according 
to  'the^  usu&l'  forms  of  the  Court,  and,  in  that  sense, 
accc^rdiiig  td  the  custom  of  the  Coort.  As  to  tlie  pars» 
titular  custom  of  proceeding  by  way  of  bffl  of  proo^ 
it  is  extremely  doubtful  whether  that  cmtom  has  e?er 
been  certified  by.  the  month  of  the  Recorder;  and  if  it 
has  not,  the  superior  courts  cannot  judicially  take  notice 
of  it.  But  there. is  ano^ier  and  a  fatal  objection  to  this 
plea:. it  is  not  alleged  that  the  judgment  in  the  Lord 
Mayor's  court  was  a  final  judgment*  ^Kor  could  it,  in 
point  of  fact,  be  so  alleged ;  for  it  was  a  mere  judgment 
in.  the.,  nature  of  a  nonsuit,  ^  that  tbt  Plaintiffi;  should 
go  without  a.  day ;,"  and  it  is  perfectly  open  to  the 
Plaintifis  to  commence  another  proceeding  in  the  same 
court  In  pleading  a  fermer  suft,  the  defendant  is 
bound  to  shew  that  it  Was  res  judieata^  an-  absolute  de- 
claration of  the  court' that  the  plaintiff  had  no  title; 
Brandlyn  v.  Ordn{ay  There  must  also  be  an  eitpress 
averment  that- the  fofmer  writ  was  for  the  same  matter : 
DevieV'.^Lord  Br(nohl(m*{b) 

.Another  ground  upon  which  this  plea  ought  to  be 
overruled  is,  that  the  Defendant  has  made  no  answer  to 
that  par?  of  the  bill  in  which  he  is  charged '  with  the 
knowledge  of  the  insolvent  circumstances  of  Beel  and 
Whittaur  before  the  institution  of  the  proceedings  in 
the  Lord  Mayor's  court,  and  of  the  actual  declaration 
of  insolvency  before  the  attachment  was'  completed. 
The  proceeding  in  the  Lord  Mayor's  court  being  alleged 
to  be  fraudulent,  and  that  charge  being  utianswered, 
a  court  of  equity  will  not  allow  the  matter  in  dispute 
to  be  determined  by  a  tribunal,  where  the  alleged  fraud 
cannot  be  inquired  into. 

.Mr. 
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Mr.  PemberUm^  in  reply.  18S7. 

The  Flaintifia  have  elected  to  make  their  claim^in  a 
court  of  competent  jurisdiction,  and  they  cannot,  now 
flttt  a  terdict  and  judgment  have  been  obtained  against 
them,  bring  the  same  matter  of  litigation  before  another 
tribunal.  ,  The  Plaintiffs,  having  been  themselves  acuve 
parties  in  the  proceedings  in  the  'Lord*  Mayor's  court, 
cannot  be  heard  to  object  to  the  plea  on  the  technical 
ground  that  it  does  not  allege  that  there  is  such  a 
court,  or  that  it  is-ih  accordance  with  the  custom  of 
London  to  itistitute  sucli  proceedings. '  SdlMess  is  the 
Court  called  upon  to  overrule'thi^  plea  on  the  ground 
that  the  custom  of  foreign  attachments' in  th'e*city  of 
London^  or  the  custoin  of  proceeding  by  bill  of 'proof 
has  not  been  certified  to  \i  by  the  mouth  of 'the  Re- 
corder.  If  the  judgment  is,\in  the  Lord  Mayor's  court, 
GODcluBwe,  the  Plaintiffs  may  appeal ;  and  if  it  is  not 
'otmclnsive,  it  is  open  to  them  to  resort  to  such  further 
proceedings  as  the  practice  of  that  court  may  allow. 


Tfie  Master  of  the  Rolls.  ^«**  i^- 

The  plea.  for.  the  purpose  of  the  argument  must  be 

takto  to  be  true,  and,  up0n  the  bill  and.  plea.together,  it 

appears,  that  Ton  MeUcj  .beitig  a;  creditor  of  Beel  and 

^JVhittqur^  by  his  proceedings  in  the  Lord  IVUyor's  court 

aoiight  to  rjecover.  the  .104/.  195.  in  the  hands  of;  Pavli 

•  and  Jones;  that  the  Plaintifi^  intervened^  and,  by  pro- 
ceedings of  their  own,  claimed  to  be  the  owners  of  the 
same' sum  of  ]  04/.  195.  which,  they  alleged,  was  due  to 

•  them  as  assignees,  of  Beel  and  WhiUaur,  In  the. result 
of  these  proceedings  judgment  was  .given  against' the 
Plaintifis. 

.     .  i   .     ;    .  ..  . 

After  this  judgment  obtained  against  tbeim,  they -filed 

the  present  biU^  in  which,  while  thqy  suppress  all  men- 
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18S7.  tion  of  their  proceedings  in  the  Lord  Mayor's  oonrt, 
they  make  precisely  the  same  claim  which  they  made 
in  those  proceedings,  and  on  precisely  the  same  grounds, 
the  only  additional  circumstance  allq^  being,  that  Von 
MeUe  knew  of  the  stoppage  of  payment  when  he  com- 
menced his  proceedings,  and  of  the  insolvency  soon  after 
it  was  declared. 

The  plea  is  objected  to  on  several  grounds.  It  is 
argued  that  the  custom  oT  the  city  is  not  sufficiently 
alleged,  either  as  to  the  atta^chment,  or  as  to  the  bill  of 
proof;  that  there  is  no  averment,  that  either  the  gar- 
nishees or  the  goods  were  within  the  city,  or  that  the 
judgment  was  final ;  and  that  there  is  no  answer  to  the 
charge  of  notice. 

If  the  Plaintiffs  had  been  no  parties  to  the  proceed- 
ings in  the  Lord  Mayor's  court,  and  no  mention  had 
been  made  of  those  proceedings  in  the  bill ;  and  if  the 
plea  had  been  the  defence  of  the  garnishees,  pro- 
tecting themselves  on  the  ground  that  payment  had 
been  recovered  from  them  by  due  course  of  pro- 
ceeding in  the  Lord  Mayor's  court,  the  objec- 
tion to  the  want  of  sufficient  allegation  of  the  custom 
would  have  been  important  But  in  this  case,  by  taking 
the  bill  and  the  plea  together,  the  objection  is  to  a  con- 
siderable extent  removed ;  and,  though  I  do  not  think 
that  the  custom  of  the  city  is  accurately  spoken  of  as 
the  custom  of  the  court,  yet  taking,  as  we  roust,  the 
custom  of  the  ^^  said  court"  to  mean  the  custom  of  the 
Lord  Mayor's  court  of  the  city  of  Ixmdcn^  I  think  that 
the  inaccuracy  cannot  jusdy  be  considered  as  fatal  to 
the  plea.  The  Plaintiff  and  Defendant  proceed  to  a 
certain  extent  together ;  and,  under  the  circumstances, 
I  do  not  think  jt  necessary  that  the  Defendant,  in  his 
plea,  should  allege  the  custom  with  the  same  particu- 
larity which  might  have  been  proper,  if  nothing  about 

tlie 
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the  custom  bad  appeared  otherwise  than  by  the  plea.       1897« 
If  the  castom  as  to  the  bill  of  proof  be  not  correctly 
stated,  or  be  incapable  of  being  established^  as  was  sug- 
gested, a  replication  which  would  put  that  question  in 
course  of  trial  may  be  filed.    With  respect  to  the  next 
objection,  the  bill  alleges  that,  by  the  custom.  Van  Mdle 
may  recover  the  sum  in  question :  this  he  could  not  do» 
if  the  garnishees  and  the  goods  were  not  within  the  city; 
and,  upon  the  frame  of  this  record,  it  does  not  appear  to 
me  that  an  allegation  in  the  plea  that  the  gambhees  and 
the  goods  are  within  the  jurisdiction  is  necessary.    And 
as  to  the  judgment  which,  it  is  said,  ought  to  have  been 
alleged  to  be  final,  it  is  not  in  its  nature  interlocutory 
only;  it  is  a  judgment  after  verdict;  it  may  be  capable 
of  being  set  aside  in  the  court  in  which  it  is  entered 
up,  and,  if  so,  the  Plaintiffs  may  of  course  adopt  the 
proper  proceedings  for  that  purpose ;  and  I  think  that 
the  charge  of  notice  contained   in  the  bill  and  un- 
answered does  not  leave  the  Defendant  open  to  the  im- 
putation of  fraud,  or  afford  grounds  for  the  interference 
of  a  court  of  equity  with  the  proceedings  in  the  Lord 
Mayor's  court. 

On  the  whole  I  consider  it  to  appear,  on  the  bill  and 
plea,  that  the  Lord  Mayor's  court  is  a  court  of  com- 
petent jurisdiction  to  decide  the  question  between  these 
parties ;  and  that  the  judgment,  which  has  been  obtained 
diere,  is  a  valid  and  subsisting  Judgment.  The  subject 
in  dispute  has  been  duly  litigated,  and,  if  not  absolutely 
decided,  is  in  a  proper  course  for  decision.  And  the 
Plaintifis,  having  thought  fit  to  produce,  and  endeavour 
to  establish  their  claims  in  a  court  of  competent  jurisdic- 
tion, and  now  alleging  no  want  of  jurisdiction— no  irre- 
gularity— no  incompetency  to  do  complete  justice,  are 
not  now  at  liberty  to  change  their  tribunal. 

Plea  allowed. 
Hh  4 
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Jan.  I*.  MOUNTFORD  v.  COOPER. 

■        f     * 

A  c&ose,  upon  I^R.  PEUBERTON  moved  for  leave  lo  hare  thb 
for  diTpiain-  <^u8e  advanoed  for  the  purpose  of  taking  a  de« 

tiff  under-       ^j^^  which  would  be  quite  of  course.    The  motioD 

taking  to  ccf^ 

tifytl^atit  wM  was  opposed  by  the  Defendants,  the  aecounting  parties, 

S^das B^    upon  no  ground,  as  he  bdieved,  except  the  desire  of 

Aort  causey      putting  off  the  period  of  taking  the  accounts. 

was  directed 

to  be  put  into 

the  next  paper      Mx.  Kinder dey  sbaA  he  was  instructed  to  oppose  the 

causes  with-     motion.    The  accounts  were  of  a  complicated  nature, 

out  the  con-    m^^  ^^  Defendants  desired  some  further  time  before 
currenceof  y     ^r         >      «• 

the  Defend-     gomg  mto  the  Masters  office. 
ant*s  soticitor. 

Inexpe- 
^encyofthe        The  Master  of  the  Rolls  inquired  whether  the 

lllfch'^n'^-^  counsel  for  the  Pkintiff  was  ready  to  certify  that  tfiis 


rence,  where    ^ng  a  proper  cause  to  be  heard  as  a  short 

merely  for  die  Mr.  Pemberian  having  replied  in  the  affirmative, 

purpose  of 

delaying  the 

taking  of  His  I.ordship  directed  that,  upon  such  certificate 

thrM^^tf  *f     ^'^  "^^»  ^®  ^^'^^  shovld  be  set  down  for  the  nest 
office.  '  day  of  short  causes.     Where  a  cause  was  proper  to  be 

heard  as  a  short  cause,  and  the  Defendant  or  his  so* 
licitor  opposed  its  being  so  heard  merely  for  the  pui^ 
pose  of  putting  off  the  day  of  accounting,  great  in^ 
convenience  to  the  suitor  resulted  from  the  rule  which' 
required  the  consent  of  the  solicitor  for  the  Defendaiiit 
to  the  cause  being  set  down  to  be  heard  as  a  short  ooe;; 
and  his  Lordship  intimated  that  it  might  be  expedient 
to  lay  down  a  general  rule  by  which  that  inconvenience 
might  be  prevented. 
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REES  V.  EDWARDES.  Jan.  19. 

MR.  COLERIDGE  applied  for  leave  to  amend  the  The  5  & 
bUl   without  prquditoe    to  the  injiinction,    the  JJJ;*^^^' 
Master  to  whom  the  appKeation  had  been  made  under  jucbiction  to 
the  thirteenth  and  fourteenth  sections  {a)  of  the  9  &  h^ar  ^^  ^ 

4  IF.  4.  c.  94.  having  declined  to  hear  it,  on  the  Mound  termiaeaUap. 
M^  m  ^  o  pucatioiii  for 

mat,  as  it  was  not  an  application  Ibr  leave  to  amend  in  leavetoameiid 

the  terms  of  the  act,  but  for  that  leave  and  something  ^J^^ 

else,  he  had  no  jurisdiction.  where  the 

fMUty  is  en- 
titled of 
Mr.  Bogersi  corOrdj  contended  that  this  was  clearly  couwe  to 

li  special  application  for  leave  to  amend,  which,  by  the  amend,  as 

recent  act,  the  Court  had  no  jurisdiction  to  hear,  except  ^^^^  ^«  » 

by  way  of  appeal.  hearing  to 

amend  Inr 

;  The  JitbcBmiBL  if  the  Rolls  said  that,  as  the  Maslier  ortocM^ 

had  come  to  the  conclusion  that  he  had  no  juriadiotioii^  ^^^'^  ^'  \ 

^  necessary  for 

this  Court  must  hear  the  chrcumstanoes ;  and  when  po^  the  Court  to 

hear  all  the 


(fl)  The   thirteenth    section  the  Lord  Chancellor  wHh  the  S^^am^e  ^ 

that  the  Masters  in  Qn-  advice  and  assistance  aft>resaid»'  whether  leave 

dinaiy   of  the  High  Court  of  shall  be  directed)  and  that  it  ought  to  be 

Chanceiy   shall  bear  and  de-  shall  be  lawful  for  either  party  given  to 

termine  all  applications  for  time  to  appeal  by  motion  from  the  s^^^^^^*  o' 

to  piiad,  answer^  or  demur,  and  order  ma    4>n  such  appllcatioar  °^ 

fiw  le«are  to  i^oid  biUs^  apd  for .  to  the  Lord  Chaofellofv  Maitlw 

enlaipng  publication*  and  all  of  theRoIlsyOrVice-Chancellor; 

inch  other  matters  relating  to  and  that  the  order  made  on  such 

die  conduct  of  suits  in  the  said  appeal  shall  be  fimd  and  con- 

Coarty  as  the  Ijord  ChanceUor,  dnsif e. 
with  the  advice  and  assistance         And  the   fourteenth  section 

of  the  Master  of  the  Rolls  and  enacts,  that  no  such  application 

incfr>ChanceIlor,  or  one  of  them,  as   above   mentioned   shall  in 

shall  by  any  general  order  or  future  be  heard  by  any  of  the 

orders  direct^  in  such  manner  Judges  of  the  said  Court  of  Chan- 

and  under  such  rules  and  re-  eery,  except  on  appeal  as  there- 

golat&onsy  as  by  any  general  order  4nbefore  proyided. 
•r  otden  to  be  also  issued  by 
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18S7*       sessed  of  the  circumstances,  it  would  be  for  the  Court 
^~  '   ■       to  determine  how  the  question  was  to  be  disposed  o£ 

EvTAmoas.  j^.  appearing  that  the  injunction,  which  was  originally 
the  common  injunction,  had  been  continued  upon  the 
merits  on  the  coming  in  of  the  answer,  and  that  the  ob- 
ject of  the  motion  was  to  amend  such  parts  of  the  bill  as 
were  founded  upon  a  mistake  not  afiecting  those  merits. 

His  Lordship  was  of  opinion  that  the  Plaintiff  was 
entitled  to  amend  without  prejudice  to  the  injunction, 
upon  payment  of  costs,  and  made  an  order  to  that 
effect  His  Lordship  observed  that  the  14th  section  of 
the  recent  act  appeared  to  preclude  the  Judges  of  the 
Court  of  Chancery  from  all  original  jurisdiction  in  cases 
of  application  for  leave  to  amend,  but  that  strict  con- 
struction had  not  been  put  upon  the  act  It  had  been 
held  that  the  act  did  not  apply  to  orders  of  course  to 
amend  the  bill,  nor  to  cases  in  which  the  Court,  being 
possessed  of  all  the  circumstances  of  the  case^  wais 
enabled  at  the  time  to  exercise  a  prcqyer  discreti<m 
on  the  subject  of  amendment;  thus,  if  it  appeared  at 
the  hearing  of  a  cause,  or  of  a  plea  or  demurrer,  that 
the  Plaintiff  ought  to  have  leave  to  amend  by  add- 
ing parties,  leave  had  been  accordingly  given,  and  would 
be  given  for  other  purposes,  if  the  justice  of  the  case 
required  it;  for,  if  the  Court  had  no  jurisdiction  in  such 
cases,  it  would  follow  that  after  all  the  circumstances 
necessary  for  the  determination  of  the  question  of 
amendment  had  been  heard  by  the  Court,  the  parties 
could  not  receive  a  decision  from  the  Court,  but  must 
go  to  the  Master  to  have  the  question  decided  by  him, 
subject  to  an  appeal  to  the  same  Court 

In  the  present  case  the  Plaintiff  required  something 
more  than  an  order  to  amend.  That  something  more 
the  Master  could  not  give ;  and  if  the  Court  refused  to 

hear 
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hear  such  a  motion  as  this,  the  Plaintiff  could  only  obtain  lBd7. 
that  which  he  might  be  perfectly  entitled  to,  by  first 
applying  to  the  Court  for  an  order  to  the  effect  that,  if 
on  a  future  application  to  the  Master  he  should  obtain 
an  order  to  amend  his  bill,  such  order  to  amend  might 
be  without  prejudice  to  the  injunction.  An  application 
of  this  sort  would  draw  into  consideration  all  the  cir- 
cumstances necessary  for  the  determination  of  the  ques- 
tion, whether  the  Plaintiff  ought  to  have  leave  to  amend 
or  not.  The  Court  could  not  properly  decide  upon  it 
without  forming  an  opinion,  whether  the  Plaintiff  ought 
to  have  leave  to  amend  or  not ;  and,  after  that,  to  send 
the  parties  to  the  Master  for  his  decision,  subject  to  ap- 
peal to  the  same  judge  whose  opinion  was  already 
formed,  would  be  highly  and  unnecessarily  inconvenient 


WYNDHAM  V.  Lord  ENNISMORE.  ^**- w- 

A    REFERENCE  having  been  directed  to  the  Mas-  It  appeariog 
■^^    ter  to  inquire  where  and  with  whom  the  infant  ^^ard  of  the 
Plaintiff,  George  Thomas  Wrigkte  Wyndham^  was  then  Conrt  had 
residing,  and,  in  case  he  should  find  that  the  infant  was  abroad  lo  con- 
not  residing  with  his  mother,  to  state  under  what  cir-  Jh2*Swcc^of 
cumstances  the  infant  had  been  removed  from  her  care,  medical  men 
the  Master  by  his  report  stated,  that  it  appeared  by  a  f^^^g  removal 
statement  in  writing  laid  before  him,  and  by  the  several  to  a  milder 
afiidavits  mentioned  in  his  report  that  the  infant  Plain-  necessary  for 
tiff  was,  in  the  month  of  January  18S6,  residing  with  c^*|!^J^'ni^ 
his  mother  the  Defendant,  Lady  Ennismore,  at  Convoy-  a  reference  to 
more  in  the  county  of  Cork  in  Ireland;  that  he  had  pre-  32J fo^  J,  * 
viously  been,  and  and  at  that  time  was,  seriously  in-  mfant's  main- 
disposed ;  that  the  medical  advisers  of  the  infant  Plain-  education  out 

tiff  considered  it  absolutely  necessarv  to  his  health  that  of  thejuris- 

diction^  but 
he  should  be  forthwith  removed  to  a  milder  climate;  limited  the 

that  Lady  Ennismore^  in  her  anxiety  to  comply  with  f^^^Jj]^® 

the  one  year. 


l^^r 


CASES  IN  CHANCERY. 


the  advice  of  soch  medical  meo*  and  believing  in  the 
absolute  necessity  of  an  immediate  compliance  there- 
with, caused  the  mfant  Plaintiff  to  be  sent  in  the  month 
Emkismoes.  oi  January  1836,  under  the  care  of  a*  proper  person  as 
governess,  to  the  Island  oV Madeira-;  and  that,  in  so 
sending  the  infimt  Plaintiff  abadad  out  of  .the  juria* 
diction  of  the  Court,  she-was  actuated' solely  by  the 
desire  to  provide  for  his  health,*  and:  was  not  aware  that 
film  was  violating' any  of  the  rules  or  rq^tions  of  the 
Court.  ' 


A  petition  was  now  presented  by  the  guardian  of  the 
infiitit'Plaihtiff,' praying  that  the  infant  might  be  per- 
mitted- to  cDdtinue.  resident  at  Jlfiziieira  .or  such-  other 
place  abroad  bs  might  be  approved*  of  by  his  medical 
advisers,  die  Defendants  (Lord  and  Lady  Etmumore) 
giving^  as  they  .were  willing  to  do,. security  to  the  Ma»> 
ter  for  the  return  of  the  in&nt  Plaintiff  within  the 
jurisdiction,  when  required  ;t  and  *that  it  might  be  re- 
ferred to  the  Master  to  improve  of  a  proper  scheme 
ftr  the  future  maintenance  and  education  of  the  infant* 

Mr.  Roujiidl^  in  support  of  the  petition. 


7^ -Master  tfihe  Rbjjus'made  the  order,  observing 
that  the  mother  of  the  infant  had  in  this  case  done  only 
what  the  Court,  upon  an  application  made  to  it,  would 
have  directed ;  but-  the  allowance  for  the  in&nf  s  main- 
tenance and  education  mu^tbe  limited  to  one  year,  with 
liberty  to  make  further  application  to  the  Court,  tf  ^ni&- 
ceasary.  (a) 


(a)  For  orden  made  by^  the 

Court,  where  maiotenaooe  was 

to  be  allowed  to  infants  out  of 

the  jurisdiction,   see.  the  case 

-noticed  by  Mr*  Jueob  in  Lffcm 


yr.  BienI[m(Jac,254.  864, 865.), 
the  name  of  which  case  was 
Jackson' V,  Hankey;  and  Stepkem 
y.Jamet{l  Myine^JTeim^enr.). 
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!  r    •  GAYLER  »  FITZJpHN.' 

rWlHE'BiliwasJfilea'by  mmam'^ayler  on  behalf  of  ThcMarterif 

-*-     himsdf  and  all  other  the  ^editors  of  Thomas  to  state  speml 

'  WW&-R*^An  deceased,  against  Mob&t  lift^n  the  J^^^ 

administrator^oF  the  deceased  intestate.'    The  decree  thorisedby 

directed  the  usual:  accotoU  of  the '  intestate's  estate,  ^j^hSfin 

and  cave  no  authority  to'  'the  Master  to  sta:te '  fecial  a  creditoPt 
..    Z.^  •  .  ndtthedecwe 

circifinstances.  •       *        directed  the 

•      »  i    *        .      1  * .  .        usual  ac> 

f   At  the  hearidg  for;  further^  directions^  'it  'appeared  the  Master 
that  thefMasterhatf,  by  Kisgetoerkl  report,  fe        the  ^°„„\*"®fj|,^ 
debt  claimed  by  i  the  Plaintifi^*  p^rt  of  which  was  a-  sum  debt  appear- 
secured  by  a  promissory  note,  to  be'  due  to  him ;  but  he  JUthepSfeSc 

added  to  that  finding  the  following  statement:  -—  but  staled, 

without  the 
*'     •         '  '  authority  of 

<<  A  claim  has  been  laid  before  me  on  behalf  of  the  theCouit, 

niecial  cif^ 
Defendant,  Mobert  Fitzjohn^  touching  a  sum  of  15(tf*  cumstances, 

as  having  been  paid'  tothfe  PlaintifiF  WiUidm  Qcyler  on  ^^^^^ 

account  of  his  debt,  as  to  which  claim  it  is  submitted  to  raisiiiga 

me  that,  inasmuch  as  the  assets  of  the  intestate  will  not  be  ^^g^^„^ 

sufficient  to  pay  his  debtsin  full,  the  said  sum  of  1502.  oftheappor- 

ought'to  be  deducted  out  of  the  sum  which  may  be  ^hichthe 

apportioned  to  the  Plainti£Pin  respect  of  his  whole  debt  ^^°^^|?°^ 

insteiad  of  being  allowed  to  him  in  part  payment  of  sodk  of  the  intei- 

whole  debt,  as  stated  in  the  first  schedule  to  t^is  report^  whSiwUln. 

and  in  support  of  siich ;  claim  a  receipt  for  the  said  amtt  soWeut,  upon 

of  150/.  from  the  Plaintiff  fTifliaiw  Gayler  to  the  De*  foSirfdu^ 

.    fendant  Robert  Fitzjohi^  hath  been  produced  before  me,  the  Court 
f  i_  •   •     r  11  refused  to 

which  IS  as  follows :  —  enter  into  the 

circumitaDeet. 
Sewbte^  that  the  decision  would  have  been  the  same,  had  the  special  circumstances 
been  supported  by  evidence  before  the  Master. 


FlTZJOHN. 
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*«  Received  March  4th  1822  of  BobeH  Fitzjohn  ad- 
ministrator,   150/.  on  account  of  my  demand  against 
«.  the  estate  of  the  late   Thomas   Wells  Fitzjohn^  and  I 

undertake  to  repay  any  sum  of  money  paid  to  me 
above  my  due  share  out  of  the  said  estate.** 

<  W.  GayleTf  his  mark.' 

<*  And  I  have  thought  fit  to  state  the  said  last-mentioned 
daim  at  the  request  of  the  solicitor  for  the  Defendant 
Bobert  Fitzfohn^  in  order  that  he  may  be  enabled  to 
obtain  the  direction  of  the  Court  touching  the  payment 
of  the  said  sum  of  150/.  to  the  Plaintiff^,  in  case  the 
Court  should  be  of  opinion  that  the  said  sum  of  150/. 
should  go  in  diminution  of  such  proportion  of  the  assets 
of  the  intestate  as  the  PlaintiflT  would  have  been  entided 
to  receive  in  respect  of  his  whole  debt  in  case  such  sum 
had  not  been  paid  to  him,  or  otherwise  that  he  is 
entided  to  a.  proportion  of  such  assets,  paripassuy  with 
the  other  creditors  upon  the  whole  debt,  as  stated  in 
the  first  schedule. 

It  did  not  appear  that  any  evidence  was  gone  into 
before  the  Master. 

The  intestate's  estate  was  insolvent ;  and  the  question 
was  whether,  upon  the  special  statement  made  by  the 
Master,  the  apportionment  to  which  the  PlaintiflP  would 
be  entitled  upon  the  debt  found  due  to  him  ought  not 
to  be  reduced  by  reason  of  the  alleged  part  payment 
and  receipt  given  by  the  Plainti£P  before  the  filing  of 
the  bill. 

Mr.  Pemberton  and  Mr.  Buskj  for  the  Plaintiff  in- 
sisted that  the  Master  had  no  authority  to  state  any 
circumstances  specially,  without  the  express  direction 
of  the  Gomt  |  and  thati  unsupported  as  those  circum- 
stances 
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stances  were  by  any  evidence,  the  Court  was  bound 
to  exdude  tliem  altogether  from  its  consideration.  There 
was  nothing  upon  the  face  of  the  pleadings  to  support 
such  a  statement;  the  alleged  receipt  was,  in  the  absence 
of  all  evidence,  entitled  to  no  attention  whatever;  and  the 
doubt  raised  by  the  Master,  as  to  the  apportionment 
to  which  the  Plaintiff  was  entitled  upon  the  debt  found 
due  to  him,  was  improperly  introduced  into  the  report 

Mr.  KindersUy  and  Mr.  Webster^  contrdf  said,  that  the 
transaction  was  well  known  to  both  parties,  and  that  it 
was  not  denied  by  the  Plaintiff  that  he  had  given  the  re- 
ceipt produced  before  the  Master,  by  which  he  under- 
took to  repay  whatever  money  he  might  receive  beyond 
his  share  out  of  the  intestate's  estate.  If  the  Plaintiff 
had  received  part  payment  of  his  original  debt,  which 
was  not  denied,  he  was  not  entitled  to  to  apportion- 
ment upon  the  remainder  on  the  same  terms  as  the 
other  creditors,  and  the  point  had  been  properly  raised 
by  the  Master.  In  a  case  before  Lord  Uardxmcke^  it 
was  said,  that  former  decrees  for  an  account  contained 
a  clause  that,  if  there  were  any  special  matter,  the 
Master  might  state  it  specially ;  but  that  decrees  were 
then  drawn  up  without  this  clause,  and  the  Master 
might  state  special  matter  notwithstanding.  Anon,  (a) 
And  in  a  more  recent  case,  it  was  decided  that  the 
Master  might,  by  his  report,  state  the  grounds  of  his 
decision  with  respect  to  any  claim  made  before  him, 
although  the  decree  did  not  direct  him  to  state  any 
special  matter.     Champemaame  v.  Scott,  {b) 

Mr.  Pembertonj  in  reply. 

Champemaame  v.  Scott  has  no  application  to  the  pre- 
sent case.    There  the  order  of  reference  was  a  veiy 

special 

(a)  8  Mk.  6S1.  W  4  Mai.  809. 
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1837.       special  one,  tbe  Master  being  required  to  take  aa  ao* 

Gaylu      count  of  all  dealings  and  transactuMis  between  tlie  Flain- 

V.  tiff  and  the  Defendant,  and  to  state  what  was  doe  from 

eitha*  of  the  parties  to  the  other  of  them;  bot^  in 


he  should  find  any  account  settled,  that  he  should  not 
unravel  the  same,  but  that  either  of  the  parties  should 
be  at  liberty  to  surcharge  and  fidsify.  The  Master  dis- 
allowed a  claim,  not  upon  the  merits,  but  because  it  was 
of  a  nature  that  could  not  be  properly  investigated  be- 
fore the  Master.  Under  those  circumstances,  it  was 
absolutely  necessary  that  the  Master  should  state  that 
he  had  not  considered  the  validity  of  the  clum,  and  for 
what  reason. 

7%e  Master  of  the  Rolls. 

The  receipt  is  alleged  to  have  been  given  in  March 
1822.  In  January  1827  the  Plaintiff  filed  the  tnl],  in 
which  he  seeks  to  be  paid  out  of  the -assets  of  the  intas* 
tate  the  amount  of  the  debt  due  to  him.  The  answer  of 
the  Defendant  Robert  Fitxjohn  is  wholly  silent  as  to  the 
alleged  payment  of  the  sum  of  IbQl.  and  reodpt  given  by 
the  Plaintiff.  The  decree  directed  the  Master  to  take 
an  account  of  the  debts,  and  did  not  authorize  him  to 
state  any  special  circumstances.  The  Master  by  his 
report  states,  that,  in  taking  the  accounts,  he  finds  a 
certain  sum  of  money  to  be  due  to  the  Plaintiff;  and  he 
adds  in  his  report  certain  special  circumstanceSf  as  to 
which,  whether  they  are  founded  in  evidence  or  not  I 
have  no  means  of  knowing.  It  is  not  alleged  that  any 
evidence  was  gone  into  before  the  Master;  but  it  is 
said  that  the  fact  is  well  known  to  the  partiesy  and 
that  there  is  no  denial  of  it.  I  cannot  adjudicate  in 
a  case  founded  upon  no  evidence  whatever;  but  the 
inclination  of  my  opinion  is  that,  even  if  the  alleged 
circumstances  were  founded  upon  evidence,  I  have  no 
authority  to  take  notice  of  them,  nearly  five  years 

having 
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hwDg  elapsed  between  the  allq;ed  transaction  and  18S7. 
the  filing  of  the  bill,  no  notioe  being  taken  of  it  in 
the  answer,  and  no  esLception  having  been  taken  to 
the  Ma&ter's  report  finding  the  debt  doe.  The  Master, 
where  inquiries  are  directed  to  be  made,  is  bound  to 
foUow  out  those  inquiries,  and  to  consider  every  thing 
which  has  a  direct  bearing  upon  them,  and  to  state  or 
refer  to  the  evidence  on  which  he  has  proceeded.  But 
he  is  not  at  the  request  of  the  solicitor  for  one  party  to 
enter  into  other  circum^stances,  and  present  a  new  case 
to  the  Court,  unless  he  has  a  special  authority,  and  it 
would,  in  ordinary  cases,  be  contrary  to  the  plain  prin- 
ciples of  justice,  if  he  were  allowed  to  do  so.  It  would 
be  unjust  that  parties,  who  come  here  in  the  fidr  expect- 
ation that  a  certain  sum  of  money  will  be  finally  adjudi- 
cated to  them,  should  have  to  encounter  new  matter  in 
the  Master's  report,  which  they  had  no  means  of  counter- 
actfaig,  and  for  which  they  were  wholly  unprepared  by 
any  thing  in  die  state  of  the  pleadings,  or  in  the  direc- 
tions of  the  Court.  Before  the  new  orders  were  framed, 
it  was  a  question  much  discussed,  whether  the  Master 
should  be  at  liberty,  of  his  own  authority,  to  state  spe- 
cial circumstances,  and  it  was  not  considered  expedient 
that  he  should  have  such  liberty ;  and  according  to  the 
practice  of  the  Court,  I  think  myself  bound  to  take  no 
notice  of  the  special  circumstances  stated  by  the  Mas- 
ter of  his  own  authority.  I  consider  the  Master's  find- 
ing of  the  debt  appearing  to  be  due  to  the  Plaintiff,  as 
conclusive  between  the  parties. 


¥«..L     ^  It 
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18S7. 


Feb.  93. 


NEALE  V.  MACKENZIE. 


Insolvency  is 
a  ground  upon 
which  the 
Court  will 
refuse  specific 
performance 
of  an  agree- 
ment to  grant 
a  lease,  but 
there  must  be 
proof  of 
genera]  in- 
solvency, and 
a  particular 
default  in 
the  payment 
of  rent  to 
the  landlord 
of  the  pre^ 
mises,  last 
occupied  by 
the  person 
contracting 
for  the  leasci 
will  not  dis- 
entitle him  to 
the  perform- 
ance of  the 
contract, 
where  there 
is  the  tes- 


npHE  bill  was  filed  by  Thomas  Neale  against  the 
•^  Defendant  John  Andrem  Mackenzie^  and  the  De« 
fendants  Archibald  Carbeti  and  John  Carts  and  it  prayed 
for  the  specific  performance  of  an  agreement  by  the  De- 
fendant Mackenzie  to  grant  to  the  Plaintiff  a  lease  of 
the  premises  in  question,  for  seven,  fourteen,  or  twenty- 
one  years,  at  a  rent  of  65/^  and  that  the  Defendant 
Mackenzie  might  procure  all  other  (if  any)  necessary 
parties  to  execute  such  lease,  and  that  he  might  make 
compensation  to  the  Plaintiff  in  respect  of  the  matters 
mentioned  in  the  prayer. 

The  premises  comprised  in  the  agreement,  consisting 
of  a  house  with  a  garden  and  orchard  at  Higham  Hill 
together  with  eight  acres  of  land,  were  devised  by  John 
Inglely  to  the  Defendants  Corbett  and  Carr  as  trustees 
in  trust  for  his  daughter  Ellen  Ingleby^  and  after  her  de- 
cease for  her  children;  and  the  trustees  were  empowered, 
with  the  consent  of  the  person  or  persons  beneficially 
entitled  in  possession  to  the  receipt  of  the  rents  and 


timonyofun-    profits  of  the  devised  estates,  to  demise  all  or  any  part 
w^tn^'seTto      ^^^^^^  ^  *°y  person  or  persons  for  any  term  of  years 


not  exceeding  twenty-one  years,  subject  to  the  usual 
restrictions. 

Shortly  after  the  death  of  the  testator,  Ellen  Inglely  in- 
termarried with  the  Defendant  Mackenzicj  who,  with  the 

permission 


his  responsi- 
bility. 

A.  having 
a  life  interest 
in  premises 
vested  in  trus- 
tees who  had 
a  power  of 
leasing,  agreed 

to  grant  a  lease  for  twenty-one  years  to  B,  The  trustees  refused  to  grant  a  lease  to 
i?.,  on  the  ground  that  he  was  in  insolvent  circumstances,  and  that  the  grant  of  such 
lease  would  be  a  breach  of  trust  against  their  cestuis  que  tnttL 

The  Court  being  of  opinion  that  B.  was  entitled  to  specific  performance,  and 
that  the  trustees  had  given  A.  some  authority  to  act,  ordered  the  trustees  to  ^exe- 
cute a  lease  to  B,  to  the  extent  of  A*s  interest. 
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permission  of  the  trustees,  entered  into  possession  of  the 
devised  premises*  Mackenxielet  the  eight  seres  ofmeadow 
land  to  a  tenant  named  CharUon  ;  and,  being  afterwards 
desirous  of  quitting  the  premises,  he  employed  Mx.Coopery 
a  house-agent,  for  the  purpose  of  procuring  a  tenant* 
Through  Mr.  Cooper^s  agency  the  Plaintiff  was  intro- 
duced to  the  Defendant  Mackenzie,  and  a  memorandum 
of  agreement,  dated  the  25th  of  Jme  18S3,  was  signed 
by  the  Plaintiff  and  Mackenzie,  whereby  Mackenzie 
agreed  to  let  to  the  Plaintiff  the  premises  described  as 
all  that  messuage,  tenement,  and  premises,  together  with 
the  garden,  orchard,  and  meadow  land  thereto  belong- 
ing, situate  at  HighamHiU  in  the  parish  of  WaUhamsUm, 
for  the  term  of  one  year  from  the  date  thereof,  at  the 
dear  yearly  sum  or  rent  of  70/.  to  be  paid  in  four  equal 
quarterly  payments  on  the  usual  quarter  days.  And 
the  Plaintiff,  on  his  part,  agreed  to  take  the  premises  at 
the  aforesaid  rent  of  70/.,  and  to  pay  it  in  quarterly 
payments  on  the  aforesaid  quarterly  days,  or  within  a 
reasonable  time  thereafter.  And  the  Plaintiff  agreed  to 
keep  the  grounds,  orchard,  and  garden  in  a  good  and 
proper  state  of  repair,  and  to  pay  all  rates  and  taxes. 
And  it  was  was  further  agreed  by  Mackenzie  to  grant, 
at  the  option  of  the  Plaintiff,  a  lease  of  the  aforesaid 
premises,  orchard,  and  ground  for  the  term  of  seven, 
fourteen,  or  twenty-one  years,  at  the  yearly  sum  or  rent 
of  65Lf  and  which  lease  was  to  be  subject  to  the  usual 
covenants.  And  the  Plaintiff,  should  he  declme  having 
a  lease,  agreed  to  give  up  peaceable  and  quiet  posses- 
sion of  the  premises  at  the  expiration  of  the  twelve 
months.  By  a  further  memorandum  Mackenzie  agreed 
to  complete  all  the  outward  repairs  then  in  progress, 
and  the  Plaintiff  agreed  to  do  the  internal  repairs.  And 
possession  was  to  be  given  to  the  Plaintiff  at  Midsummer. 

.  In  pursuance  of  the  agreement,  possession  was  de- 
livered up  by  the  Defendant  Mackenzie  to  the  Plaintiff 
li  2  of 
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18S7«  of  all  the  premises  comprised  in  the  agraemcot^  extept 
the  eight  acres  of  land  which  Ckarlton  Defused  to  ddiver 
up  on  the  ground  that  he  had  not  receiTed  ttotice  toi  quit 
from  Mackenzie.  The  Plaintiff  completed  the  intetBal 
repairs  of  the  house,  and  expended  money  in  doing 
other  repairs  npon  the  premises. 

On  the  25th  q(  December  ISSS,  Mackenxie  demanded 
the  entire  half  year's  rent  of  S5Lf  which  the  Plaintiff 
refused  to  pay,  as  the  possession  of  the  eight  acres 
of  land  had  not  been  delivered  up  to  him;  and  on 
the  Sd  of  February  following,  Mackenzie  levied  a  distress 
upon  the  Plamtiff 's  premises  for  S5/L,  being  the  whole 
amount  of  the  half  year's  rent,  which  the  Plaintiff  paid 
under  a  protest  The  Plaintiff  brought  an  action 
against  Mackenzie  for  the  illegal  distress,  in  wbiQh  action 
he  ultimately  recovered  damages* 

On  the  12th  of  May  1834,  the  Plaintiff  gave  notice  to 
the  Defendant  Mackenzie  of  his  intention  to  accept  a 
lease  in  pursuance  of  the  agreement;  and  in  answer 
to  that  communication  he  received  a  letter  from  the 
solicitor  of  ilfac^enziV  stating  that  the  property  belonged 
to  the  trustees  of  Mrs.  Mackenzie  and  that  the  Defen** 
fendant  Mackenzie  had  no  power  to  grant  a  lease.  In 
Oaober  1834>,  the  Plaintiff  filed  his  bill,  and  upon  the 
answer  coming  in,  it  appearing  that  the  property  was 
vested  in  the  trustees  CorbeU  and  Carr^  he  amaided  his 
bill  by  making  the  trustees  parties. 

The  Defendant,  Mack^nzie^  by  his  answer,  stated  thai 
in  the  month  oi  January  1834,  a  Mr.  Cwrtis^  the  fiither* 
in-law  of  the  Plainti£^  resided  with  the  Plaintiff  on  the 
premises ;  that  in  that  month  the  nam^  of  Mr.  CwUs 
appeared  in  the  Gazette  as  a  bankrupt,  and  that  4h^ 
Defendant,  b^ing  apprehensive  that  the  fiirni^r€)/oa  the 
premises  would  be  seized  by  the  assignees  of  Mr.  Curtis^ 

and 
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Jmd.tiDt  tdverttng  to  die  circQinstance  that  possession  188?« 
t»f '  tlw  eight  acres  bad  not  been  delivered  up,  dis* 
imimd  fbv  dHS  entire  sum  oF  35/.  That  the  Defendant 
had  fefiised  to  grant  a  lease  to  the  Plaintiff^  because  he 
jbad'Oaosed  particnlar  inquiries  to  be  made  concerning 
him,  and  had  been  informed  and  believed  that  he  was  a 
person  of  no  responsibili^,  and  had  not  the  means  of 
paying  the  rent  agreed  to  be  paid,  and  was  in  &ct  in 
insolvent  circumstances;  and,  as  evidence  thereof,  the 
Defendant  said  that,  previously  to  the  agreement,  the 
PlaintifiP  occupied  a  house  at  Shoreditchj  and  that,  soon 
after  the  execution  of  the  agreement,  the  PlaintifiPdeserted 
the  said  houses  and,  in  consequence  of  his  inability  to 
procure  money  for  the  purpose,  left  a  year  and  a  halPs 
rent,  amounting  to  the  sum  of  108/.  and  upwards,  un- 
paid to  the  landlord. 

The  Defendant  Mackenzie  stated  that  the  trustees, 
€!orbett  and  Can-j  previously  to  the  agreement,  had  re- 
quested him  to  endeavour  toiind  a  tenant  for  the  pre- 
mises, but  that  they  never  assented  to  or  confirmed  the 
agreement.  By  his  answer  to  the  amended  bill  he  said, 
that  the  part  of  his  former  answer  stating  that  the  two 
trustees  had  requested  him  to  find  a  tenant  for  the  pre- 
mises was  inaccurate,'jnasmuch  as  such  request  had  only 
been  made  by  Carr. 

The  trustees  denied  that  they  had  authorised  Mac" 
kenxie  to  let  the  premises  or  enter  into  any  agreement; 
but  Carr  admitted  that  he  had,  in  the  course  of  con- 
fersation  with  Mackenzie^  expressed  a  wish  that  the 
premises  were  let  They  said  that,  from  the  information 
diey  had  received  respecting  the  Plaintiff,  they  con- 
i^idered  that  it  would  be  an  improper  exercise  of  the 
power  given  to  them  by  the  testator  to  grant  him  a  lease 
oT  the  premises. 

li  S  The 
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1887.  The  Plaintiff  and  Defendants  went  into  evidenoe. 

On  the  part  of  the  Pkiintiff  three  witnesses  were  ex- 
aminedy  one  of  whom  bad  become  surety  fi>r  him  to  the 
amount  of  1000/.|  on  his  being  appointed  to  the  situ- 
ation of  collector  of  sewers  for  the  district  of  Beiknal 
Qreen.  They  had  all  had  dealings  with  him  for  many 
years,  and  considered  him  a  person  of  credit  and  re- 
sponsibility. On  the  other  side,  the  landlord  of  the 
premises  which  the  Plaintiff  had  last  oocapied  proved 
that,  when  the  Plaintiff  quitted  the  premises,  there  was 
an  arrear  of  a  year  and  a  quarter's  rent;  that  the  Plain- 
tiff told  him  he  was  unable  to  pay;  that  the  witness 
consented  to  take  a  composition  of  60/.  in  a  year  and 
a  half;  that  lOA  of  that  sum  was  paid  by  the  Plaintiff's 
brother,  and  that  the  remaining  SQl.  remained  unpaid. 
It  was  also  proved  that  the  Plaintiff  had  in  the  years 
1822  and  1826  made  compositions  with  his  creditorst 
and  that  the  collectors  had  much  difficulty  in  obtaining 
from  him  the  payment  of  taxes  and  poor-rates. 

Mr.  PemberUm  and  Mr.  WilbraJuxm^  for  the  Plaintiff. 

It  is  obvious  that  the  refusal  of  the  Defendant 
Mackenzie  to  grant  a  lease  to  the  Plaintiff  arose  out  of 
the  consequences  of  his  own  gross  misconduct  in  dis- 
training upon  the  Plaintiff  for  the  entire  rent,  when  he 
had  himself  failed  to  put  the  Pluntiff  into  possession  of 
the  whole  premises  comprised  in  the  agreement,  and 
that  the  alleged  insolvency  of  the  Plaintiff,  upon  which 
he  rests  his  defence,  is  a  mere  after-thought  and  subter- 
fuge by  which  he  seeks  to  escape  from  the  performance 
of  the  agreement.  Even  if  it  were  true  that  the  Plaintiff 
is  now  in  embarrassed  circumstances,  the  Defendant 
would  not  be  permitted  to  refuse  the  performance  of  a 
contract  merely  because  the  contract  with  the  Plaintiff 
was  an  indiscreet  one.  It  is  incumbent  upon  a  man 
to  make  inquiries  before  he  enters  into  a  contract,  and 
if  the  contract  be  fairly  made,  he  cannot  recede  from 

it, 
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itf  merely  because  he  afterwards  discovers  circonistances  ^  1S87. 
which  may  render  it  probable  or  even  certain  that  he  has 
made  an  injudicious  agreement.  But  there  is,  in  reality, 
no  ground  for  the  charge  that  the  Plaintiflf  is  incapable  of 
paying  a  rent  of  65/.  a  year.  It  is  not  pretended,  even 
by  the  respectable  witnesses  who  speak  to  the  responsi* 
bility  of  the  Plaintiff,  that  he  is  an  opulent  person ;  but 
they  say,  after  having  had  deaimgs  with  him  for  many 
years,  that  he  may  be  safely  trusted  in  respect  of  any 
pecuniary  engagements  which  he  would  enter  into.  He 
has  been  recently  appointed  to  a  responsible  and  profit«> 
able  situation,  and  there  can  be  no  apprehension  that 
his  property  would  not  be  at  all  times  sufficient  to 
answer  a  distress  for  the  amount  of  a  quarter's  rent* 
It  is  clear  that  the  trustees,  by  their  conduct,  gave 
authority  to  Mackenzie  to  procure  a  tenant;  they  are, 
therefore,  answerable  for  the  acts  of  their  agent,  and 
consequently  bound  to  grant  a  lease  to  the  Plaintiff  for 
the  whole  term,  lliis  is  not  like  the  case  of  a  breach 
of  trust  committed  by  trustees  against  their  cestui  que 
trusty  where  the  Court  would  not  only  not  decree  specific 
performance,  but  restrain  the  trustees  from  executing 
the  ocmtract  (a).  Even  if  the  Court  should  be  of  opinion 
that  the  interests  of  the  wife  and  children  are  not  bound 
by  the  contract,  the  trustees  are,  at  any  rate,  bound  to 
grant  a  lease  to  the  Plaintiff  to  the  extent  of  Mr.  Mac^ 
ienzie^s  interest  in  the  devised  premises. 

Mn  Kinderde^  and  Mr.  l/(ftus  Wigram^  for  the  De- 
fendant Mackenzie^ 

In  distraining  for  the  entire  rent  when  the  Plaintiff 
had  not  been  put  into  possession  of  all  the  premises 
comprised  in  the  agreement,  the  Defendant  Mackenzie^ 
no  doubt,  committed  an  act  of  inadvertence,  and  he  has 

suffered 

(a)  Mortlock  ▼.  BuUer^  10  Veu  314. 

li  4 


490  CASES  IN  CHANCERY. 

.  16S7.  suflfered  for  his  inadvertence  in  die  damages  which  haw 
been  given  against  him  in  a  court  of  law.  That  part  of 
the  transaction  is  beside  the  question  to  be  detemined 
in  this  Court,  which  b  simply,  whether  there  is  not  such 
evidence  o(  the  Plaintiff's  insolvent  circamstances  as  to 
preclude  the  Court  from  interposing  in  his  behalf  by 
decreemg  specific  performance  of  the  agreement,  and 
compelling  the  Defendants  to  accept  him  for  a  tenant 
It  is  proved  that  the  Plaintiff  has  twice  compounded 
with  his  creditors,  first,  in  the  year  1822,  by  paying 
75.  in  the  pound;  and  a  second  time,  in  the  year  1826, 
by  paying  95.  in  the  pound.  It  is  proved  that  he  quitted 
the  house  which  he  last  occupied,  (the  rent  of  which  was 
651*  per  annum,  being  exactly  the  same  which  he  was  to 
pay  by  the  agreement)  leaving  the  rent,  for  one  year  and 
a  quarter,  unpaid  for;  and  that  his  landlord  afterwards 
consented  to  take  a  composition  of  60/.  for  the  whole 
sum  due,  10/.  of  which  only  was  paid  by  the  Plaintiff's 
brother,  the  Plamtiff  himself  being  unable,  and  acknow- 
ledpng  that  he  was  unable  to  pay  any  part  of  it.  Can  it 
be  fairly  contended  that  a  person  proved  to  be  in  such 
circumstances  is  a  person  of  such  responsibility  and 
solvency,  that  a  court  of  equity  ought  to  exercise  its 
discretionary  power  of  enforcing  specific  performance 
by  compelling  the  Defendant,  who  has  incautiously  en-> 
tei*ed  into  an  agreement  with  him,  to  accept  him  for  a 
tenant?  It  is  said  that  the  rent  is  inconsiderable,  and 
that  the  Plaintiff  is  at  least  a  person  of  sufficient  sab- 
stance  to  have  property  to  answer  a  distress  for  a  quar* 
ter's  rent;  but  is  the  payment  of  rent  the  only  covenant 
which  the  lease  would  contain  ?  and,  if  it  were,  would 
it  be  just  or  equitable  that  the  Defendant  should  be 
compelled  to  grant  a  lease  for  twenty-one  years  to  a 
person  in  such  circumstances  that  the  measure  of  his 
responsibility  is  admitted  to  amount  to  no  more  than  the 
sufficiency  of  his  furniture  to  answer  a  distress  at  each 

returning 
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reloniing  quarter  ?  In  Buckland  v.  HaU  (a)  Lord  Eldon  1BS7. 
.flays  that,  as  a  lessee  remains  liable  to  the  determination 
of  the  term,  it  is  of  great  importance  to  the  lessor  to 
take  care  that  the  lessee  shall  be  a  man  of  substance, 
and  that  insolvency,  therefore,  is  a  weighty  objection  to 
a  specific  performance  of  an  agreement  for  a  lease.  In 
that  case  the  defendant  had  agreed  to  grant  a  new  lease 
to  the  plaintiff  who  was  already  in  possession  of  the 
premises  as  assignee  of  a  lease.  The  defendant  refused 
to  grant  a  new  lease  after  the  expiration  of  the  pluntiff 's 
term,  and  the  plaintiff  filed  a  bill  for  specific  perform* 
anoe,  and  obtained  an  injunction  to  restrain  the  de- 
fendant from  prosecuting  an  action  of  ejectment  After- 
wards the  plaintiff  became  insolvent  and  paid  a  com- 
position of  95.  in  the  pound  to  his  creditors,  and  Lord 
Eldofij  upon  that  as  well  as  other  grounds,  dissolved  the 
injunction.  So  in  a  late  case  before  the  Court  of  Ex- 
chequer, where  the  plaintiff  filed  a  bill  for  the  specific 
performance  of  an  agreement  to  renew  a  lease,  the 
Court,  being  satisfied  that  the  plaintiff  was  in  insolvent 
circumstances,  dismissed  the  bill,  on  the  ground  that 
the  Court  would  not  compel  a  landlord  to  take  an  in- 
solvent person  as  his  lessee:  Pricey^  AsAeton  (b).  It  is 
clear  that  the  trustees  were  not  parties,  or  privy  to  this 
agreement,  and  that  they  would  be  guilty  of  a  breach  of 
trust,  if  they  were  to  grant  to  a  tenant,  of  whose  want 
of  responsibility  they  have  notice,  a  lease  which  might 
compromise  the  interests  of  the  wife  in  case  of  her  sur- 
viving her  husband,  and  of  her  children. 

Mr.  Bajfley^  for  the  trustees. 

Mr.  PembertOTif  in  reply. 

The  non-payment  of  a  particular  debt  can  no  more 
be  urged  as  evidence  of  a  charge  of  general  insolvency, 

than 

(a)  8  Vet.93.  (b)  I  Yo.  ^  Cotf. 441. 
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1887*  dian  the  particular  acts  of  a  man's  life  can  be  lq[ally 
given  in  evidence  to  prove  his  general  character.  If  the 
Plaintiff  had  absconded  from  his  last  residence  without 
communicating  with  his  landlord^  there  might  be  some 
pretence  for  the  charge  of  his  having  deserted  the  house 
without  paying  his  rent;  but  he  left  the  house  with  the 
knowledge  of  his  landlord,  and  made  a  fair  composition 
with  him  for  the  payment  of  the  rent  in  a  given  time. 
The  circumstances  of  the  Plaintiff,  at  the  time  of  his 
entering  into  the  agreement,  were  greatly  altered  by  his 
appointment  to  a  lucrative  situation,  and  by  his  retire- 
ment from  business  in  which  no  man  is  exempt  from 
risk,  and  in  which  the  Plaintiff,  it  is  admitted,  has  been 
unfortunate ;  and  no  inference  as  to  his  future  abiUty  to 
pay  the  rent  of  these  premises  can  be  fairly  drawn  from 
his  previous  embarrassments. 

The  Master  (^ihe  Rolls. 

It  appears  that,  under  the  will  of  John  Ingleby^  the 
fiither  of  Mrs.  Mackenzie^  the  property  in  question  was 
given  to  the  Defendants  Corbett  and  Can  as  trustees  in 
trust  for  Mrs.  Mackenzie  during  her  life,  and,  after  her 
decease,  in  trust  for  her  children*  Mrs.  Mackenzie 
married  in  the  year  18S2,  and  in  consequence  of  that 
marriage  Mr.  Mackenzie  became  entided,  in  right  of 
his  wife  during  their  joint  lives,  to  this  property.  If 
Mrs.  Mackenzie  survived  her  husband,  she  would  be 
entitled,  for  her  life ;  and  if  she  died  in  his  lifetime 
the  beneficial  interest  in  the  property  would  belong 
to  her  children.  Mr.  Mackenzie  being  thus  in  posses- 
sion of  the  property,  let  a  portion  of  it  to  Mr.  Chart* 
ton  as  tenant  from  year  to  year;  and  being  desirous 
to  procure  a  tenant  for  the  rest  he  employed  Mr.  Cooper ^ 
an  auctioneer,  to  let  it»  What  were  precisely  the  facts 
which  took  place  at  this  time,  it  is  difficult  to  collect 
from  the  statements  made  by  the  several  parties.  Mr. 
Mackenzie  states,   in  his  first  answer,  that  both  the 

trustees 
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trustees  requested  him  to  find  a  tenant;  but,  in  his        tSSY. 
second  answer,  he  says  that  this  was  a  mistake,  and  that       ^  -  '"^ ' 
he  was  so  requested  by  Mr.  Carr  only.      In  the  answei^  v. 

of  the  trustees,  Ckirr  states  that,  in  the  course  of  con-  M^«^'«»'"«' 
▼ersation,  Mackenzie  mentioned  that  the  premises  were 
unoccupied,  and  that  he  {Carr)  thereupon  said  he  wished 
they  were  let  Whatever  the  real  state  of  the  case  was  as 
to  this  point,  an  agreement  was  entered  into  on  the  25th 
oijune  183S,  between  Mackenzie  and  the  Plaintiff. 

By  that  agreement  Neale  was  to  be  tenant  for  a* 
year  at  70^,  and  he  was  to  have  the  option,  at  the 
expiration  of  that  year,  of  taking  a  lease  at  seven, 
fourteen,  or  twenty-one  years,  at  a  rent  of  B6U  a  year. 
Certain  repairs  were  to  be  performed  by  these  parties 
respectively ;  the  internal  repairs  by  the  Plaintiff,  and- 
the  external  by  Mackenzie.  Neale  was  actually  let 
into  possession  of  all  the  property  except  the  portion  of 
land  occupied  by  Charlton  ;  and  no  complaint  was 
made  against  him  that  he  did  not  perform  his  part  of 
the  agreement.  He  continued  in  possession  until  the' 
month  of  February  1834,  when  a  warrant  of  distress 
was  sent  into  his  house,  and  not  withdrawn  till  payment 
was  received  of  the  sum  of  351.  which  would  have  been 
the  amount  of  rent  due,  had  the  Plaintiff  been  in  pos- 
session of  the  whole  of  the  premises.  This  conduct  on 
the  part  of  Mackenzie  was  naturally  complained  of,  and 
an  action  was  brought  for  the  illegal  distress,  and 
damages  recovered.  This  proceeding  is  no  further 
material  in  the  present  case  than  as  it  marks  the  dis- 
position which  at  this  time  existed  between  the  parties. 

In  May  18S4,  Neale  gave  notice  that  he  should  call 
for  a  lease  in  pursuance  of  the  agreement.  In  answer  to 
that  communication,  he  was  told  that  Mackenzie  had 
no  right  to  grant  a  lease,  inasmuch  as  the  property 
was  vested  in  trustees  for  Mrs*  Mackenzie ;  and  the 

consequence 
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iWti  conseqiienoe  was  that  this  bill  was  filed.  Matkin»e 
temts  the  specific  performance  of  the  agreement  upem 
die  ground  I  have  mentioned,  and  also  because  die 
Plaintiff,  as  he  alleges,  is  in  insolvent  circnmstances ; 
and  he  particularly  alleges  the  fact  of  the  Plaintiff 
having  deserted  the  house  which  he  rented  of  Mr. 
Waddilaoe  without  paying  his  rent.  The  bill  having 
been  amended  to  bring  the  trustees  before  the  Court,  a 
seoond  answer  was  put  in  by  Mackenzie  in  which  he 
alleges  other  circumstances,  with  a  view  to  shew  the 
insolvency  of  the  Plaintiff.  It  appears  from  the  evi*- 
denoe  that  Nealej  in  the  years  1822  and  1826,  entered 
into  compositions  with  his  creditors,  and  that  in  the 
year  1833,  about  the  time  that  he  entered  into  this 
agreement,  upon  quitting  the  house  which  he  then 
occupied  in  Shoreditch  he  prevailed  upon  his  landlord 
to  accept  a  composition  of  60/.,  for  an  arrear  of  rent, 
amounting  to  %\U  5s.  then  due  to  him,  and  that  of  that 
sum  of  60L  only  10/.  has  been  actually  paid.  It  appears 
also  that  the  rates  and  taxes  were  not  paid  at  the  time  he 
quitted  the  house,  and  that  process  was  issued  against 
him  to  compel  payment. 

These  circumstances,  it  is  said,  affi>rd  such  evidence 
of  the  insolvency  of  the  Plaintiff,  that  the  Court  ought 
not  to  consider  him  entitled  to  compel  specific  per** 
formance  of  this  agreement.  I  do  not  say  that  in-* 
solvency  would  not  be  a  ground  upon  which  the 
Court  would  refuse  specific  performance,  but  the  in* 
solvency  must  be  proved  in  sonre  satisfactory  man- 
ner. It  is  not  necessary  that  the  party  should  be 
proved  to  have  taken  the  benefit  of  the  Insolvent 
Debtors'  Act,  or  that  he  should  have  given  up  all  his 
property  for  the  benefit  of  his  creditors ;  but  there  must 
be  such  proof  of  general  insolvency  as  tbe  Court  can 
act  upon,  and  as  Judges  upon  great  consideration'have 

deemed 
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deemed  sufficient  to  indicate  that  state  of  circamstances ;  ISSrT^ 
and; there  does  not  appear  to  me,  in  the  present  case^ 
to  be  such  evidence  of  general  insoWeocy  as  can  induce 
me  to  say  that  the  PlaintiiF  is  not  in  a  situation  to  per- 
form the  covenants  contained  in  this  lease.  On  the 
other  hand,  there  is  the  evidence  of  three  persons  of 
unimpeachable  character,  one  of  whom  has  been  a  sure^ 
for  the  Plaintiff  to  the  amount  <^  10002.  since  the  year 
18SS,  who  speak  to  their  having  had  dealings  with  him 
for  many  years,  and  to  their  opinion  of  his  responsibility 
in  terms  which  are  entitled  to  the  more  weight,  because 
they  are  not  exaggerated.  As  to  the  compositions 
which  he  made  with  his  creditors  in  the  years  1822  and 
1826, 1  do  not  think  that  I  ought  to  advert  to  them. 
How  can  those  circumstances  be  material,  if  he  has 
conducted  himself  properly  since  that  time  ?  I  think, 
therefore,  that  the  Defendant  Mackenzie  is  not  entitled 
upon  the  alleged  ground  of  the  Plaintiff's  insolvency  to 
resist  the  specific  performance  of  this  agreement,  and, 
as  against  him,  the  Plaintiff  is  entitled  to  the  relief  which 
he  prays. 

The  next  question  is,  whether  the  Plaintiff  is  entitled 
to  relief  as  against  the  trustees,  in  respect  of  any  other 
interest,  except  the  interest  of  Mackenzie.  It  appears 
that  the  trustees  left  Mackenzie  in  possession  of  the  pro- 
perty, and  that  they  permitted  him  to  let  a  portion,  of 
it  to  Charlion.  They  were  aware,  also^  of  some  agree- 
ment entered  into  by  Mackenzie  but  I  do  not  think 
the  facts  shew  that  they  had  any  intention  of  trusting 
Mackenzie  with  the  disposal  of  any  interest  beyond  hia 
own^  or  that  they  are  bound  by  any  part  of  the  agsee- 
ment  that  affects  the  interest  of  Mrs*  Mackewsie  if  she 
should  survive  her  husband,  or  the  interest  of  the 
children  after  her  death.  The  agreement,  therefore^ 
nmat  be  apeofioally  performed  so  far  as  a&cts  the  in- 
terest 
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18S7.  terest  of  Mr.  Mackenzie,  and  no  further.  The  oosCs  of 
the  suit  must  be  paid  by  the  Defendant  Mackenzie; 
those  of  the  trustees  by  the  Plaintiff  in  the  first  instance, 
and  then  over  to  him  by  the  Defendant  Mackenzie. 


^^%^^  RADFORD  V,  RADFORD. 

may  6. 
Devise  of  TMTILLIAM  TUCKER,  by  his   will,   gave  and 

fwehitd*"^  devised  all  his  messuages,  lands,  and  heredit- 

estatetoil.      aments  therein  described  (being  pardy  freehold  and 
\lLL\n        partly  leasehold),  to  Peter  Douglas  Tucker  and  John 
common,  and   Kingdon,  and  their  heirs,  to  the  uses,  upon  the  trusts, 
the  body  and    and  for  the  several  intents  and  purposes,  and  subject 
*><^«oftJ'«    to  the  powers,  provisoes,  conditions,  and  limitations 
as  tenants  in     thereinafter  expressed  concerning  the  same,  that  is  to 
iS^of"'*    ^y»  *®  *®  "^®  ^^  miliam  Tucker  Radford,  and  George 
them  should     Galway  Radford,  sons  of  his  late  nephew  Peter  Radford, 
f^Wn^ss^ue.    equally  to  be  divided  between  them  share  and  share 
then  as  to  the  alike,  as  tenants  in  common  and  not  as  joint-tenants, 
©^"thc^^M"*    and  the  heirs  of  the  body  and   bodies  of  the  said 
should  so  die    jViUiam  Tucker  Radford,  and  George  Galway  Radford, 
B8aforesaid"to  lawfully  to  be  begotten.     And  he  thereby  declared  his 
the  use  of  the   ^jn  ^  \^  xhut,  if  either  of  them,  the  said   WiUiam 
them,  the  said  Tucker  Radford  and  George  Galway  Radford,  should 
wJd^thetdw    ^*^  without  leaving  issue  of  his  body  lawfully  begotten, 
of  his  body,      then,  as  to  the  part  or  share  of  such  of  them  as  should 
bo°th  ofth^m    so  die  without  issue  as  aforesaid,  to  the  use  of  the 
should  die        survivor  of  them  the  said  William  Tucker  Radford^  and 
without  issue  n^^»^ 

of  his  or  their  ^^^S^ 

body  or  .   ,  , 

bodies,  then  to  the  use  of  C.  for  life,  with  remainder  to  the  trustees  to  preserre, 
&c.,  and  divers  remainders  over:  ......  r 

Held,  that  the  limitation  to  the  survivor  was  a  good  limitatton  by  way  ot  execu- 
tory devise;  that  by  the  word  "  issue"  in  the  succeeding  clause,  the  testator  in- 
tended such  issue  as  were  to  take  under  the  prior  limitation,  and  that  consequeDtly 
the  limitation  over  to  C  was  not  too  remote. 
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Geo9^e  Galvoajf  Radjbrd  and  the  heirs  of  his  body  18S6. 
kwfiilly  issuing,  and  in  case  both  of  them  the  said 
WiUiam  Tucker  Bad/brd  and  George  Gdhoay  Ba^d 
should  happen  to  die  without  issue  of  his  or  their  body 
or  bodsss,  then  to  the  use  of  his  nephew  Jrundel 
Ead/brd  and  his  assigns,  for  and  during  the  term  of 
his  natural  life,  with  remainder  to  the  same  trustees  to 
preserve  contingent  remainders,  and  divers  remainders 
over. 

The  testator  died  on  the  15th  of  August  1819, 
leaving  the  Plaintiffs  WiUiam  Tucker  Badjbrd  and 
George  Galway  Badfordf  the  devisees  named  in  the 
will,  surviving  him. 

The  Plaintiffi,  in  the  month  of  December  1835,  en- 
tered into  a  contract  with  the  Defendant  Bett^amin 
Tucker  Badjbrd  for  the  sale  of  a  part  of  the  leasehold 
estates  devised  by  the  will;  and  the  question  was 
whether  they  could  make  a  good  title  to  the  purchaser. 
That  question  depended  upon  the  decision  of  two  points; 
first,  whether  the  limitation  to  the  survivor  of  the 
Plaintiffs  was  or  was  not  a  valid  limitation ;  and,  se- 
condly, whether,  if  that  were  a  good  limitation,  the 
limitation  over  by  way  of  executory  devise  to  Arundel 
Badford  was  or  was  not  too  remote ;  and  it  was  agreed 
between  the  parties  to  raise  the  question  by  way  of 
demurrer  for  want  of  equity  to  the  bill  filed  for  specific 
performance  by  the  vendors. 

Mr.  Sharpe,  in  support  of  the  demurrer. 

The  testator  first  makes  a  devise  to  the  Plaintifis 
as  tenants  in  common  in  words  which,  so  far  as  the 
leaseholds  are  concerned,  would,  if  the  will  went  no 
farther,  give  them  the  absolute  interest  Then  follows 
the  limitation  by  way  of  escecutory  devbe  to  the  survivor 

of 
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1836. 


Raoford 

r. 
Radford. 


of  the  PlaiDtifis,  and  the  heirs  of  his  body,  if  either  of 
.them  should  die  without  leaving  issue  of  his  body, 
which  is  a  valid  limitation  according  to  the  settled  rule 
that  the  word  leavings  with  reference  to  personal  estate, 
restricts  the  sense  of  the  word  *^  issue ''  to  issue  living 
at  the  death:  Forth  v.  Chapman {a)^  Croote  v.  De 
Fandes  (&).  The  next  limitation  is  to  Arundel  Bad/brdf 
in  case  both  of  the  Plaintifis  shall  die  without  issue 
of  his  or  their  body  or  bodies;  and  the  question  is, 
whether  the  word  ^'  issue  "  is  here  to  be  construed  in  a 
different  sense  from  that  in  which  the  testator  used  it 
in  the  prior  limitation.  The  intention  of  the  testator 
must  govern  the  construction  to  be  put  upon  this  clause 
in  his  will,  and  it  can  scarcely  be  successfully  contended, 
that  the  testator  meant  to  use  the  word  issue  in  a 
restricted  sense  in  one  part  of  the  sentence,  and  in  an 
indefinite  sense  in  the  other.  In  Sheppard  v.  Lessing-^ 
ham  {c)j  it  was  held  that  the  words  *'  without  issue*'  were 
to  be  construed  ^'  without  leaving  issue,"  in  order  to  sup- 
port a  limitation  over  in  manifest  conformity  with  thein- 
tention  of  the  testatrix,  and  Lord  Hardwicke  observed 
that  in  other  parts  of  the  will  the  testatrix  used  the 
words  'Heaving  issue  at  the  time  of  her  death,"  and 
intended  the  same  in  the  passage  in  question,  but  put 
it  '*  leaving  issue  "  only,  for  shortness.  In  the  present 
case,  the  testator  first  uses  the  words  '^  leaving  issue ; " 
then  "  issue  as  aforesaid,"  and  lastly  •'  issue,"  evidently 
employing  the  word  "  issue  "  in  the  same  sense  in  every 
instance.  The  limitation  over  is  made  to  Arundel  Bad'- 
ford  for  his  life ;  a  circumstance  which  excludes  all  pro- 
bability, that  the  testator  contemplated  an  indefinite 
failure  of  issue.  Even  the  words  <<  failure  of  issue " 
have  been  held  to  mean  failure  of  such  issue  as  was 

intended 


(fl)  1  P.  Wmt.  663. 
\b)  9  rw.l97. 


(c)  Ambl,  122. 
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intended  by  a  prior  limitation  where  the  intention  of 
t^  testator  required  that  construction :  Morse  v.  I/)rd 
Ormonde  {a).  The  use  of  the  word  "survivor**  is 
another  circumstance  which  has  been  held  to  favour 
the  presumption  that  the  testator  had  not  in  his  con^ 
templation  an  indefinite  failure  of  issue:  Ranelagh  v. 
Banelagh  (i). 


18S6. 


Mr.  PrestoHj  contra. 

This  case  is  distinguishable  from  Porth  v.  Chapman  (c), 
because  here  an  express  estate  tail  is  given,  in  the  first 
instance,  to  the  Plaintiffs,  whereas  in  Forth  v.  Chapman 
the  limitation  was  to  the  testators  nephews,  and  if  they 
should  die  and  leave  no  issue  of  their  respective  bodies, 
then  over.  The  limitation  to  the  survivor  of  the  Plmn^ 
tifis,  in  case  either  of  them  shall  die  without  leaving  issue, 
is  not  a  valid  limitation  in  respect  of  the  leasehold 
estates,  and  the  Plaintiffs,  therefore,  take  absolute  in- 
terests in  those  estates  as  tenants  in  common.  The 
union  of  leasehold  and  freehold  estates  is  an  important 
circumstance  in  this  case,  and  distinguishes  it  from 
cases  in  which  the  subject  of  devise  is  composed  of 
freehold  estate  together  with  mere  personal  chattels. 
Daintty  v.  Daintrj/  [d)  is  a  case  in  point.  There  the 
testator  devised  to  his  son,  and  the  heirs  of  his  body  all 
his  real  and  personal  estates,  and  if  his  son  should  hap- 
pen to  die  without  leaving  issue  of  his  body,  then  oVer; 
and  the  Court  held  that  the  son  took  an  estate  tail  in 
the  real  estates,  and  a  quasi  estate  tail  in  the  leasehold 
estates,  which  would  make  his  interest  absolute.  So  in 
Elton  V.  Eason  {e)  where  real  and  personal  estates  were 
given  to  ^.,  and  the  heirs  of  his  body,  if  any,  and  in 

default 

(a)  5  Mad.  99.    and   1  Rusi.         (c)  1  P.  Wms.  66J. 
582.  \d)  6T.  R.507.^ 

(*)  2  Myfne  4-  Keen,  441.  (ff)  19  Ves.  75. 

Vol.  I.  Kk 
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18S6*  default  of  such  issue  over^  it  was  held  that  the  words, 
'<  if  any/*  made  no  difierence,  and  that  the  devisee  tcf  k 
an  estate  tail  in  the  real,  and  an  absolute  interest  in  the 
personal  estate.  The  rule  in  Forth  t.  Chapman  cannot 
be  questioned,  but  it  is  not  applicable  to  a  case  in 
which  there  is  a  previous  gift  of  an  estate  tail  in  express 
words* 

In  Lyon  y«  Mitchell  {a)  where  the  testator  gave  the 
residue  of  his  personal  estate  to  his  four  sons  in  words 
which  would  have  given  them  an  estate  tail,  had  it  been 
real  estate,  and  directed  that,  in  case  of  the  death  of  any 
of  them  without  issue  living  at  the  time  of  their  re- 
spective deaths,  the  share  or  shares  of  him  or  them  so 
dying  should  go  to  the  survivors  and  survivor,  share 
and  share  alike,  and  to  the  issue  of  their  several  and 
respective  bodies,  Sir  Thomas  Plumer  held  that  the 
bequests  to  the  four  sons  passed  absolute  interests. 

Even  if  the  words,  <<  without  leaving  issue,''  therefore, 
be  admitted  to  mean  '^  without  issue  living  at  the  death,** 
the  Plainti£&  would,  upon  the  authority  of  this  case,  be 
entided  to  absolute  interests.  No  argument  can  be 
drawn  from  the  use  of  the  word  "  survivor  **  which,  in 
this  case,  is  clearly  used  in  the  sense  of  other4 

But,  whatever  construction  may  be  put  upon  the 
limitation  to  the  survivor  of  the  Plaintiffs,  the  next 
limitation  to  Arundel  Radford  is  plainly  too  remote,  the 
word  "  issue  '*  being  used  by  the  testator  without  any 
qualification,  and  admitting  only  of  its  natural  and  legal 
signification :  Barlcno  v.  Salter  (p). 

Mr. 
(it)  1  Mad*  417.  {b)  1 7  Vei.  479* 
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Mr.  Sharpcj  in  reply.  ^  1836. 

The  rule  is  settled  that  the  devisee  of  a  chattel  real, 
under  a  bequest  that  would  give  him  an  estate  tail  in 
freehold  property,  with  a  limitation  over  in  case  he 
should  die  without  leaving  issue  will  take  a  defeasible 
interest,  liable  to  go  over,  if  the  contingency  happen. 
Lord  Kenyan,  indeed,  in  Porter  v.  Bradley  (a)  was  dis- 
posed to  question  the  rule  in  Forth  v.  Chapman:  but 
Lord  Eldo}iy  speaking  of  Lord  KenyorCz  dictum^  says 
that  it  went  to  shake  settled  rules  to  their  very  found- 
ation :  Crookev.  De  Vandes  (6).  In  the  case  o(  Daintry 
V.  Daintry^  which  is  relied  upon  on  the  other  side,  it  is 
to  be  observed  that,  although  by  the  certificate  it  is  de- 
clared that,  as  to  the  leasehold  interest,  an  absolute 
interest  was  vested  in  the  devisee,  Lord  Kenyon*s  ob- 
servations upon  the  argument  support  the  limitation 
over ;  for  he  says  that  "  as  to  the  personalty,  he  (the 
devisee)  takes  for  life,  and  if  he  has  children,  he  takes 
it  absolutely;  if  he  leave  no  children,  then  it  will  go 
over  to  the  uncle  by  way  of  an  executory  devise." 

The  Master  of  the  Rolls  held  that  the  limitation  to 
the  survivor  of  the  devisees  in  case  either  of  them  should 
die  without  leaving  issue  was,  upon  the  authority  of  Forth 
v.  Chapman  which  was  fully  established,  a  good  limit-^  * 
ation  by  way  of  executory  devise ;  that,  by  the  word 
*'  issue  "  in  the  succeeding  clause,  the  testator  intended 
such  issue  as  were  to  take  under  the  prior  limitation 
over,  and  that,  consequently,  the  limitation  over  was  not 
too  remote. 

Demurrer  allowedi 

(fl)  5  T.  S.  145.  (t)  9  Fti.  203. 
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Nov.ia.i9.        The  AITORNEY-GENERAL  v.  The  FISH- 

1837. 

Jan.  16.  MONGERS'  Company. 

Where  it  ap-    fpHE  information  was  filed  by  the  Attorney-General 
aninformation  at  the  relation  of  Thomas  Spencer  Hull  and  George 

gainst  thc^^  Smith  against  The  Fishmongers*  Company,  and  it  prayed 
Company.that  a  reference  to  the  Master  to  inquire  whether  any  invest- 
liad  omTtted^  ment  had  ever  been  made  by  the  Company  of  the  sums 
to  invest  a  directed  to  be  invested  in  land,  for  the  benefit  of  poor 
almsmen  of  the  company,  by  the  will  of  Jeremiah  Cop^ 
pingy  and  a  declaration  that  the  charity  was  entitled  to 
the  benefit  of  such  investment,  if  any ;  and,  if  no  invest- 
ment had  been  made,  then  that  the  Company  might 
account  for  the  interest  upon  those  sums  at  five  per 


legacy  di- 
rected to  be 
invested  in 
land  for  the 
benefit  of  the 
charity,  but 
had  applied 
their  own 


^^l^ch^hy^  cent,  from  the  year  1702,  and  that  the  Master  might 

a  larger  Settle  a  scheme  for  the  fiiture  regulation  of  the  charity, 

amount  than 
the  invest- 
ment would  Jeremiah  Copping^  by  his  will,  dated  the  Sth  of  Ja- 

duced;  the  nuary  1686,  bequeathed  as  follows:  I  give,  devise,  and 
thatdje  ne  -  ^^9"^^^  ""^  ^^  Worshipful  Company  of  Fishmongers, 
leet  to  invest  Londorij  the  sum  of  1 800/.  in  the  hands  of  Lyoneli  Cop^ 
eithcr^n  ?and  '^»  ^^^n  the  same  to  be  laid  out  by  the  master  and 
or  (if  that  Wardens  of  the  said  company  in  the  buying  and  pur- 
advantage-  chasing  of  lands  for  the  maintenance  of  nine  or  ten  poor 

ouHJy  accom-    old  almsmen  of  the  said  company  yearly  for  ever;  and 

phshed)  in         ^,  ,,  ,.         ,,^     .  ^       ,. 

some  separate  further  to  add  to  their  said  mamtenance,  I  give  and 

substa^tfaf  ^"^^h  all  that  annuity  or  rent-charge  of  SOL  per  an- 
ground  of        num  and  arrear  thereof,  payable  to  me  and  my  heit^ 

SScted     ^""'^g  ^^^  ^if«  ^f  Sir  Jmhofiy  Broum. 

accordingly  The 

such  invest^ 

ment  as  appeared  to  be  most  beneficial  to  the  charity,  but  refused  any  in^ify  as  to 

loss  alleged,  but  not  shewn  to  have  been  sustained  by  the  neglect  to  invest.    And, 

considering  that  the  suit  was  not  instituted  for  the  benefit  of  the  charily,  the  Court 

directed  the  Defendants  to  pay  the  costs  as  between  party  and  party,  and  refused 

the  relators  their  extra  costs  out  of  the  charity  fund. 
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The  testator  died  soon  after  the  date  of  his  will,  and  1836. 

about  the  year  1687,  the  Company  received,  in  respect  Lj^^  ^ 

of  the  legacy  of  money  stated  to  be  in  the  hands  of  Attorney-. 

Lofondl  Copley  J  the  sum  of  1632/.  17^*  ^d. ;  and  at  va-  ^^^ 

rious  times  between  the  years  1688  and  1702,  they  I'^e 

received  several  sums  on  account  of  the  annuity  payable  Company, 
during  the  life  of  Sir  Anthony  Braam^  to  the  amount  in 
the  whole  of  530/.  125.  Sd. 


Long  before  the  testator's  will,  the  Fishmongers' 
Company  were  the  Grovemors  of  Jesus  Hospital  at  Bray^ 
in  Berkshire^  founded  for  the  relief  of  forty  poor  people, 
of  whom  six  were  to  be  chosen  of  the  most  aged  and 
poorest  decayed  pei:sons  of  the  Company  of  Fishmongers, 
being  freemen  and  freewomen  of  the  Company  of  the 
age  of  fifty  years  at  the  least;  and  they  were  also  trus- 
tees of  certain  almshouses  at  Harrietsham^  in  Kent, 
founded  for  the  relief  of  twelve  poor  almsfolk,  of  whom 
six  were  to  be  of  the  poor  free  of  the  company  of  Fish- 
mongers ;  and  they  were  also  governors  of  St.  Peter's 
Hospital^  at  Nemngton  in  Surrey^  which  was  founded 
for  the  relief  of  six  poor  men,  free  of  the  Company  of 
Fishmongers.  On  the  14th  o(  May  1688,  an  order  was 
made  at  a  court  held  by  the  master  and  wardens  of  the 
Company  as  follows :  — "  Upon  consideration  had  of 
Mr.  Coppin^s  will,  and  of  the  opinion  of  Mr.  Serjt. 
Pemberton  thereon,  it  is  agreed  and  ordered  by  this 
court  that,  until  a  convenient  purchase  may  be  made* 
of  lands  according  to  his  will,  the  sum  of  72/.  yearly 
should  be  paid  by  the  master  of  this  court  to  the  six 
almsfolk  at  Bray^  and  to  the  six  almsfolk  at  Harriet'- 
shai/if  being  free  of  the  company,  to  wit  6/.  a  piece 
yearly,  over  and  above  the  founder's  allowance  to  them 
for  their  better  maintenance;  the  first  quarterly  payment 
to  be  made  at  Michaelmas  jiext,  and  the  Company's 
Kk  S  voluntary 
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18S6.  voluntary  allowance  of  40s.  yearly  to  cease  at  Midsum- 

'-^  m«-next.» 
Attornxy- 
GsNjtEAL  ij^^  g^jj^  ^f  ^2^  ^  y^^  ^^g^  accordingly,  regularly 

The  paid  in  pursuance  oF  this  order ;  and  at  various  times 
CoiDpany.  between  the  years  1689  and  1710,  the  Company  paid 
to  almsfolk  in  the  hospital  of  St.  Peter's  Newington 
sums  of  money  amounting  in  the  whole  to  1 13^.  out 
of  the  money  received  by  them  on  account  c^  the 
annuity  of  50/.  But  the  sum  of  1632L  I7s.  Sd.  was 
not  invested  in  land,  pursuant  to  the  directions  of  the 
will;  and  neither  that  sum,  nor  the  530/.  Ids.  6d,  re* 
ceived  on  account  of  the  annuity,  was  ever  separately 
invested  or  secured  in  such  a  manner  as  to  distinguish 
the  same  from  other  funds  and  monies  in  the  hands  of 
the  Company ;  and  no  separate  establishment  was  ever 
founded  for  the  purpose  of  distinguishing  the  almsmen 
relieved  by  Ccppin^s  legacy  from  other  almsmen  re- 
lieved by  other  gifts  intrusted  to  the  company. 

Mr.  Temple  and  Mr.  O.  Anderdoth  in  support  of  the 
information. 

It  is  not  denied  by  the  answer,  that  no  investment  has 
ever  been  made  of  the  sums  directed  by  the  testator  to 
be  invested  in  land  for  the  benefit  of  the  charity;  but  it 
is  stated  that,  although  no  specific  investment  has  been 
^made  of  those  particular  sums,  a  much  larger  sum  has 
been  applied  by  the  Defendants  out  of  their  own  funds 
to  the  relief  of  the  objects  of  the  testator's  bounty  than 
could  possibly  have  been  produced  by  any  investment 
of  the  specific  sums  bequeathed  by  the  testator.  The 
Defendants  are  called  upon  to  account  for  the  due  dis- 
charge of  the  trusts  reposed  in  them,  and  their  answer 
is  that,  although  they  have  neglected  to  fulfil  the  trust, 
they  have!  more  than  compensated  for  their  neglect  by 

their 
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their  extreme  liberality.     The  same  defence  was  at-  1886. 

tempted  in  the  case  of  the  Attorney^General  v.  The  ~'  ■"  * 

Goldsmith^  Company  {a) ;  but  Sir  John  Leach  held  that  Attorney- 

their  liberality  would  not  avail  the  Company,  that  a  ^*»^^^ 

breach  of  trust  could  not  be  repaired  by  a  voluntary  The 

gift  to  the  objects  of  the  testator's  bounty,  and  that  the  'SMnpany** 
Company  must  account,  therefore,  for  the  money  which 
had  never  been  applied  to  the  purposes  of  the  trust  in 
the  manner  directed  by  the  testator. 

In  the  present  case,  it  is  evident,  from  the  language 
of  the  will,  that  the  testator  wished  to  found  a  charity 
of  his  own,  and  that  the  almsmen,  who  were  the  objects 
of  his  bounty,  should  be  maintained  out  of  funds  appro- 
priated and  set  apart  for  that  purpose,  and  not  out 
of  the  general  funds  of  the  Company.  There  might, 
at  the  time  of  the  gift,  be  a  temporary  difficulty  in  pro- 
curing a  beneficial  investment  in  land,  but  the  opinion 
of  Serjeant,  afterwards  Chief  Justice  Pemberton,  shews 
that  he  contemplated  a  future  investment  in  land,  and 
that  no  legal  difficulty  presented  itself  to  his  mind  ;  for 
by  the  custom  of  London^  expressly  saved  and  preserved 
by  Magna  Charta,  land  might  have  been  taken  in  mort- 
main by  the  company,  2  Inst.  (6),  Lancelot  v.  Allen  (c), 
Bohun  Privilegia  Londini :  Norton's  Historical  Account 
of  the  City  of  London.  Had  the  money  been  invested 
in  land  in  pursuance  of  the  direction  of  the  testator,  the 
charity  would  have  been  benefited  in  proportion  to  the 
great  increase  which  has  taken  place  in  the  value  of 
land ;  and  the  Company  are  bound,  therefore,  not  only 
to  invest  the  money,  but  to  make  good  the  loss  which, 
upon  inquiry,  shall  be  found  to  have  been  occasioned  by 
their  neglect. 

Mr. 

(a)  Rolls,  Jviy  1833.  (cj  Cro.  Car.  f  48. 

[h)  p.  20. 

Kk  4 
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18S6.  Mr.  PemberUm  and  Mr.  Bomilbfy  contra. 

The  The  sum  actually  paid  by  the  Company  to  the  objects 

Genual"     ^^  ^^  testator's  bounty  has,  upon  the  average  of  the 
••  last  four  years,  instead  of  72/.  a  year,  been  1 75/.  a  year : 

FraHMONGEEt'  ^^^  ^^  ^^  ^^^  ^^'^  flagrant  violation  of  the  trust  reposed 
Company,  jj,  them,  that  the  two  relators,  unmoved  by  any  con- 
sideration of  the  costs  which  they  expect  to  derive  from 
this  suit,  but  stung  with  the  strong  sense  of  justice,  and 
burning  with  zeal  for  the  benefit  of  the  charity,  have 
dragged  the  Company  into  a  court  of  justice  to  answer 
for  their  default.  -  At  present,  the  almsmen  receive  from 
the  Company  a  much  larger  allowance  than  they  are 
entitled  to,  and  if  the  relators  were  to  succeed  in  the 
pretended  object  of  this  information,  the  effect  of  their 
success  would  be  to  reduce  that  allowance  to  the  extent 
of  at  least  SO/,  a  year.  The  Attorney-General  v.  7%e 
Goldsmiths*  Company  is  not  applicable,  because,  although 
in  that  as  in  the  present  case  the  Company  had  dis- 
tributed to  the  objects  of  the  testator's  bounty  a  much 
larger  sum  than  they  could  have  claimed,  there  had  been 
no  recognition  of  the  particular  legacy,  and  no  express 
appropriation  of  any  fund  for  the  purposes  of  the  legacy. 
Here,  there  has  been  a  sum  to  the  amount  of  72/. 
a  year  set  apart  for  the  purposes  of  the  will,  until  a 
purchase  of  land  could  be  made,  and  in  addition  to  the 
sum  so  set  apart,  the  Company  have  paid  to  the  alms- 
people  sums  which,  together  with  the  72/.  a  year, 
greatly  exceed  the  income  which  an  investment  in  land 
could  possibly  have  produced.  What  is  said  by  Lord 
Coke  in  his  commentary  upon  Magna  Charta,  with  re- 
spect to  the  privilege  of  the  citizens  of  London  to  take 
land  in  mortmain  without  a  licence,  is  not  supported  by 
authority.  The  Company  could  not  have  invested  the 
money  in  land  without  a  licence,  and  that  licence  was 
probably  not  to  be  obtained  except  upon  very  unfavour- 
able 
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able  terms.   Supposing  the  Company  to  have  committed        18S6-. 
an  irregularity  in  not  investing  the  money  in  land,  if  this  j^i^q 

bill  has  been  filed  without  any  intention  to  benefit  the    Attobnet- 
charity,  and  if,  on  the  contrary,  this  suit  must  neces-  ^^ 

sarily  be  injurious  to  the  charity,  the  costs  ought  not  to  The      ^ 

fall  upon  the  Defendants,  nor  upon  the  fund.  The  Company, 
principle  laid  down  by  Sir  John  Leach  was  that,  where 
the  subject  of  complaint,  in  an  information  against  the 
trustees  of  a  charity,  was  a  mere  technical  irregularity, 
and  that  irregularity  might  have  been  corrected  with- 
out a  suit,  if  no  previous  application  had  been  made  to 
the  trustees,  he  would,  upon  that  ground  alone,  dismiss 
the  information.  In  the  late  case  of  the  Attorney^ 
General  v.  Ctdlum  (a),  the  Court  did  not  dismiss  the 
information,  because  it  was  necessary  to  make  a  de- 
cree in  respect  of  some  portion  of  the  relief  sought  by 
it ;  but  being  of  opinion  that  the  main  object  of  the 
information  had  failed,  and  that  the  information  had  not 
been  brought  with  any  view  to  the  benefit  of  the  charity, 
the  Court  refused  to  give  the  relators  their  costs.  The 
same  principle  ought,  it  is  submitted,  to  be  applied  to 
the  present  information,  which  can,  in  fact,  produce 
nothing  but  mischief  and  injury  to  the^charity. 

Mr.  Temple  in  reply. 

The  information  has  been  filed  under  the  sanction 
of  the  proper  law  officer  of  the  Crown,  who  has  in  this 
case  well  exercised  his  discretion.  It  is  not  pretended 
that  the  sum  of  5S0/.  12^.  6d.  was  in  any  way  set  apart  to 
the  purposes  of  the  charity.  The  Company  have  mixed 
the  whole  of  the  money  bequeathed  by  the  testator 
with  their  own  ;  they  are,  therefore,  accountable  for  it, 
and  the  Court  cannot  refuse  the  relief  sought  by  the 

inform- 

(a)  1  Keen^  104. 
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18S7.  information  without  overruling  the  AUomey-General  v. 

'    Lj  ■  ''  754^  Goldsmith^  Company. 

Attobksy* 
Qevebal  — ^-— ^— ^— -*• 


IT. 

FishJJkW       ^'  TAK^iLfL  of  the  Rolls. 


Ir^^^r  It  is  alleged  by  this  information,  that  the  Company 
were  bound  to  invest  the  whole  sum  of  21 6S/.  9s.  9d. 
in  the  purchase  of  land;  that  great  loss  has  arisen 
by  their  neglect  to  do  so,  and  that  the  amount  of  such 
loss  ought  to  be  ascertained  by  the  Court,  and  made 
good  by  the  Company;  that  a  distinct  establishment 
of  the  testator's  charity  ought  to  have  been  founded, 
and  that  the  payments  made  by  the  Company  for  the 
relief  of  persons,  whom  they  considered  objects  of  the 
testator's  bounty,  have  not  exceeded  72/.  a  year,  being 
much  less  than  the  interest  payable  on  the  charity 
money  in  their  hands. 

The  Defendants  on  the  other  hand  contend  that, 
upon  the  true  construction  of  the  will,  they  were  under 
no  obligation  to  found  a  distinct  establishment  for  the 
application  of  the  testator's  bounty;  that  they  could 
not  by  law,  without  licence,  invest  tlie  money  received 
from  the  legacy  in  the  purchase  of  land,  and  that 
although  72/.  only  has  continued  to  be  nominally  paid 
on  account  of  the  testator's  bequest,  yet  that  they  have 
annually  paid  out  of  their  own  funds,  to  or  for  the 
benefit  of  the  same  persons,  large  sums  of  money  not 
only  far  exceeding  the  72/.  a  year,  but  far  exceeding 
the  annual  sum  of  money  which  could  have  arisen 
from  any  investment  of  the  2163/.  2s.  9d. 

As  to  the  alleged  obligation  of  founding  a  distinct 
establishment,    it  is  to  be  observed  that  in  the  will 

the 
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the  testator  has  not  directed  any  separate  foundation.        1887. 
He  has  said  nothing  about  alms*houseSy  or  any  name       ^^'^ 
to  be  affixed  to  his  charity,  any  scheme  of  selecting  the     Attobhey- 
persons  among  the  freemen,  who  were  to  be  the  objects      G"^"*^^ 
of  his  bounty,  or  to  be  distinguished  as  his  alms-men-;         The 
but  he  describes  the  persons  who  are  to  enjoy  his  bounty    'J^^^^ 
as  '^  poor  old  almsmen  of  the  Company,"  that  is,  al* 
ready  almsmen  of  the  company,  not  as  persons  to  be 
made  so  by  the  receipt  of  his  bounty,  and,  upon  the 
construction  of  his  bequest,  I  cannot  say  that  I  think 
he  meant  to  direct  the  foundation  of  a  separate  and 
distinct  establishment,  or  to  restrain  the  Company  from 
applying  the  income  to  be  derived  from  his  gift  for 
the  maintenance  of  persons  who  were  already  almsmen 
of  the  Company  in  aid  of  funds  previously  applicable 
for  their  benefit;  and  therefore  I  cannot  declare,  as 
is  asked  by  this  information,  that,   according  to  the 
true  intent  and  meaning  of  the  will,  there  ought  to 
be  an  establishment  of  almsmen  of  the  foundation  of 
the  testator  independent  and  distinct  from  all  the  other 
alms-people  of  the  Company. 

With  respect  to  the  investment,  it  appears  to  me 
that  the  Company  ought  within  a  reasonable  time  to 
to  have  invested  the  1632/.  175.  Sd.  in  the  purchase  of 
land.  They  perhaps  could  not  do  so  without  a  licence, 
to  obtain  which  would  have  been  an  expense  to  the 
charity ;  but,  by  incurring  the  expense,  the  licence  in 
all  probability  might  have  been  obtained,  and  then 
the  will  might,  in  that  respect,  have  been  strictly  per- 
formed. But  supposing  there  to  have  been  some  insup- 
erable difficulty  about  the  investment  in  land,  there 
ought  clearly  to  have  been  a  separate  investment  of 
some  sort  of  both  the  1632/.  175.  3d.  and  the  530/. 
125.  6d.  Those  sums  ought  to  have  been  distinguished 
from  all  other  funds,  so  that  it  might  at  all  times  be 

ascertained. 
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1837.  ascertained,'  if  necessary,  by  a  Court,  and  at  all  times 

-  easily  proved  by  the  Company,  that  the  full   income 

Attoehby-  of  the  testator's  gift  was  properly  applied  to  the  objects 

GsNSEAL  ^f  jjjg  bounty,  and  I  think  it  necessary  that  a  distinct 

The  investment  should  now  be  made. 

FlIHMOKOBEt* 

Company. 

With  respect  to  the  allegation,  that  the  Defendants. 

have  paid  to  the  alms-people  whom  they  have  con- 
sidered to  be  the  objects  of  the  testator's  bounty  less 
than  they  ought  to  be  charged  with  for  the  interest 
of  the  money  in  their  hands,  I  have  carefully  con- 
sidered the  evidence,  and  upon  the  result  of  it,  I  think 
the  Defendants  have  satisfactorily  proved  that  for  many 
years  past  they  have,  for  the  benefit  of  these  persons^ 
annually  applied  out  of  their  own  funds  far  more  than 
any  sum  of  money  with  which  they  could  be  charged 
by  way  of  interest,  and  there  is  no  reason  to  presume 
that  the  case  was  different  in  times  antecedent  to  those 
to  which  the  evidence  applies.  Being  of  opinion,  there- 
fore, that  proper  objects  of  the  testator's  bounty  have 
been  substantially  benefited  by  the  Defendants  as  trus- 
tees to  the  full  amount  of  the  income  to  which  they 
were  entitled,  I  do  not  think  fit  to  make  any  further  in- 
quiry in  that  respect ;  and,  having  regard  to  what  the 
Company  has  done,  and  to  what  I  conceive  to  be  the 
real  interest  of  the  objects  of  the  testator's  bounty, 
I  shall  not  direct  an  inquiry  whether  a  proper  invest- 
ment ought  to  have  been  made,  and  whether  any  and 
what  loss  has  been  incurred  by  the  neglect  to  make 
such  investment  at  such  time. 

Under  all  the  circumstances  I  think  that  all  I  ought 
to  do,  upon  this  information,  is  to  direct  the  2163/.  9^.  9^. 
to  be  invested.  It  is  only  the  1632/.  17^-  3(/.,  the  sum 
arising  from  the  1800/.  in  the  hands  of  Lyonell  Copley ^ 
which  is  distinctly  ordered  to  be  invested  in  land,  and  it 

is 
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is  not  quite  clear  that  the  sums  received  from  the  annuity        1 837. 

were  meant  to  be  invested  at  all :  but  I  think  that  it         ,„: 

The 

must  now  be  considered  as  capital  to  be  invested.  Attornbt-> 

Genx&al 

V. 

By  obtaining  a  licence  and  pursuing  the  forms  di-  The 
rected  by  the  mortmain  act,  there  might,  even  now,  be  Company, 
an  investment  in  land ;  but,  considering  the  expence  to 
be  incurred  and  the  disadvantage  at  which  a  purchase 
would  probably  be  made  in  that  mode,  it  does  not 
appear  to  me  that  this  would  be  beneficial  to  the  objects 
of  the  charity.  Looking  at  the  words  of  the  will,  I 
cannot  say  that  it  ought  not  to  be  done,  but  I  incline  to 
think  that  the  best  course  would  be  to  bring  the  fund 
into  Court,  have  it  laid  out  in  three  per  cent,  annuities, 
and  pay  the  dividends  to  the  Company  on  the  trusts  of 
the  will,  with  liberty  to  any  party  to  apply  respecting 
the  investment. 

I  have  very  carefully  considered  this  case  with  refer- 
ence to  the  costs.  The  information,  as  to  the  greatest 
part  of  it,  fails ;  as  to  that  which  succeeds,  I  do  not  think 
that  it  will  substantially  promote  the  benefit  of  the  ob- 
jects  of  the  testator's  bounty ;  and  it  appears  to  me  to 
have  been  filed  without  any  previous  application  to  the 
Company.  These  and  other  circumstances  have  made 
me  feel  considerable  hesitation  in  allowing  the  relators 
their  costs. 

But  considering  that  the  omission  of  the  court  to 
invest  the  legacy  affords  a  substantial  ground  of  com-* 
plaint ;  that  their  meritorious  application  of  their  own 
funds  for  the  benefit  of  the  objects  of  this  charity  could 
not  (in  consequence  of  the  omission  to  invest)  be  ascer- 
tained without  the  sort  of  investigation  which  this  matter 
has  undergone ;  and  having  regard,  also,  to  the  decree 
made  by  Sir  Jokn  Leach  in  the  case  of  the  Goldsmith^ 


50t 
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1887.       Compam^t  I  think  myself  bound  to  say  that  the  De- 
.p!  fendants  must  pay  the  costs  of  this  suit  as  between  party 

Attorney*    and  party. 

GXMSEAL 

9. 

The  At  the  same  time  I  do  not  give  to  the  relators  what 

Company.  ^^  ^^^  Leach^  under  the  circumstances  of  that  case, 
was  induced  to  give,  — -  the  extra  costs  out  of  the 
charity  fund* 


March  5»  dk 

An  excbanga 
of  landfi  or 
an  exchange 
of  lands  where 
a  sum  of 
money  forms 
part  of  the 
consideration 
by  way  of 
equality  of 
exchange,  is 
not  within  the 
1  fV.4»c,Q0. 


TURNER  V.  EDGELL. 

jn/'ILLIAM  TURNER  being  seised,  according 
^^  to  the  custom  of  the  manor  of  Egham,  of  cer- 
tain copyhold  land  and  premises  forming  part  of  that 
manor,  entered  into  a  contract  with  Maria  Frances 
Wyatt  Edgellj  spinster,  and  Louisa  Elizabeth  Wyatt 
Edgellj  spinster,  whereby  Maria  F.  IV.  Edgellj  and 
Louisa  JB»  JV.  Edgell  agreed  to  convey  to  William  Turner 
all  the  four  freehold  cottages  and  gardens  with  the  plot 
of  land  and  allotment,  in  the  parish  of  Eghanij  therein 
described,  in  exchange  for  the  copyhold  land  and 
hereditaments  thereinafter  agreed  to  be  surrendered 
by  WiUiam  Turner;  and  Maria  F*  W.  Edgell^  and 
Louisa  jB.  W.  Edgell  agreed  to  pay  to  WiUiam  Turner^ 
upon  the  execution  of  the  agreement,  the  sum  of 
50/,  and  upon  the  completion  of  the  exchange  to 
pay  to  WiUiam  Twrner^  his  executors,  or  administrators 
the  further  sum  of  250/.;  which  sums  of  50/.  and 
250/.  it  was  thereby  agreed  should  be  accepted  and 
taken  by  WiUiam  Turner^  his  heirs,  executors,  and 
administrators,  as  and  for  the  equality  of  exchange; 
and  WiUiam  Turner  agreed  to  surrender  to  Maria  F.  W^ 
Edgell  and  Louisa  E>  W.  Edgell,  their  heirs  and  assigns, 

or 
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or  as  they  or  the  survivor  of  them  should  direct*  the  fee-  1887* 
simple  and  inheritance  of  and  in  the  copyhold  land  and 
hereditaments  therein  described,  which  land  and  premises 
were  then  in  the  occupation  of  Maria  F,  W.  Edgellj  and 
Louisa  E.  JV>  EdgelU  And  it  was  thereby  agreed  be<> 
tween  the  parties  to  the  agreement,  that  they  would  re- 
spectively, on  or  before  the  50th  of  May  then  next» 
make  out  and  deliver  to  the  other  or  others  of  them* 
or  their  respective  agent,  an  abstract  of  their  respective 
titles  to  the  premises  so  agreed  to  be  exchanged ;  and 
on  the  24th  of  June  then  next,  make  out  a  good  title 
and  do  all  necessary  acts  for  carrying  the  exchange  into 
effect. 

On  the  SOth  oiApriU  Maria  F.  W.  Edgell  and  Louisa 
Et  fV.  Edgell,  in  part  performance  of  the  agreement, 
paid  to  William  Turner  the  sum  of  50/.,  as  stipulated 
by  the  agreement 

On  the  7th  of  August  1836,  before  the  contract  was 
completed,  William  Turner  died  intestate ;  leaving  Carey 
Turner,  an  infant,  his  only  child  and  heir-at-law,  and  the 
Plaintiff,  Elizabeth  Turner,  his  widow,  surviving  him. 

The  Plaintiff  obtained  letters  of  administration  to  her 
deceased  husband's  estate.  A  doubt  having  arisen 
whether  the  agreement  could  be  carried  into  effect  by 
reason  of  Mr.  Turner  having  died  before  its  completion 
leaving  an  infant  heir,  that  doubt  depending  upon  the 
question,  whether  the  infant  was  a  trustee  within  the 
meaning  of  the  1  W.  4.  o.  60.,  the  present  suit  for  spe- 
cific performance  of  the  agreement  was  instituted  by  the 
Plaintiff  against  the  Defendante,  Maria  F.  W.  Edgell, 
Louisa  E.  W.  Edgell  and  a  party  to  whom  their  interest 
had  been  assigned,  and  the  infant  heir,  for  the  purpose 
of  obtaining  the  opinion  of  the  Court  on  that  point 

Mr. 
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18S7.  Mr.  Addis,  for  the  Plaintifl^  said  that  the  doubt  whidi 

had  arisen  upon  this  point  was  founded  upon  the  sup- 
position that  the  sixteenth  section  of  the  act  applied  to 
vendors  only,  no  reference  bemg  made  in  terms  to  cases 
of  exchange.  Even  if  that  objection  were  well  founded, 
it  would  not  apply  to  the  present  case,  for  this  was  not  a 
case  of  mere  exchange,  the  consideration  consisting 
partly  of  land,  and  partly  of  300/.  in  money,  of  which 
50/.  had  been  actually  paid  in  money.  So  far  as  the  con- 
sideration for  the  exchange  consisted  of  money,  it  was  a 
transaction  between  vendor  and  purchaser.  But  sup- 
posing the  case  not  to  fall  within  the  sixteenth  section, 
all  doubt  was  removed  by  the  eighteenth  section,  which 
extends  the  provisions  of  the  act  to  every  case  of  implied 
or  constructive  trust  other  than  the  cases  provided  for 
by  the  sixteenth  section. 

Mr.  Romilly,  for  the  Derendants,  parties  to  the  con- 
tract, and  their  assignee,  submitted  that  the  money 
agreed  to  be  paid  for  equality  of  exchange  did  not  alter 
the  character  of  the  transaction,  which  was  an  exchange, 
and  not  a  sale.  The  question  was,  therefore,  whether 
exchanges  were  within  the  meaning  of  the  act.  No 
provision  was  made  for  exchanges  by  the  sixteenth  sec- 
tion which  applied  only  to  cases  of  sale;  but  it  was  said 
that  exchanges  must  be  comprehended  under  the  eigh- 
teenth section,  which  enacted  that  the  several  provisions 
thereinbefore  contained  should  extend  to  every  other 
case  of  a  constructive  trust,  or  trust  arising  or  resulting 
by  implication  of  law.  The  same  eighteenth  section, 
however,  concluded  by  declaring  that  the  act  should 
not  extend  to  cases  of  partition  or  election,  or  to  a 
vendor,  except  in  any  case  thereinbefore  expressly  pro- 
vided for.  From  the  exclusion  of  cases  of  partition 
and  election,  where  the  consideration  of  the  transaction 
was  not  money,  it  might  be  reasonably  inferred,  that 

the 
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the  act  was  not  intended  to  apply  to  such  a  case  as  an  18S7. 
exchange;  and  as  to  the  argument  that  the  consider- 
ation for  this  particular  transaction  was  partly  money  and 
partly  land,  and  that,  therefore,  Mr.  Turner  might  to  a 
certain  extent  be  considered  as  a  vendor,  such  a  case  of 
a  vendor  is  no  where  provided  for  by  the  act,  and  is 
consequently  expressly  excluded  by  the  eighteenth  sec- 
tion. 

Mr.  Addis  in  reply. 

The  eighteenth  section  enlarges  the  operation  of  the 
act  to  every  case  of  constructive  trust,  or  trust  arising 
or  resulting  by  implication  of  law,  and  by  specially  ex- 
cepting cases  of  partition  and  election,  it  leaves  cases  of 
exchange  untouched,  and  consequently  included  within 
the  enlarging  operation  of  the  previous  part  of  the  sec- 
tion. 

The  Master  of  the  Rolls  said,  the  inclination  of  his 
opinion  was,  that  an  exchange  of  lands,  or  an  exchange  of 
lands  where  a  sum  of  money  might  also  form  part  of 
the  consideration  by  way  of  equality  of  exchange  was 
not  provided  for  either  by  the  sixteenth  or  eighteenth 
section  of  the  act,  and  on  a  subsequent  day,  his  Lord-  March  stb. 
ship  expressed  his  adherence  to  that  opinion. 


Vol.  I.  Li 
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March  1.     The  ATTORNEY-GENERAL  v.  The  GROCERS' 

Company. 

^^^a^'^d  'T'*^^  information  stated,  that  WUUam  RMtison,  by  his 
in  an  inform*  will  dated  the  1 4th  of  July  16SS,  gave  and  bequeathed 

for^l^er^SS'  ^  ^^^  Master,  wardens,  and  commonalty  of  the  Mystery 
don  of  a  cha-  of  Grocers,  the  sum  ofMOL  upon  trust  to  disburse  the 
con'sistent "      name  in  the  purchase  of  houses  in  and  about  the  cify 

with  the  true    of  Zjondon.  or  other  lands  and  tenements  elsewhere  at 

state  of  the 

case  set  forth    their  discretion,  the  rents  and  profits  thereof  to  be  em- 

iArrJ^"^'  ployed  as  follows,  —  that  is  to  say,  ISL  thereof  to  be 

lator  brought   yearly  given  and  bestowed  towards  the  maintenance  of 

ation  to  a        ^  schoolmaster  to  teach  English  and  the  Latin  tongue 

hearing  with-    in  the  parish  of  Topcliffe  in  the  county  of  Yor*,  and 

out  amend-        ,  -i         n  ,  j         /•  t       • 

ment,  and        the  residue  of  the  rents  and  profits  to  be  given  among 

forreli'f"^^   poor  and  decayed  men  firee  of  the  said  Company  yearly 

founded  on      for  ever. 

the  untrue 

statement^  no 

application  The  bill  allied  that  the  Company  accepted  the  be- 

madeto  the     quest,  and  invested  the  sum  of  400/.,  or  part  thereof  in 

Company,  tjjg  purchase  of  property  producmg  an  annual  income 
tnisteesofthe     ^*^,,  v    \^   jr  ^^^,       , 

charity,  for       of  much  larger  amount  than  the  sum  of  16/. ;  that  they 

S^tb^aU^  had  from  time  to  time  paid,  and  did  then  pay,  to  a 
abuse  pre-        schoolmaster  in  the  parish  of  Topcliffe^  the  sum  of  162., 

fiHng  of'thc  ^^^  ^^^  ^®y  ^*^  "^'  °^®  *"y  annual  or  other  pay- 
bill,  the  Court,  ment  to  any  poor  or  decayed  freemen  of  the  Company 
was  a  Lse  in  ^"  pursuance  of  the  trusts  of  the  will ;  but  that,  after 
which  some  paying  the  said  annual  sum  of  16/.,  they  had  applied 
have  been        the  whole  proceeds  of  the  said  sum  of  400/.,  and  the 

gruited,  if  it     accumulations  thereof  to  their  own  use. 
Had  been  pro- 
perly brought 

Court  dlL  ^^'^  information  charged  that  the  said  sum  of  400/. 

missed  the       had  been  laid  out  many  years  since  by  the  Defendants 

information 

with  costs.  "* 
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in  the  purchase  of  lands,  which  had  been  duly  conveyed 
to  the  Company,  and  were  then  vested  in  the  Company, 
subject  to  the  trusts  of  the  will ;  and  that  the  Defend- 
ants had  ever  since  been,  and  were  then  in  possession 
of  such  lands,  and  in  the  receipt  of  the  rents  and  profits 
thereof  to  a  large  amount. 

The  information  further  charged  that  the  Company 
had  invested  the  surplus  of  the  rents  and  profits  beyond 
the  sum  of  16^  in  the  public  funds,  and  in  other  se- 
curities ;  and  that,  if  the  Company  had  not  duly  invested 
the  said  sum  of  400/1,  or  the  surplus  proceeds  thereof, 
they  ought  to  be  charged  with  compound  interest  at  5 
per  cent  on  the  sums  so  neglected  to  be  invested.  And 
it  prayed  an  account  of  the  rents  and  profits  of  the 
estates  in  which  the  estates  were  invested,  and  of  the 
investments  made,  and  accumulations  received  by  the 
Defendants;  a  reference,  if  necessary,  to  settle  a  scheme 
for  the  regulation  of  the  charity ;  and  that  all  such 
fiirther  accounts  might  be  taken,  and  directions  given, 
as  the  case  might  require. 

The  Defendants,  by  their  answer,  admitted  the  be- 
questt  and  that  the  Company  accepted  the  trusts  thereof; 
but  they  said  that  the  Company  did  not  invest  the  said 
sum  of  400/.  in  the  purchase  of  any  property,  producing 
an  annual  income ;  that  such  sum  remained  in  the  hands 
of  or  due  from  the  Company ;  that  from  the  year  1651, 
they  had  paid,  and  continned  to  pay,  the  sum  of  16/.  to 
a  schoolmaster  in  the  parish  of  Topcliffe^  which  pay- 
ment was  made  out  of  the  rents  and  profits  of  the  es- 
tates belonging  to  the  Company  and  their  general  in- 
come. The  answer  went  on  to  state  that,  by  reason  of 
the  fire  of  London  in  1666,  and  the  consequent  de- 
struction of  a  great  part  of  the  property  of  the  Com- 
pany, the  affairs  of  the  Company  became  embarrassed 
LI  ^  and 
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and  upon  an  inquisition  taken  under  a  Commission  of 
charitable  uses,  in  the  years  1686,  the  Commissioners 
made  a  decree,  by  which  the  estates  of  the  Company 
were  ordered  to  be  vested  in  trustees  upon  trust  to 
apply  the  rents  and  profits  to  the  payment  of  the  grow- 
ing charitable  uses  charged  upon  such  estates,  and,  if 
there  were  any  overplus  of  the  annual  rents,  to  apply 
the  same  in  payment  of  the  arrears  of  such  charitable 
uses,  Imd  after  the  arrears  should  be  satisfied,  to  pay 
the  overplus  to  the  Company,  to  be  disposed  of  accord- 
ing to  the  will  of  the  donors  to  members  of  the  Company, 
and  after  all  such  charities  should  be  fulfilled,  to  pay 
the  residue  to  the  Company  to  their  own  use.  The  De- 
fendants further  said  that  the  Company  many  years  ago 
resumed  the  management  of  their  estates,  and  the  ad- 
ministration of  the  said  charities;  that  the  Company  had 
regulated  themselves  by  the  finding  of  the  inquisition, 
and  they  submitted  that  by  the  eflect  of  the  decree  of  the 
Commissioners  the  sum  of  400/.  bequeathed  by  WiUiam 
Eobinson  (which  was  mentioned  among  other  bequests 
in  the  decree)  was  charged  upon  the  estates  of  the  Com- 
pany. 


The  Defendants  further  stated  by  their  answer  that 
in  the  year  1821,  the  Commissioners,  appointed  to 
inquire  into  charities,  inquired  into  and  reported  upon 
the  state  of  the  charities  under  the  management  of 
the  Defendants;  that  it  was  proved  to  their  satisfac- 
tion that  the  annual  revenues  of  the  estates  of  the  Com- 
pany greatly  exceeded  the  amount  of  the  sums  annually 
payable  in  respect  of  the  several  charities ;  and  each 
charity  being,  by  the  operation  of  the  decree,  secured, 
not  merely  on  the  property  originally  given  for  its  main- 
tenance, but  on  all  the  estates  of  the  Company,  the 
Commissioners  did  not  think  it  necessary  to  enter  into 
any  detail  of  the  present  condition   of  the  premises 

originally 
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originally  appropriated  to  each ;  that  the  report  of  the 
Commissioners  was  printed  in  the  year  1822,  and  con- 
tained a  statement  of  the  proceedings  connected  with 
the  inquisition,  and  of  the  bequest  of  IV.  Bobinson  from 
which  the  relators  might  have  ascertained  that  many  of 
the  allegations  of  the  information  were  without  found- 
ation. 


18S7. 


The  Defendants  admitted  that  they  had  not  made  any 
payment  in  respect  of  the  bequest  in  question  specifi- 
cally;  but  they  said  that  they  had,  out  of  their  general 
funds,  expended  yearly  very  large  sums  in  charity  for 
the  benefit  of  poor  members  of  the  Company  and  for 
other  charitable  purposes. 

Mr.  BillingsUy  Parry,  in  support  of  the  information, 
said  that  as  it  appeared,  by  the  answer  of  the  Defend- 
ants, that  the  legacy  of  400/.  had  never  been  invested 
in  pursuance  of  the  trusts  of  the  will,  the  decree  of  the 
Commissioners  of  charitable  uses  in  1686  could  not 
exonerate  the  Company  from  their  liability  to  answer 
for  that  breach  of  trust ;  that  the  whole  amount  of  the 
legacy  had  been  mixed  with  the  funds  of  the  Company, 
and,  though  a  payment  of  16/.  a  year  appeared  to  have 
been  made  to  a  schoolmaster  at  Topcliffe,  no  attempt  had 
been  made  to  account  for  the  application  of  the  surplus 
produce  of  tlie  400/.  and  the  accumulations.  Under 
these  circumstances  he  submitted  that  the  relief  sought 
by  the  information  ought  to  be  granted. 


Mr.  PeTnberton  and  Mr.  Girdlestone,  contra. 

The  question  is,  whether  any  case  is  made  by  this  in- 
formation, which  calls  upon  this  Court  to  interpose  in 
the  management  of  the  charity.     The  information  was 
in  the  first  instance  filed  by  two  relators,  who  were  as- 
LIS  certained 
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The 
Atyoeket- 

GXNBKAL 

The 
GmocBfta' 
Company. 


certained  to  be  persons  of  no  substance ;  and,  thon^ 
the  relator  now  substituted  is  a  responsible  person,  he 
is  not  a  freeman  of  the  Company,  and  has  no  interest 
whatever  in  the  objects  of  the  charity.  The  charges  in 
the  information  are  completely  displaced  by  the  answer ; 
there  never  has  been  any  investment  of  the  l^acy  in 
land,  as  is  alleged  in  the  information,  and  consequently 
there  are  no  estates  purchased  with  the  l^cy  of  which 
any  account  can  be  taken ;  and  there  can  have  been  no 
misapplication,  as  is  alleged,  of  the  rents  and  profits  of 
such  supposed  estates.  The  16/.  a  year  has  been  regu- 
larly paid  to  the  schoolmaster ;  and  that  sum  was  charged 
upon  the  estates  of  the  Company  by  the  decree  made  in 
1686  by  the  Commissioners  of  charitable  uses,  whose 
decrees  are  as  valid  and  binding  as  the  decrees  of  this 
Court.  Under  the  sanction  of  that  decree  the  Company 
has  continued  to  pay  the  schoolmaster,  and,  as  to  any 
surplus  in  respect  of  the  legacy,  that  might  remain 
after  payment  of  the  16/.  a  year,  the  sums  paid  annually 
by  the  Company  out  of  their  own  funds  to  poor  persons 
free  of  the  Company  greatly  exceed  the  amount  of  any 
sums  which  they  would  derive  from  the  specific  application 
of  any  sums  given  for  their  benefit  No  application  was 
made  to  the  Company,  previously  to  the  filing  of  the 
bill,  with  a  view  to  the  correction  of  the  alleged  abuse» 
ibr  which  there  appears  to  be  no  foundation.  It  is 
submitted,  therefore,  that,  in  conformity  with  the  rule 
laid  down  by  Sir  John  Leach  under  the  like  circum- 
stances, the  Court  ought  to  dismiss  this  information 
with  costs. 


Mr.  BiUif^dey  Parry^  \x^  reply. 

Supposing  the  decree  of  the  Commissioners  hi  1686 
to  be  binding  upon  the  Company,  it  does  not  appear 
that  the  Company  have,  in  compliance  with  that  decree, 

charged 
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duurged  their  estates  to  the  extent  of  the  40(tf.  The 
sorplas,  beyond  the  16/.  a  year  to  the  schoolmaster,  is 
not  accounted  lor,  even  apon  that  supposition;  but  this 
Court  is  not  bound  by  the  decree  of  the  Commissioners, 
and  will  see  that  the  charitable  trust  is  weH  executed, 
and  the  fund  secured  in  the  manner  directed  by  the 
testator. 


511 


1887. 


TXtf  Mastkb  of  the  R<hjl8  (after  stating  the  iacts) :  — 

The  report  of  the  Commissioners  for  inquiring  into 
charities,  printed  in  1822,  states  the  circumstances  con- 
nected with  the  inquisition,  and  the  decree  made  in 
1686.  It  is  not  proved  that  the  relators  had  read 
that  report  previously  to  the  filing  of  this  inform- 
ation, but  it  is  difficult  to  avoid  forming  a  suspicion 
that  they  were  acquainted  with  its  contents.  Whatever 
knowledge  the  relators  possessed  at  the  time  when  the 
information  was  filed,  it  is  certain  that  they  have  stated 
a  case  which  is  wholly  inconsistent  with  the  facts  which 
really  existed.  They  charge  that  the  Company  invested 
the  legacy  of  400/.  in  lands,  and  misapplied  the  proceeds 
of  that  investment,  and  the  prayer  is  in  accordance  with 
that  statement,  *'  for  an  account  of  the  sum  of  400/.,  and 
of  the  lands,  tenements,  and  hereditaments  purchased 
therewith,  and  all  investments  made  thereof,  and  of  all 
accumulations  arisen  therefrom,  and  of  the  rents,  issues, 
profits,  and  annual  proceeds  of  such  estates,  and  invest- 
ments and  accumulations.''  The  true  state  of  the  case 
is  set  forth  in  the  answer,  and,  whatever  the  relators 
knew  at  the  time  of  filing  the  information,  they  did  ob- 
tain a  knowledge  of  the  truth  from  the  answer.  But 
instead  of  amending  their  bill,  and  putting  their  case  in 
a  shape  which  might  have  entitled  them  to  obtain  relief 
they  persevere  in  the  untrue  statement  originally  put 
upon  the  record,  and  ask  for  relief,  not  according  to  the 
LI  h  true 
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true  state  of  fiicts  set  forth  in  the  answer,  but  acoordiog 
to  the  untrue  statement  made  in  the  information.  Look- 
ing to  the  decree  made  by  the  Commissioners  of  charitr 
able  nses  in  1686,  I  am  not  satisfied  that  that  decree  is 
in  all  respects  correct;  and  that  it  would  not  be  for  the 
interest  of  the  charity,  if  a  proper  case  were  made,  to 
inquire  whether  some  alterations  of  the  r^ulations  then 
made  might  not  be  useful  or  necessary.  But  I  cannot 
direct  such  an  inquiry  upon  an  information  firamed  as 
this  is,  containing  allegations  which  are  not  only  not 
proved,  but  which  the  relator  must  know  to  be  un- 
true, and  praying  for  relief  founded  upon  the  untrue 
statement,  and  applicable  only,  if  that  statement  had 
been  proved  to  be  true.  I  consider  it,  also,  a  very  ma- 
terial circumstance,  that  no  application  was  made  to  the 
Company  for  the  correction  of  the  allied  abuse  before 
this  information  was  filed ;  and,  although  this  is  a  case 
in  which  some  relief  might  have  been  granted,  if  it  had 
been  properly  brought  before  the  Court,  I  have  no 
hesitation  in  dismissing  tiiis  information  with  costs. 
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The  ATTORNEY-GENERAL  v.  ASPINALL.       _  "««. 

30. 

npHIS  was  a  supplemental  informatinii,  filed  by  the       *^^y  ^• 

-*■   Attorney-General  at  the  relation  of  Thomas  Bolton  Ju*"^^^  an 

and  Tmotky  Jevans  against  James  AspinaU  and  other  informatioii 

persons,    as    trustees    holding  the  fund  in  question,  pj^p^^^ 

against  the  mayor,  aldermen  and  burgesses  of  Liverpool^  setting  adde  a 

and  also  against  the  Rev.  Jonathan  Brooks  and  several  appi^matioii 

other  clergymen  of  Liverpool;  and  it  prayed  that  it  ofthemon^ 

tnereby  Fused 
might  be  declared  that  an  appropriation  of  105,000/.  to  the  endow* 

out  of  the  property  of  the  corporation  oi  Liverpool  for  "J®°^  oi^^ 

the  permanent  endowment  of  the  clergy  of  the  borough  Liverpool^ 

was  unlawful  and  invalid,  and  that  the  Defendants,  ^j  council  ol 

James  AspinaU  and  others  the  trustees,  might  repay  the  town  of 

that  sum  to  the  Defendants,  the  mayor,  aldermen,   and  theh^erval 

burgesses  of  Liverpool^  in  order  that  the  annual  in-  between  the 

come  thereof  might  be  paid  to  the  treasurer  of  the  Municipal 

borough,  to  be  by  him  carried  to  the  account  of  the  Jct^Md't^^ 

borough  fund,  pnd  applied  to  the  purposes  to  which  the  election  of  the 

borough  fund  was  applicable.  ^JJe^'ig  *vo 

aileron  In 

the  informa- 

To  this  information,  c^m^s  ^/^ina/^  and  the  other  tionoffraac^ 

persons  charged  to  be  trustees,  and  the  Rev.  Jonathan  «>llu»?n»  <>' 

Brooks  and  the  other  clergymen,  put  in  a  general  de-  the  new  coun^ 

murrer  for  want  of  equity.  refused  to 

take  any  pro- 
The  case  stated  in  the  original,  and  in  part  recapitu-  diepuroow  of 

lated  in  the  supplemental  information,  was  in  substance  calling;  m , 

question  the 
as  follows  :  —  acu  of  their 

On  predecessors, 
and  the  ap- 
plication of  the  property  for  the  more  secure  endowment  of  the  members  of  the 
Established  Church,  not  appearing  to  the  Court  to  be  other  than  an  application 
which,  under  the  circumstances,  must  l^ally  be  considered  as  beneficial  to  the 
inhabitants  of  the  borough. 


5U 


CASES  IN  CHANCERY. 


1886. 


On  the  5th  of  Junef  1835  (the  day  on  which  the 
bill,  which  afterwards  became  the  act  for  the  regulation 
of  Municipal  Corporations,  was  introduced  into  parliaF- 
ment),  the  corporation  ofLiverpoolj  then  governed  by 
forty-one  persons,  called  the  common  council  of  the 
mayor,  bailifis,  and  burgesses^  was  seised  and  pos- 
sessed of  considerable  property,  and  indebted  to  divers 
persons  to  a  considerable  amount.  The  eorporalioD 
were  at  the  same  time  patrons  of  varions  diurches  in 
Liverpool;  and  provisions  were  made  for  the  payment 
of  the  clergy  to  the  amount  of  1080/.  a  year  out  of  pew 
rents,  the  funds  of  the  corporation,  and  parish  rates 
made  under  the  authority  of  acts  of  parliament;  to  the 
further  amount  of  1040A  a  year  out  of  the  parish  rates 
by  annual  vote  gratuitously  made  by  the  parishioners  in 
vestry  assembled ;  and  to  the  further  amount  of  251 51. 
a  year  out  of  the  corporate  funds,  by  annual  payments 
gratuitously  made  by  the  corporation. 


In  this  state  of  circumstances  the  act  of  the  5  & 
6  W.  4.  c,  76.,  intituled,  **  An  act  to  provide  for  the 
Regulation  of  Municipal  Corporations  in  England  and 
Walei*  became  a  law.  By  that  act  provisions  were 
made  for  a  change  in  the  governing  body  of  the  corpo- 
ration, and  in  the  application  of  the  income  of  the 
corporate  funds,  and  it  was  among  other  provbions 
enacted  (a),  that  after  the  election  of  the  treasurer  in 
any  borough,  the  income  and  annual  produce  of  ait  the 
property  of  any  body  corporate,  named  in  conjunction 
with  such  borough  in  schedules  A.  and  B.,  should  be 
paid  to  the  treasurer  of  such  borough ;  and  that  idl  the 
monies,  which  he  should  so  receive,  should  be  carried 
by  him  to  the  account  of  a  fund  to  be  called  **  The 
Borough  Fund;"  and  that  such  fund,  subject  to  such 

payments, 
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payments,  and,  saving  such  rights  and  claims  as  are 
particularly  mentioned  in  the  act,  should  be  applied  to 
die  payment  of  the  salaries  of  the  mayor  and  other 
officers  in  the  act  mentioned;  and  also  towards  the 
payment  of  divers  expenses  therein  mentioned,  con- 
nected with  the  municipal  regulations  to  be  made  by 
virtue  of   the  act,    and  with  the  police  and  admi« 
nistration  of  justice  in  such  borough,  and  of  all  other 
expenses  not  therein  otherwise  provided  fon   which 
should  be  Jiecessarily  incurred  in  carrying  into  effect 
the  provisions  of  the  act;  and  that  in  case  the  said 
borough  fund  sfiould  be  more  than  sufficient  for  the 
purposes  to  which   the  same  was  by  the  act  made 
applicable,  the  surplus  thereof  should  be  applied,  under 
the  direction  of  the  council,  to  the  public  benefit  of  the 
inhabitants  and  the  improvement  of  the  borough ;  and 
in  case  the  borough  fund  should  not  be  sufficient  for 
those    purposes,    the   council  of  such  borough  was 
thereby  authorised  and  required  from  time  to  time  to 
order  a  borough  rate  in  the  nature  of  a  county  rate, 
to  be  made  within  the  borough,  for  the  purpose  of 
raising  so  much  money  as  in  addition  to  such  fund 
would  be  sufficient  for  the  payment  of  the  expenses  to 
be  incurred,  in  carrying  into  effect  the  provisions  of  the 
act.    And  it  was  further  provided  by  the  act  (a)  that  in 
every  case  in  which  any  body  corporate,  or  any  par- 
ticular class,  number,  or  description  of  members,  or  the 
governing  body  of  any  body  corporate,  then  was,  in 
their  corporate  capacity,  and  not  as  charitable  trustees, 
seised,  or  possessed  of  any  advowson,  or  right  of  nomi- 
nation, or  presentation  to  any  benefice  or  ecclesiastical 
preferment,  every  such  advowson,  and  every  such  right 
of  nomination  and  presentation  should  be  sold  at  such 
time  and  in  such  manner  as  the  Commissioners  appointed 

by 
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by  his  Majesty  to  consider  the  state  of  the  established 
church  in  England  and  Wales  might  direct;  and  that  the 
proceeds  of  every  such  sale  should  be  paid  to  the  trea- 
surer of  the  borough,  and  be  by  him  invested  in  govern- 
ment securities  for  the  nse  of  the  body  corporate,  and 
that  the  annual  interest  payable  thereon  should  be 
carried  to  the  account  of  the  borough  fund,  (a) 

The 


(a)  The  94th  and  97th  sec- 
tions, upon  the  construction  of 
which,  as  well  as  of  the  9Sd  and 
139th  sections,  the  questions 
raised  upon  this  demurrer  mainly 
depended,  are  (as  to  the  material 
parts)  as  follows :  — 

By  sect  94.  it  is  enacted,  that 
it  shall  not  be  lawful  for  the 
council  of  any,  body  corporate 
to  be  elected  under  the  act  to 
sell,  mortgage,  or  alienate  the 
lands,  tenements,  or  heredita- 
ments of  the  said  body  corporate 
or  any  part  thereof,  except  in 
pursuance  of  some  covenant, 
contract,  or  tignemeni  bond Jide 
made  or  entered  into  on  or 
before  the  5th  day  of  June  in 
this  present  year,  by  or  on  be- 
half of  the  body  corporate  of 
any  borough,  or  of  some  resolu- 
tion duly  entered  in  the  cor- 
poration books  of  such  body 
corporate,  on  or  before  the  said 
5th  day  of  June,  or  to  demise  or 
lease,  except  in  pursuance  of 
some  covenant,  contract,  or 
agreement  bom  fide  made  or 
entered  into  on  or  before  the 
said  5th  day  of  Jimtf,  by  or  on 
the  behalf  of  such  body  cor- 
porate, or  in  pursuance  of  some 
resolutions  duly  entered  in  the 
corporation  books  of  such  body 


corporate,  on  or  before  the  said 
5th  day  of  June^  or  except  in  the 
cases  hereinafter  mentioned,  any 
lands,  teneAents,  or  heredity 
ments  of  such  body  corporate, 
or  any  part  thereof;  or  to  enter 
into  any  new  covenant,  contract, 
or  agreement  (except   in    the 
cases  hereinafter  mentioned),  for 
demising  or   leasing    any  such 
lands,  tenements,  or  bereditft- 
•  ments,  or  any  part  thereof,  for 
any  term  exceeding  thirt>'-oDe 
years  from  the  time  when  such 
lease  shall  be  made,  or  if  made 
in  puivuance  of  a  previous  agree- 
ment, then  from  the  time  when 
such  agreement  shall  have  been 
entered  into ;  and  in  every  lease, 
&c.  Provided  nevertheless,  that 
in  every  case  in  which    such 
council  shall  deem  it  expedient 
to  sell  and  alienate,  or  to  de- 
mise and  lease  for  a  longer  term 
than  thirty-one  years,  or  upon 
different  terms  add  conditions 
than  those   hereinbefore   men- 
tioned, any  of  the  said  lands, 
tenements,  and   hereditaments, 
it  shall  be  lawful  for  such  coun- 
cil   to    represent    the   circum- 
stances of  the  case  to  the  Lords 
Commissioners  of  his  Majesty's 
Treasury;  and  it  shall  be  law- 
ful for  such  council,  with  the 
apjffo- 
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to  the  last-mentioned   provisions  of  the   act,  all  such  _:^" 

patronage  or  right  of  presentation  as  the  coi'poration  of  Attobney- 

Liverpool 


Genkbal 

0. 
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approbation  of  the  said  Lords 
Commissionera,  or  any  three  of 
them,  to  sell,  alienate,  and  demise 
anj  of  the  lands,  tenements,  and 
hereditaments  of  the  said  body 
corporate,  in  such  manner  and 
on  such  terms  and  conditions  as 
shall  have  been  approved  by  the 
said  Lords  Commissioners,  &c. 
By  sect.  97.  it  is  enacted, 
that  it  shall  be  lawful  for  the 
council  first  to  be  elected  in  any 
borough  under  the  provisions  of 
this  act,  to  call  in  qu^tion  all 
purchases,  sales,  leases,  and  de- 
mises not  made  in  pursuance  of 
some  such  bond  fide  covenant, 
contract,  agreement,  or  resolu- 
tion, made  or  entered  into .  as 
aforesaid  before  the  said  5Lh 
day  of  JriAtf,  and  all  contracts 
for  the  purchase,  sale,  lease,  or 
demise  of  any  lands,  tenements, 
and  hereditaments,  and  all  divi- 
sions and  appropriations  of  the 
monies,  goods,  and  valuable  secu- 
rities, or  any  part  of  the  real  or 
personal  estate  of  which,  on  or 
before  the  5th  of  June  in  this 
present  year,  the  body  corporate 
of  which  they  are  the  council, 
whether  in  their  own  right  or  as 
trustees  for  charitable  or  other 
purposes,  was  seised  or  possessed, 
which  shall  have  been  made  or 
contracted  between  the  said  5th 
day  of  jMfltf  and  the  day  of  the 
decUration  of  their  election; 
and  for  that  purpose,  if  it  shall 


appear  to  the  said  council  that 
there  is  ground  %x  believing 
that  any  such  purchase,  sale, 
lease,  or  demise,  or  such  con- 
tract, or  such  division  or  appro- 
priation of  the  premises,  was 
coUusively  made  for  no  con- 
sideration, or  for  an  inadequate 
consideration,  it  shall  be  lawful 
for  the  council  of  such  borough, 
at  any  time  within  six  calendar 
months  next  after  the  first  elec- 
tion of  councillors  under  this 
act  shall  have  been  declared  in 
such  borough,  upon  notice  of 
their  intention  being  first  given 
in  the  London  Gazette,  and  also 
affixed  on  the  outer  door  of  the 
town  hall,  or  in  some  public 
place  within  the  borough,  to 
cause  the  value  of  the  lands  in 
question  to  be  inquired  of  and 
found  by  a  jury  of  twelve  indif- 
ferent men  of  the  county  in 
which,  or  adjoining  to  which,  in 
the  case  of  Berwick'upon^lhoeed, 
and  of  all  counties  of  cities  and 
towns  corporate,  such  lands,  &c. 
do  lie ;  and  in  order  thereto  the 
said  council  is  empowered  to 
summon  and  call  before  such 
jury  all  persons  having  the  cus- 
tody and  possession  of  any  deed 
or  agreement  concerning  the 
said  lands,  &c,  made  or  entered 
into  since  the  said  5th  day  of 
June,  and  to  cause  all  such  deeds 
and  agreements  to  be  produced 
before  the  said  jury  and  ex- 
amined 
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Liverpool  was  entitled  to»  would  require  to  be  sold,  and 
that  the  corporation  was  entitled  to  hold  the  same  only 
until  the  sale  thereof  should  be  durected  by  the  Com- 
missioners, 


amined  by  tbem,  and  to  examine 
upon  oath  every  person  who 
shall  be  thoiyht  necessary  to  be 
examined,  and  the  council  shall, 
by  ordering  a  view  or  otherwise, 
use  all  lawful  means  for  the  in- 
formation, as  well  of  themselves 
as  of  the  said  jury,  and  the  jury 
.shall  find  the  value  of  the  said 
lands, &c^  and  the  connderation 
which  shall  have  been  given  for 
the  purchase,  sale,  lease,  demise, 
or  appropriation  thereof,  ac- 
cording to  the  terms  of  such  pur- 
chase, sale,  lease,  demise,  con- 
tract, or  appropriation,  and, 
taking  into  account  all  the  cir- 
cumstances under  which  the 
same  shall  have  taken  place,  and 
if  the  jury,  by  their  oaths,  shall 
find  that  no  consideration,  or  a 
consideration  less  than  that 
which  th^  shall  have  so  found 
to  be  the  value  which  ought 
therefore  to  have  been  given, 
shall  have  been  coUusively  given 
or  contracted  to  be  given  by 
the  terms  of  any  such  purchase, 
sale,  lease,  demise,  contract,  or 
appropriation,  the  party  to  such 
purchase,  sale,  &c.  shall  have 
his  option  to  reconvey  and  re- 
store the  lands  in  question,  and 
to  abandon  the  contract  to 
which  he  shall  have  been  a  party, 
upon  receipt,  in  each  case,  of 
the  consideration,  if  any,  which 
he  shall  have  given  for  the  same, 
or  to  give  therefore,  in  each 
case,  such  additional  consider- 


tion,  so  that  the  whole  con- 
sideration given  shall  be  that 
which  ought  of  right  to  have 
been  given  so  found  by  the  jury 
as  aforesaid,  and  in  every  such 
case  as  last  aforesaid,  the  addi- 
tional consideration  given  or  to 
be  given  shall  be  indorsed  on 
the  onginal  deed  orconvqranoe, 
and  unless  he  shall  so  do  within 
one  calendar  month  next  after 
the  finding  of  the  jury,  every 
such  purchase,  sale,  lease,  de- 
mise, contract,  and  conveyance 
shall  be  absolutely  void  and  of 
none  effect  as  against  the  said 
body  corporate  and  their  suc- 
cessors, and  in  every  case  in 
which  any  such  contract  shall 
have  been  abandoned  as  afore- 
said, or  in  which  any  such  pur- 
chase, sale,  lease,  demise,  con- 
tract or  conveyance  shall  become 
void  and  of  none  effect  under 
the  provisions  of  this  act,  the 
party  who  would  otherwise  have 
had  the  benefit  of  the  same  shall 
be  remitted  to  his  former  estate, 
title,  and  interest  (if  any)  in  the 
premises,  as  if  no  such  contract 
purchase,  sale,  lease,  or  demise 
had  been  made  or  entered  into. 
(Powers  are  then  given  for 
swearing  such  juries  and  pro- 
visions made  for  costs.)  Pro- 
vided  nevertheless,  that  it  shall 
be  lawful  for  his  Majesty,  if  he 
shall  think  fit,  by  the  advice  of 
his  privy  council,  upon  petition 
to  him  setting  forth  the  special 
circum- 
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BUMionersy  alleged  that  the  mayor,  bailiffs^  and  bar- 
gesses  otUverpodj  or  the  Common  Council  had  formed 
a  design  to  appropriate  a  large  part  of  the  property  of 
Ae  corporation,  and  of  the  income  and  annual  produce 
thereof  for  the  purpose  of  permanently  endowing  the 
churches  inLiverpodj  and  making  a  permanent  pro- 
vision for  the  ministers  thereof,  and  to  that  end  deter- 
mined to  raise  the  sum  of  105,000/.  on  the  security  of 
the  corporate  property,  and  to  vest  that  sum  in  trustees 
upon  trust  to  divide  the  income  thereof,  amounting  to 
3,665/.  among  the  incumbents  of  the  churches  in  lieu  of 
the  stipends  and  income  theretofore  received  by  them 
from  the  gratuitous  votes  of  the  corporation,  and  from 
parish  rates ;  that  on  the  7th  of  November  1835,  it  was 
resolved  that  property  of  the  corporation  called  the 
SaUhouse  Dock  estate,  of  the  annual  value  of  2000/» 
and  the  Nem  Tobacco  Warehouse  of  the  annual  value  of 
4000/.  should  be  mortgaged  for  the  purpose  of  raising 
the  required  sum;  that  the  property  so  intended  to  be 
mortgaged,  was  not  applicable  to  the  purpose  intended, 
and  that  the  proposed  application  of  the  money  intended 
to  be  raised  would  be  in  contravention  of  the  scope  of 
the  act  of  parliament  and  the  intention  of  the  legislature, 

and 


1886. 


The 

ArroftNBT- 

GcinauL 

•i 

AsriMALL. 


circumitances  under  which  any 
purchase,  sale,  lease,  demise, 
contract,  or  appropriation  of 
any  of  the  said  hinds,  &c.,  shall 
have  been  made  since  the  said 
5th  day  of  Jtine^  to  order  that 
the  same  shall  not  be  called  in 
qoesuon  under  the  provisions 
of  this  act;  and  in  such  case  as 
last  aforesaid  the  same  shall  not 
be  called  in  question  or  set  aside 
or  affected  under  the  provisions 
of  this  act:   provided  always. 


that  in  every  case  in  which  such 
petition  shall  have  been  pre> 
seoted,  it  shall  be  hwful  for  hit 
Majesty,  if  he  shall  think  fit,  to 
enlarge  the  time  within  which 
(in  case  his  Majesty  shall  not 
think  fit  to  make  such  order  at 
aforesaid)  the  council  may  have 
power  as  aforesaid  to  odl  in 
question  any  purchase,  sale, 
lease,  demise,  contract,  or  ap- 
propriation referred  to  in  such 
petition. 
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and  prejudicial  to  die  rights  and  interests  of  the  rate- 
payers of  the  borough  of  Liverpool. 

The  ori^nal  information,  after  charging  that  the  bond 
debts  of  the  corporation  amounted  to  792,0002. ;  that 
there  was  reason  to  apprehend  that  the  income  would 
be  insuflScient  to  defray  the  expoises  directed  to  be 
paid  out  of  the  corporate  funds  (which  expenses,  if  the 
funds  should  be  insu£5cient,  were  to  be  paid  by  a  rate 
to  be  levied  on  the  inhabitants  of  Liverpool)j  and  after 
further  charging  that,  if  the  intended  appropriation  for 
the  benefit  of  the  clergy  should  be  made,  an  additional 
rate  to  the  extent  of  such  appropriation  would  be  re- 
quired; that  a  considerable  part  of  the  yearly  income 
of  the  corporation  was  of  an  uncertain  and  fluctuating 
nature ;  and  that,  under  such  circumstances,  it  would  be 
improvident  and  improper  to  contract  any  further  debt, 
prayed  an  injunction  to  restrain  the  corporation  firom 
carrying  into  efiect  the  proposed  loan,  and  firom  borrow- 
ing or  applying  money  for  the  intended  purpose. 

An  injunction  was,  on  the  21st  of  November^  granted 
on  the  ex  parte  application  of  the  relators  to  the  effect 
prayed  by  the  bill.  On  the  28th  of  November,  a  motion 
was  made  to  dissolve  the  injunction  before  the  present 
Lord  Chancellor,  when  Master  of  the  Rolls,  and  the 
injunction  was  dissolved  on  the  1st  of  December,  ^  The 
argument  and  judgment  on  that  motion  are  reported  in 
the  first  volume  of  Mylne  and  Craig's  Reports,  p.  171. 

The  injunction  being  dissolved,  the  corporation  pro- 
ceeded to  complete  the  act  they  had  meditated;  they 
borrowed  the  sum  of  63,440^  on  the  security  of  the 
corporate  estates ;  to  this  they  added  tlie  sum  of  4*1,560/., 
the  money  of  the  corporation;  and  these  two  sums» 
making  together  the  sum  of  105,000^,  were  paid  to 
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James  Aspinall  and  the  other  Defendants,  the  trustees, 
on  the  trusts  declared  by  an  indenture,  dated  the  2lst 
qS  December  18S5. 

By  that  indenture,  after  reciting  that  the  patronage, 
advowson,  or  right  oF  presentation  to  the  rectory  of 
Uverpooly  and  the  other  churches  in  Ldverpool  therein 
named,  and  the  election  of  the  curate  of  the  church  of 
St.  George  were  vested  in  the  mayor,  aldermen,  bailiffs, 
and  common  council  of  Liverpool  for  the  time  being, 
and  reciting,  that  the  endowment  of  the  rectory  of  the 
parish  of  Liverpool  was  charged  on  the  rates  of  the 
parish,  and  that  the  endowment  and  also  the  provision 
made  by  law  for  the  officiating  ministers  of  the  other 
churches  were  insufficient  for  the  due  support  of  the 
rectors  and  other  ministers,  and  that  the  common  coun- 
cil, deeming  it  expedient  that  the  inhabitants  of  the  town 
of  Liverpool  should,  as  far  as  was  practicable,  be  for  ever 
released  from  the  charge  on  the  rates  for  the  endowment 
of  the  rectory,  and  that  in  lieu  of  such  charge,  compen- 
sation, and  perpetual  provision  for  the  rector,  and  pro- 
vision for  the  ministers  of  the  other  churches  should  be 
made  out  of  the  estates  of  the  corporation,  had  resolved 
that  the  sum  of  105,0002.  should  be  appropriated  and 
paid  to  Jame$  AspinaU  and  others  on  tlie  trusts  therein- 
after mentioned,  and  reciting  that  the  common  council 
had  paid  the  said  sum  of  105,000/.  to  James  AspinaU 
and  the  other  parties  therein  named  accordingly,  it  was 
witnessed,  agreed,  and  declared  between  the  parties 
thereto,  and  the  mayor,  bailiffs,  and  burgesses  directed 
that  the  said  James  AspinaU  and  the  other  parties 
thereto,  their  successors,  executors,  administrators,  and 
assigns  should  stand  possessed  of  the  said  sum  of 
105,000/.  upon  trust  out  of  the  interest,  income,  and 
annual  produce  thereof,  to  pay  to  the  rectors,  curates, 
and  other  ministers  of  Liverpool^  the  several  sums 
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therein  mentioned.  And  it  was  provided  and  decbured 
by  the  udenture,  that  the  yearly  stipend  thereby  di- 
rected to  be  paid  to  each  of  the  rectors,  and  every 
future  rector  of  Liverpool  was  so  directed  to  be  paid  on 
the  express  condition  that  the  rector  should  accept 
the  same  in  lieu  of  and  satisfaction  of  a  yearly  rate  or 
assessment  directed  to  be  made  under  the  act  of  the 
10  &  11  W*  8.,  and  also  in  lieu  and  satisfaction  of  an 
additional'  sum  directed  to  be  yearly  levied  under  an 
act  of  the  26  G.  3.  And  that  the  provisions  thereby 
made  for  the  rectors  and  ministers  should  be  deemed 
and  taken  to  be  in  full  satisfaction  of  all  stipends,  pro- 
visions, and  allowances  which  during  seven  years  next 
before  the  5th  of  Jime  then  last  had  been  made  to  the 
same  rectors  and  ministers,  and  of  all  bonds  which  they 
might  have  been  entitled  to  for  securing  the  same. 
And  it  was  further  provided,  that  the  trustees  should 
pay  to  the  treasurer  of  the  borough  such  parts  of  the 
dividends  and  interest  of  the  said  trust-monies  as  should 
remain  after  satisfying  the  trusts  aforesaid. 


The  supplemental  information,  after  stating  the  dis- 
solution of  the  injunction,  the  appropriation  of  the  sum 
of  105,000^,  and  the  indenture  by  which  the  trusts  of 
that  appropriation  were  declared,  proceeded  to  state 
that  the  officers  and  other  members  of  the  late  cor- 
poration of  Liverpool  went  out  of  office  on  the  26th  of 
December ^ISSS^  when  councillors  were  duly  chosen  for 
the  borough,  and  aldermen  and  a  mayor  were  also  sub- 
sequently chosen,  pursuant  to  the  provisions  of  the  act, 
and  that  a  treasurer  had  since  been  duly  appointed. 
And  his  Majesty's  Attorney-General  submitted  that  the 
said  mortgage  and  appropriation  of  the  property  and 
effects  of  the  corporation  were  a  misapplication  of  the 
property  and  funds  of  the  corporation ;  and  that,  after 
the  passing  of  the  act  for  the  regulation  of  municipal 
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corporations,  the  said  corporation,  or  the  governing 
body  thereof  could  not  lawfully  make  such  appropri- 
ation, and  that  the  same  ought  to  be  set  aside.  And 
the  information  charged  that  the  mayor,  aldermen,  and 
burgesses  of  Uvetpool  had  been  advised,  and  admitted 
that  the  said  appropriation  was  invalid  and  were  de- 
sirous that  the  said  sum  of  105.000/.  should  be  repaid, 
by  the  trustees  to  the  corporation ;  and  that  they  had» 
in  &ct,  applied  to  the  trustees  to  repay  the  same ;  but 
they  refused  to  take  any  further  steps  to  procure  the 
repayment  thereof. 

Mr.  Pemberton  and  Mr.  Tumerj  in  support  of  the 
demurrer. 

The  frame  of  the  present  information  differs  ma- 
terially from  that  of  the  information  originally  filed ;  it 
is  free  from  irrelevant  and  offensive  matter,  and  its 
object  appears  to  be  to  obtain  the  opinion  of  the  Court 
at  the  least  possible  expence.  So  far  as  the  form  of 
the  information  is  concerned,  it  is  due  to  the  parties 
filing  it  to  make  this  admission,  but  this  is  all  that  can 
be  conceded  to  them ;  for,  in  substance,  they  have  not 
the  slightest  title  to  call  upon  this  Court  for  its  inter- 
position. It  is  admitted,  and,  indeed,  made  a  charge 
in  this  inforhiation,  that  the  existing  corporation  have 
refused  to  take  any  proceedings  for  the  purpose  of  set- 
ting aside  what  has  been  done  oy  their  predecessors. 
They  are  satisfied  with  the  measures  which  have  been 
taken  by  the  late  corporation  for  the  purpose  of  se- 
curing a  permanent  provision  for  the  clergy  of  Liver^ 
pool ;  and,  in  riefusing  to  disturb  the  acts  of  their  pre- 
decessors, they  have  acted  both  wisely  and  honestly. 
The  two  persons,  who  have  come  forward  as  relators, 
are  wholly  unconnected  with  the  town  of  Liverpod^  and 
if  it  depend  upon  the  discretion  of  the  Attomey-Ge- 
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neral  to  give  or  withhold  his  sanction  to  an  information 
at  the  suit  of  relators, — a  proposition  which  has  been 
treated  as  doubtful,  for  it  has  been  said  that  the  office  of 
Attomey*Oeneral  is  merely  ministerial  in  this  respect, 
and  that  he  has  no  discretion  to  exercise, — it  woold 
be  diflScoIt  to  conjecture  the  grounds  upon  which  the 
Attorney-General  has  lent  the  sanction  of  his  name  to 
this  information.  It  is  not  even  alleged  that  the  pro* 
vision,  which  has  been  secured  by  the  late  corporation 
for  the  clergy  of  Liverpool^  is  an  improper  or  extra- 
vagant provisbn ;  it  is  acquiesced  in  by  the  new  cor- 
poration, and,  for  aught  that  appears  upon  this  record, 
it  may  be  entirely  approved  by  every  one  of  the  rate- 
payers of  Liverpool^  If  the  Attorney-General  has  no 
discretion  to  exercise,  but  conceives  himself  bound  to 
give  his  nominal  sanction  to  all  informations  brought 
by  relators,  ought  the  Court  to  sanction  an  information 
by  which  two  individuals,  wholly  unconnected  with 
Uverpoci^  under  pretence  of  discharging  a  public  duty 
in  behalf  of  the  inhabitants  of  that  borough,  seek  to  set 
aside  proceedings  with  which,  for  any  thing  that  ap- 
pears to  the  contrary,  the  corporation  and  the  whole  of 
the  inhabitants  of  Liverpool  are  perfectly  satisGed  ?  If, 
on  the  other  hand,  the  Attorney-General  has  a  dis« 
cretion  to  exercise,  has  it,  upon  this  occasion,  been 
soundly  and  properly  exercised  ? 


Supposing,  however,  the  new  council  not  to  have 
approved  of,  or  acquiesced  in,  the  appropriation,  and 
that,  though  they  refuse,  as  is  alleged,  to  take  any  steps 
to  procure  the  repayment  of  the  105,000/.,  they  are, 
nevertheless,  acting  in  concert  with  the  relators  in  this 
information.  Such  a  proceeding,  on  their  part,  would 
be  an  attempt  to  evade  the  control  given  to  the  King  in 
council,  in  that  part  of  the  97th  section  which  provides 
that  it  shall  be  lawful  for  his  Majesty,  with  the  advice 
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t)f  hiB  privy  councili  upon  petition^  setting  forth  th^ 
special  circumstances  under  which  any  appropriation 
shall  have  been  made  since  the  5th  of  Jum^  to  order 
that  the  same  shall  not  be  called  in  question  under  the 
provisions  of  the  act.  For  any  thing  that  appears  to 
the  contrary  the  new  council  may  have  actually  taken 
steps,  in  pursuance  of  the  97th  section,  to  call  in  ques- 
tion the  appropriation,  and,  upon  a  petition  presented 
to  the  privy  council  on  the  part  of  the  trustees  and  the 
clergy,  the  proceedings  of  the  new  council  may  have 
been  restrained.  In  that  case,  the  filing  of  the  present 
information  would  be  an  attempt  to  bring  before  the 
Court  a  matter  which  was  already  res  judicata  by  the 
proper  tribunal  appointed  by  the  act  And  whether 
the  new  council  has  actually  called  the  appropriation  in 
question  in  the  manner  pointed  out  by  the  act,  and  has 
beoi  restrained  by  the  King  in  council,  or  whether  the 
new  council  has  declined  to  exercise  its  discretion,  the 
argument  against  the  jurisdiction  of  this  Court  is  equally 
strongs  and  this  demurrer  ought  to  be  allowed* 

The  sole  ground,  upon  which  the  relators  in  this 
information  rest  their  case,  is  the  alleged  illegality 
of  the  transaction,  which  they  seek  to  set  aside,  on 
the  part  of  the  old  corporation ;  and  the  question  of  the 
legality  or  illegality  of  that  proceeding  must  depend 
upon  the  construction  of  the  act  of  parliament  con- 
sidered in  connection  with  the  rights  of  the  body 
on  which  it  was  to  operate  at  the  time  of  its  coming 
into  operation.  Now  it  is  a  proposition  which  admits 
of  no.dbpute,  that  a  corporation  has  the  absolute  right 
of  dealing  with  its  own  property  as  it  may  think  fit  |  it 
may  waste,  alienate,  and  destroy  it,  and  it  was  to  cor- 
rect the  possible  abuse  of  that  absolute  power,  in  the 
interval  between  the  passing  of  the  act  and  the  period 
at  which  it  was  to  come  into  operation,  that  a  sfpecial 
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remedy  is  provided  by  the  ninety-seventh  section 
of  the  act.  Tiiat  the  corporation  of  Liverpool  had  the 
absolute  dominion  over  their  own  property,  except  in  so 
far  as  it  was  controlled  by  the  ninety-second  and 
ninety-seventh  sections  of  the  act  was  admitted  in  the 
argument  on  the  motion  for  the  injunction,  but  Lord 
CoUenham  in  his  judgment  upon  that  motion  (a),  said 
that  *^  although  a  body  having  a  corporate  existence 
is  capable  of  acquiring  and  possessing  property,  and 
therefore,  also  of  disposing  of  it,  if  property  is  held  by 
a  corporation  as  a  trustee,  if  the  corporation  holds  it 
clothed  with  public  duties,  the  Court  has  always  as- 
serted its  right  to  interfere."  But  the  real  question 
is  whether,  admitting  that,  under  the  ninety-second 
section,  certain  trusts  attached  upon  this  property, 
those  trusts  attached  upon  the  property  as  it  existed 
at  the  date  of  the  act,  or  as  it  would  exist  at  the  time 
when  the  act  was  to  come  into  operation;  and  that 
is  a  distinction  which  seems  not  to  have  been  adverted 
to  in  the  argument  upon  the  motion.  It  is  not  ne- 
cessary, for  the  purposes  of  the  present  argument,  to 
dispute  the  proposition  laid  down  by  Lord  Cottenham 
in  his  judgment, 'that,  the  property  of  the  corporation 
being  subjected  to  a  trust,  the  Court  would  not  suffer 
the  property  to  be  withdrawn  from  the  purposes  of 
that  trust;  but  the  question  is,  whoii  the  trust  was, 
according  to  the  true  construction  «>f  the  act,  to  at^ 
tach,  for  until  the  trust  attached,  the  dominion  of 
the  corporation  over  its  own  property,  admitted  to 
have  been  uncontrolled  and  uncontrollable  till  the 
passing  of  the  act,,  could  not  be  affected.  It  is  impos- 
sible to  read  the  ninety-second  clause,  and  deny  that 
'  trusts  were  created  by  that  clause ;  and  it  seems  equally 
impossible  not  to  come  to  the  conclusion  that  these 
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trusts  attached  upon  the  property  belonging  to  the 
corporation  at  the  time  when  the  new  body  was  to 
be  constituted,  and  the  treasurer  elected,  and  not  till 
then.  What  is  the  income  the  treasurer  is  to  receive  ? 
The  income  of  the  property  belonging  to  the  cor- 
poration of  which  he  is  the  treasurer.  When  the 
treasurer  is  appointed,  the  act  provides  that  the  income 
of  all  the  property  of  the  corporation  shall  pass  through 
his  hands  and  be  applicable  to  the  purposes  speci6ed 
in  the^act.  But  then  it  is  asked,  could  the  legislature 
mean  to  leave  the  old  corporation  at  liberty  to  defeat 
the  trusts  which  the  ninety-second  clause  created, 
by  the  alienation  of  all  their  property  in  the  inter- 
mediate period  between  the  passing  of  the  act  and  its 
coming  into  operation?  No ;  the  legislature  has  guarded 
against  any  inconvenience,  which  might  have  arisen 
from  the  improper  exercise  of  the  power  left  in  the 
old  corporation,  by  the  provisions  contained  in  the 
ninety-seventh  section;  provisions  which  would  have 
been  altogether  nugatory  and  unnecessary,  if  it  had  been 
intended  that  the  corporation  should  be  at  once  divested 
of  the  control  over  its  property,  and  that  the  trusts 
created  by  the  ninety-second  section  should  attach 
upon  that  property,  not  as  it  might  exist  at  the  time 
when  the  new  council  should  be  constituted,  but  as  it 
existed  at  the  date  of  the  act  One  of  the  general  rules 
to  be  observed  in  construing  an  act  of  parliament  is, 
that,  where  a  pre-existing  right  is  to  be  controlled,  no 
more  of  that  right  shall  be  held  to  be  taken  away, 
than  is  taken  away  either  by  express  words  or  by  neces** 
sary  implication.  Here,  there  is  not  only  no  express 
enactment  by  which  the  old  corporation  is  deprived  of 
its  powers  in  the  interval  between  the  passing  of  the 
act  and  its  coming  into  operation ;  but  the  ninety-seventh 
,section  provides  a  particular  mode  by  which  the  undue 
exercise  of  these  powers  may  be  called  in  question.  It 
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U  a  fettled  rule  of  construction,  that  where  a  statate 
iotcoduces  new  regulations,  and  a  particular  remedy  m 
pointed  out  against  the  infringement  of  the  new  laar^ 
that  remedy  is  exclusive  of  all  others :  Stradlin^s  case{d)f 
Foster's  case  (£),  Costless  case  {c),  King  v.  Dixon  (d).  In 
a  note  to  The  King  v.  Dickenson  (e)^  Serjeant  WiUiamt 
states  the  distinction  to  be,  that,  **  where  a  statute 
makes  unlawful  that  which  was  lawful  before,  and  ap-^ 
points  a  specific  remedy,  that  remedy  must  be  pursaedy 
and  no  other.  But,  where  an  offence  was  antecedendj 
punishable  by  a  common  law  proceeding,  as  by  indict- 
ment, &C.,  and  a  statute  prescribes  a  particular  remedy^ 
there  such  particular  remedy  is  cumulative,  and  pro- 
ceedings may  be  had  either  at  common  law,  or  under 
the  ttatute." 


.  The  ground  upon  which  the  interference  of  the  Court 
is  called  for  is  a  purely  legal  one ;  the  propriety  of  the 
transaction  is  not  attempted  to  be  impugned^  but  it  is 
said  that  however  fit,  however  convenient,  however 
necessary  the  transaction  may  have  been,  it  ought  to 
be  set  aside,  because  it  is  contrary  to  law»  If  that  be 
so,  and  if  the  ninety-seventh  section  does  not,  as  is  sub- 
mitted on  the  part  of  the  Defendants,  preclude  recourse 
to  any  tribunal,  except  to  the  peculiar  tribunal  thereby 
constituted,  let  the  corporation  seek  a  remedy  in  a 
court  of  law  by  bringing  an  action  for  money  had  and 
received.  If  the  transaction  be  questionable,  it  is  qiie»* 
tionable  only,  according  to  the  terms  of  the  act,  by  the 
new  council,  and  if  the  new  council  refuses  to  interpose, 
there  is  no  equity  to  support  this  information;  and  even 
if  there  were  any  ground,  which  there  is  not,  for  im» 
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peachiog  the  legally  of  the  transaction,  thb  Conrt  has 
no  jurisdiction  to  entertain  that  question,  and  the  de- 
murrer must  consequently  be  allowed. 

The  Jitom^'General^    the  SdUcitor^General^  Mr. 
Kxndehhjfi  and  Mr.  Booths  contrd. 

The  Attorney-General  appears,  upon  this  occasion, 
as  eoansel  for  the  relators,  not  in  his  character  of  one 
of  the  law  oflScers  of  the  Crown.  As  to  the  observ- 
ations which  have  been  made  on  his  conduct  in  sanc- 
tioning this  information,  he  has  done  so  in  conformity 
with  the  wishes  of  a  large  proportion  of  the  rate-payers 
aX  Liverpooly  and  he  would  have  ill  discharged  bb  duty  if, 
by  refusing  the  sanction  of  his  name  to  parties  who  con- 
sidered themselves  aggrieved,  he  had  withheld  from  them 
the  opportunity  of  having  their  rights  determined  by  the 
regular  tribunal  of  the  country.  If,  as  is  contended  on 
the  other  side,  the  only  mode  of  impeaching  the  pro- 
ceeding of  the  late  corporation  of  Liverpool  is  by  the 
present  town  council  summoning  a  jury  for  the  purpose 
of  determining  whether  the  mortgage  and  appropriation 
were  collusive,  this  court  has  no  jurisdiction ;  but,  if  the 
Court  should  be  of  opinion  that  it  has  jurisdiction,  then 
this  information  is  properly  filed  by  the  Attorney-Ge- 
neral on  belialf  of  the  cestuis  que  trusty  the  inhabitants 
and  rate-payers  of  Liverpool^  who  are  injured  by  the 
appropriation  complained  of;  or  it  might  have  been  filed 
by  the  Attorney-General,  representing  the  King  as  pa^ 
rens  pairutf  without  any  relators  at  all.  In  the  AU 
tomey^General  v.  J%e  Mayor  of  Dublin,  (a)  Lord 
Redesdale  says,  **  The  King,  as  parens  pafrice  may  in- 
stitute a  suit  by  the  Attorney-General;  it  is  not  essential 
that  relators  should  join  in  the  suit,  but  it  is  the  course 
to  join  them  in  the  suit,  in  order  that  the  defendants 

may 
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may  not  be  oppressed  without  remedy  by  Tezatioos 
smtsy  the  relators  being  liable  to  costs  which  are 
never  paid  by  the  Crown."  Whether  the  relators  have 
an  interest  or  not)  therefore,  is  immaterial,  so  far  as  the 
question  of  jurisdiction  is  concerned ;  but  it  b  clear  that, 
as  inhabitants  of  Liverpool^  they  have  an  interest  in 

,the  reduction  of  the  borough  dues,  which  cannot  be  re- 
duced so  long  as  there  is  a  subsisting  debt  due  from  the 

.borough.  Now  the  information  alleges  that  there  is  a 
subsisting  debt  of  nearly  a  million  of  money ;  if,  there- 
fere,  this  appropriation  of  the  sum  of  105,000/.  for  the 
endowment  of  the  clergy  o(  Liverpool  can  be  supported, 

,the  time  at  which  the  dues  can  be  lowered  must  neces- 
sarily be  postponed.  They  have  also  an  interest  upon 
another  ground ;  it  is  provided  by  the  act  that  any  sur- 
plus that  may  arise»  after  the  borough  fund  has  dis- 
charged the  purposes  to  which  it  is  appropriated,  shall 
be  applied  to  the  benefit  of  the  inhabitants  oi  Liverpool. 

•  It  is  manifest  that  the  inhabitants  will  be  deprived  of  the 
benefit  of  that  provision,  if  this  sum  of  105,000/.  is  to 
be  appropriated  to  the  endowment  of  the  clergy  of 
Liverpool;  and  the  relators  stand  in  the  situation  of 
cestuis  que  trust  who  will  be  aggrieved  by  such  misap- 
propriation* 


It  is  not,  however,  the  object  of  this  information  to 
cast  any  imputation  upon  the  late  corporation  of  Z^'ivr- 
•pooL  Their  motives  in  making  this  appropriation  for 
the  endowment  of  the  clergy  of  Liverpool^  were,  no 
doubt,  laudable;  the  object  of  the  act,  and  the  act  itself, 
morally  cdhsidered,  were  laudable;  but  what  this  in-^ 
formation  complains  of  is,  that,  in  pursuing  a  laudable 
object,  they  have  been  guilty  of  a  species  of  pious  fraud 
—  of  an  act  which  contravenes  the  intentions  of  the 
legislature,  and  which,  in  a  legal  sense,  may  be  termed 
a  gross  fraud  upon  the  act  of  parliament.    The  legis- 
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lature  intended  that  the  property  of  all  corporatkyDs 
should  be  applied  to  particular  purposes  for  the  benefit 
of  the  community,  as  soon  as  the  machinery  could  be 
put  in  motion  by  which  it  was  to  be  so  applied,  and 
that,  in  the  mean  time,  there  should  be  no  waste^  mis- 
application, or  destruction  of  that  property. 

The  legal  estate  of  the  corporation  in  the  corporate 
property  continued  until  the  election  of  the  new  council, 
but,  from  the  time  of  the  passing  of  the  act,  they  held 
the  legal  estate  in  the  property  in  trust  for  the  pur- 
poses to  which  it  was  afterwards  to  be  applied*  The 
old  corporation  and  the  new  are,  no  doubt,  in  a  legal 
sense,  identical;  the  effect  of  the  act  of  parliament  being 
exactly  the  same  as  if  the  King  had  granted  a  new 
charter  to  the  old  corporation.  It  is  admitted,  on  the 
part  of  the  relators,  that  from  the  passing  of  the  act 
until  the  26th  of  December  the  old  council  could  do 
every  act  at  law  which  they  could  have  done  before  the 
passing  of  the  act,  and  it  is^  because  their  legal  powers 
remained  unaffected  that  relief  is  sought  in  this  Court. 
The  mortgage  was  a  good  legal  mortgage,  and  the  cor-> 
poration  had,  at  law,  a  right  to  the  possession  of  the 
mortgage-money  down  to  the  S6th  of  December  i  but  the 
question  is,  whether  they  had  a  beneficial  as  well  as  a 
legal  interest  in  it,  and  whether,  according  to  the  true 
construction  of  the  act  of  parliament,  they  did  not  hold 
it  as  trustees  for  the  inhabitants  and  rate-payers  of 
Ldverpocl. '  If  they  had  a  right,  as  it  is  contended,  to 
wastes  alienate,  and  destroy  the  property  of  the  cor« 
poration,  as  well  between  the  9th  of  September  and  the 
96th  of  December  as  before  the  passing  of  the  act,  it  is 
admitted  that  this  information  cannot  be  sustained. 


Ift36. 


The  sixty-eighth  section  of  the  act,  which  provides  that 
all  stipends  to  ministers  which  had  been  paid  within  seven 

years 
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years  should  be  continued^  clearly  draws  the  line  where 
protection  as  to  payments  made  to  the  clergy  was  to 
cease)  and  amounts  to  a  virtual  prohibition  of  a  future 
endowment  The  ld9th  section  directs  that  all  advow- 
sons  should  be  sold,  and  the  produce  of  sale  carried  to 
the  borough  fund  for  the  benefit  of  the  inhabitants.  Is 
not  this  a  clear  declaration  that,  from  the  passing  of  the 
act,  corporations  should  haye  nothing  to  do  with  eccle- 
siastical matters,  and  that,  thenceforth,  municipal  cor* 
porations  should  be  confined  to  the  legitimate  purposes 
for  which  they  were  instituted;  namely,  the  good  govern- 
ment of  the  towns  with  reference  to  matters  of  police, 
local  improvements,  and  the  like  secular  objects  ?  The 
resolution  of  the  corporation  to  secure  a  permanent  en* 
dowment  to  the  clergy  of  Liveiyool  out  of  the  corporate 
funds,  and  the  mortgage  by  which  they  proceeded  to 
carry  that  resolution  into  effect,  are  clearly  inconsistent 
with  these  clauses  and  with  the  whole  scope  and  in- 
tention  of  the  act 


How  would  this  case  stand,  supposing  the  ninety- 
seventh  section,  which,  it  is  contended,  excludes  the 
jurisdiction  of  this  Court,  were  not  in  the  act  It  may 
be  admitted  that  before  the  passing  of  the  municipal  cor- 
poration act,  a  corporation  seised  of  property,  not  spe- 
cifically applicable  to  any  trust  or  charitable  purpose, 
might  deal  with  that  property  as  it  pleased ;  it  might,  as 
it  is  said,  waste,  alienate,  and  destroy  it  If,  therefore, 
the  corporation  of  Liverpool  had,  before  the  passing  of 
the  act,  sold  all  their  property  and  divided  it  among 
each  other,  there  would  have  been  no  remedy  either  at 
law  or  in  equity,  because  Judges  in  courts  of  equity  have 
found  an  insuperable  difiiculty  in  saying  who  were  the 
cestuis  que  trust  in  such  a  case,  or  what  municipal  pur- 
poses were,  even  supposing  corporations  to  be  trustees 
for  municipal  purposes :  Attorney-General  v.  Corporation 
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cf  Caermarihen  {a)^  Mayor  qf  Colchester  v.  l/mten  (&)• 
Bat  the  moment  the  Municipal  Coiporation  Act  passed, 
that  difficulty  was  removed,  for  the  ninety-second  sec* 
tion  created  a  trust  for  the  inhabitants  of  the  borough, 
and  the  purposes  to  which  the  borough  funds  were  to 
be  devoted  are  distinctly  defined.  It  is  impossible 
to  consider  the  ninety-second  section,  and  the  minute 
provisions  in  the  ninety-third,  ninety-fourth,  and  ninety-* 
fifth  sections  by  which  the  powers  of  the  new  council 
are  limited  and  restricted,  and  to  believe  the  legislature 
meant  to  leave  to  the  old  council,  in  the  interval  that 
was  to  elapse  before  the  election  of  the  new  council, 
an  unrestrained  power  to  waste,  alienate,  and  destroy. 
It  is  not  denied  that  a  trust  was  created  by  the  ninety- 
second  clause,  but  it  is  said  that  the  trust  did  not 
attach  until  the  election  of  a  treasurer.  But  does  not 
the  admission  that  a  trust  was  created  by  the  ninety-' 
second  clause  necessarily  involve  the  consequence  that 
the  interest  of  the  cestuis  que  trust  would  be  protected 
by  this  Court  from  the  time  of  the  passing  of  the  act? 
The  inhabitants  of  Liverpool  had  a  vested  interest  in 
remainder,  which  was  not  to  come  into  enjoyment  until 
the  election  of  a  treasurer,  and  it  is  a  familiar  branch 
of  the  jurisdiction  of  this  Court  to  protect  rights  before 
they  come  into  actual  possession.  Could  the  new  cor- 
poration, between  the  1st  of  January  bxiA  the  time  when 
a  treasurer  was  to  be  elected,  have  done  what  they 
pleased  with  the  corporate  property,  and  if  not,  where 
is  the  difference  between  their  situatio\i  in  that  respect, 
and  the  situation  of  the  old  corporation  between  the 
9th  of  September  and  the  26th  of  December,  it  being 
agreed  on  both  sides  that,  in  contemplation  of  law,  the 
old  and  new  corporations  are  identically  the  same 
beings  ? 


1M6. 


(a)  Coop*  SO. 


{h)  IV.^B.  SS6. 
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The  bankrapt  laws  furnish  aa  analogy  in  illustnUJon . 
of  the  effect  of  the  appropriation  made  by  the  old  oor- 
poration,  considered  as  a  fraud  upon  the  act  of  parlia^ 
ment     The  property  of  a  bankrupt  is  vested  in  hb 
assignees  by  the  bankrupt  acts  from  the  time  of  his 
committbg  an  act  of  bankruptcy,  and,  however  insol- 
vent he  may  be,  he  is  sui  Juris  until  that  time.     It  was 
not  till  a  recent  alteration  of  the  law,  that  a  fraudulent 
preference  of  a  creditor  constituted  an  act  of  bankruptcy, 
yet,  before  that  alteration,  a  voluntary  payment  to  a 
creditor,  in  contemplation  of  an  act  of  bankruptcy,  was 
held  to  be  a  fraud  upon  the  bankrupt  laws.    And  fur- 
ther, a  conveyance  of  all  a  trader's  property,  though 
upon  trust  to  distribute  it  equally  among  all  his  cre- 
ditors, that  is,  in  the  same  manner  as  it  would  be  dis- 
tributed if  he  became  a  bankrupt,  has  been  held  to  be 
a  fraud  upon  the  bankrupt  laws,  and  itself  to  constitute 
an  act  of  bankruptcy ;  because,  though  the  end  might 
be  the  same,  a  different  machinery  is  substituted  for 
that  which  the  law  has  provided.      So  in  The  Jitonujf^ 
General  v.  The  Duke  of  Marlborough  (a),  where  one  of 
the  objects  of  the  information  was  to  restrain  the  Duke 
of  Marlborough  from  cutting  timber,  the  Vice-Cban- 
cellor,  (Sir  John  Leach)  upon  the  argument  of  a  de- 
murrer, was  of  opinion  that  the  provisions  of  the  Sd  & 
4th  of  Jnnef  by  which  the  Duke  was  restrained  from 
barring  issue  and  those  in  remainder,  did  not  affect  his 
other  legal  rights  as  tenant  in  tail ;  but,  upon  subse- 
quently referring  to  the  5  Anne  c.  4.  by  which  a  pension 
is  settled  on  the  Duke  of  Marlborough  and  his  posterity, 
he  was  of  opinion  that  the  public  had  an  interest  in 
the  maintenance  of  Blenheim  House^  that  it  would  be  a 
fraud  upon  that  act  to  allow  the  Duke  an  unrestrained 
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right  to  cut  timber,  and  upon  that  ground  oTerruled  the 
demurrer. 


Lord  CottenhanCs  opinion  is,  that  if  the  ninety*- 
cond  clause  be  considered  as  if  it  stood  alone,  there  b 
not  the  slightest  doubt  that  this  Court  has  jurisdiction* 
And  indeed,  if  the  Court  had  jurisdiction  to  grant  the 
injunction  in  the  time  of  the  old  corporation,  it  seems 
necessarily  to  follow  that  the  Court  has  jurisdiction  to 
entertain  the  information,  and  that  this  demurrer  must 
be  overruled. 


1886. 

Th« 
Attorkst- 
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Then  comes  the  question  whether  the  case  is  varied 
by  the  operation  of  the  ninety-seventh  s^tion.  The 
cases,  referred  to  on  the  other  side,  are  cases  where 
a  new  law  has  been  introduced,  and  particularly  where 
a  new  offence  has  been  created,  and  in  such  cases  the  . 
remedy  designated  by  the  act  has,  undoubtedly,  been 
strictly  followed.  But  the  rule  is  not  applicable  to  cases 
where  a  new  right  is  created,  as  in  the  present  case, 
where  property  before  held  beneficially  by  a  body  cor- 
porate is  declared  to  be  thereafter  held  by  that  body  as 
trustees.  The  Municipal  Corporation  Act  does  not 
create  a  new  law,  but  it  establishes  a  certain  relation 
between  corporations  as  trustees,  and  the  inhabitants  of 
the  borough  as  cestuis  que  trusty  and  the  subsisting  law 
which  enforces  the  rights  of  the  one,  and  makes  the 
other  accountable  for  a  violation  of  the  trust,  remains 
unaltered. 


But  the  act  of  the  old  corporation  impeached  by  this 
information  is  not  within  the  ninety-seventh  section,  nor 
is  it  competent  to  the  new  council  to  impeach  it  by  the 
mode  there  pointed  out  for  calling  in  question  the  acts 
of  their  predecessors.  The  word  ''mortgage"  is  not 
mentioned  in  that  section,  and  if  the  transaction  com- 
plained 
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yMiled  of  is  casus  omissus^  the  argument  stands  exactly 
as  it  did  upon  the  former  supposition,  namely,  that  the 
ninety-seventh  clause  was  altogether  out  of  the  act. 
The  node  pointed  out  by  the  ninety-seventh  clause  in 
which  the  new  eonncil  may  call  in  question  sales,  pur- 
chases, leases,  &c.  made  between  the  5th  of  July  and 
the  tine  of  their  election  is  applicable,  and  intended  to 
be  applied  only  to  cases  in  which  a  jury  can  be  sum- 
moned, and  properly  dispose  of  the  question,  and  is 
wholly  inapplicable  to  the  case  made  by  this  inform- 
ation.  Upon  these  grounds  it  is  submitted  that  this 
Court  retains  that  jurisdiction,  which  beyond  all  ques- 
tion it  possessed  at  the  time  when  the  injunction  was 
granted,  and  that  this  demurrer  ought  to  be  over- 
ruled. 


Mr«  PtmberiOHj  in  reply. 


jtj^  4.  7^  Master  of  the  Rolls  (afler  stating  the  sub- 

stance of  the  information.) 

The  transaction,  carried  into  eflfect  by  the  indenture 
of  the  21st  of  December  1821,  purported  to  be  and  was 
an  appropriation  of  the  105,000/.  of  the  monies  of  the 
corporation  for  the  endowment  of  the  clergy.  The  con- 
siderations for  it  were  as  follows:  —  1.  The  persons 
chorgeable  with  the  rates  or  assessments  authorised  by 
the  Stat.  10  &  11  G.  8.  and  26  G.  S.  were  relieved 
from  those  rates.  2.  The  corporation  funds  were  re- 
lieved from  the  allowances  which  had  been  a£R>rded  for 
seven  years.  8.  The  corporation  acquired  sucli,  if  any, 
advantage  as  might  be  made  by  sale  of  the  increased 
value  of  the  advowsons  and  rights  of  presentation. 
4.  The  inhabitants  of  Liverpool  of  the   Established 
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Church  acquired  what  is  alleged  to  be  the  adFaiil(|fe 
of  a  better  endowed  clergy. 

A  few  days  after  the  executioa  of  this  deedj  the  0€w 
government  of  the  corporation  was  constituted  under 
the  act,  and  the  present  supplemental  information. was 
filed.  The  relators  allege  that  the  appropriation^  which 
has  been  made,  is  a  misapplication  of  the  proper^  of 
the  corporation ;  that,  after  the  passing  of  the  act,  the 
governing  body  of  the  corporation  could  not  lawfully 
make  the  appropriation,  and  that  it  ought  to  be  set 
aside  by  this  Court,  and  it  is  thereupon  desired  that 
the  money  may  be  repaid. 

The  present  information  alleges  no  fraud,  coUosioD, 
or  improvidence.  It  does  not  allege,  as  facts,  several 
important  circumstances  which  are  stated  to  be  charged 
in  the  original  information,  but  proceeds  on  the  ground 
that  the  appropriation  was  illegal,  and  that  the  Court 
has  authority  which  ought  to  be  exercised  to  set  it 
aside.  Both  the  grounds  depend  on  the  construction 
of  the  act  of  parliament,  which  it  is  necessary  to  exa- 
mine more  particularly.  By  the  act  which  contemplated 
an  alteration  in  the  government  of  boroughs,  it  was  in- 
tended that  the  newly  constituted  governing  bodies  of 
the  boroughs  should  be  completed  on  the  9th  of  No^ 
vember^  and  in  order  to  that  end,  proceedings  were 
directed  to  commence  on  the  5th  of  September,  on  which 
day  the  act  had  not  become  a  law ;  but,  under  a  power 
pven  for  the  purpose,  the  time  of  commencing  pro- 
ceedings was  postponed  till  the  5th  of  Ncfoember,  and 
the  time  of  completing  the  new  governing  body  was 
postponed  to  the  1st  of  January.  The  act,  by  its  first 
section,  repealed  and  annulled  so  much  of  all  laws, 
statutes,  and  usages,  and  so  much  of  all  charters,  grants, 
and  letters  patent  as  were  inconsistent  with  or  contrary 
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to  the  provisions  of  the  act  The  fifty-eighth  section 
directed  that  the  council  in  every  borough  should  in 
every  year  appoint  a  fit  person  to  be  treasurer  of  the 
borough.  The  sixty-eighth  section  enacted  that  all 
stipends  and  allowances  which,  during  seven  years  next 
before  the  5th  of  %hm€y  had  been  annually  paid  and 
granted  to  the  ministers  of  any  church  or  chapel  by  the 
borough,  should  be  secured  to  every  person  accus- 
tomed to  have  and  receive  the  same  by  bond  under  the 
common  seal  of  the  borough.  The  information  states 
that  gratuitous  payments  amounting  to  the  annual  sum 
of  1865&  a  year  had  been  made  for  more  than  seven 
years  by  the  corporation  of  Liverpool  The  persons 
who  were  accustomed  to  receive  these  allowances  had, 
therefore,  a  right  to  have  them  secured ;  and  the  appro- 
priation <tf  the  Slst  of  December  relieved  the  corporation 
firom  that  obligation. 


The  ninety-second  section  enacts,  &c.  (His  Lordship 
read  the  section.) 


The  effect  of  this  clause  has  been  variously  discussed 
at  the  bar :  on  the  one  hand,  it  alleged  that  the 
clause  had  no  operation  till  after  the  appointment  of 
the  treasurer,  and  that,  till  that  event  took  place,  the 
corporation  under  its  old  governing  body  was  entitled 
to  dispose  of  the  corporate  property  as  fi-eely  as  if  the 
act  had  not  passed.  On  the  other  hand,  it  was  contended 
that  the  act  bound  the  property,  or  at  least  fixed  a  trust 
upon  it  from  the  time  of  its  passing,  and  that  any  ap- 
propriation of  the  property,  which  withdrew  the  appli- 
cation of  the  income  fi*om  the  purposes  intended  by  the 
act  after  the  appointment  of  the  treasurer,  ought  to  be 
considered  as  inconsistent  with  the  act,  and  a  fraud 
upon  its  provisions.  The  rate-payers,  it  was  said,  are 
the  persons  liable  to  make  good  any  deficiency  of  the 
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borough  fiind  to  answer  the  purposes  of  the  act,  and,  as 
soon  as  the  act  was  passed,  and  the  trust  thereby  at- 
tached, they  had  a  right  to  insist  in  a  court  of  equity 
that  the  property  should  not  be  so  dealt  with  as  to 
withdraw  the  future  income  from  its  application  to  the 
particular  purposes  mentioned  in  the  act  in  the  order 
thereby  directed.  I  cannot  fully  concur  with  the  argu* 
ment  on  either  side.  I  think  that,  upon  the  construc- 
tion of  the  act,  the  legislature  did  not  mean  the  old 
governing  body  of  the  corporation  to  be  at  liberty  to 
dispose  as  they  pleased  of  the  corporate  property  during 
the  interval  between  the  passing  of  the  act  and  the  ap- 
pointment of  the  treasurer,  and  did  not  mean  to  restrict 
the  old  governing  body  to  the  extent  contended  (ot  by 
the  relators. 


1836. 


It  appears  to  me  that,  under  the  ninety-second 
section,  and  to  some  extent,  the .  corporate  property 
became  affected  by  a  trust  immediately  on  the  passing 
of  the  act;  but  that  this  trust  was  not  intended,  under 
all  circumstances,  to  prevent  the  old  governing  body 
from  alienating  or  appropriating  the  property,  the 
income  of  which,  if  not  alienated  or  appropriated,  would 
have  formed  part  of  the  borough  fund.  I  conceive, 
also,  that  a  more  strict  observance  of  the  order  in 
which  the  new  council  is  to  apply  the  borough  fund 
has  been  contended  for  than  the  act  requires. 


The  application  is  to  be  subject  to  the  debt,  that 
is,  to  the  debt  unredeemed,  or  so  much  thereof  as  the 
council  shall  be  required,  or  shall  deem  it  expedient  to 
redeem.  There  being  a  debt  unredeemed,  and  not  re- 
quired to  be  redeemed,  if  the  council  with  a  view  to 
the  general  interests  of  the  inhabitants  did  not  think 
it  expedient  to  redeem  the  same,  they  seem  to  have 
Nn2  had 
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had  a  discretion  to  leave  it  unredeemed,  and  to  apply 
the  fund  to  the  other  purposes  mentioned  in  the  act, 
notwithstanding  the  possible  consequence  of  the  in- 
habitants continuing  subject  to  a  rate  which  might 
otherwise  be  dispensed  with.  The  ninety-fourth,  nine* 
ty-fifth,  and  ninety-sixth  sections  of  the  act  define 
the  limits  within  which  corporations  are  to  act  in 
granting  and  renewing  leases.  The  ninety-sevaith 
clause  is  very  important  to  be  considered  on  the  present 
occasion.  Two  questions  arise  upon  the  construction 
of  it;  whether  the  appropriation  complained  of  falls 
within  its  provisions,  and,  if  it  does,  whether  the  pro- 
ceeding thereby  directed  excludes,  or  makes  it  unfit 
to  exercise  the  jurisdiction  of  this  Court.  The  clause 
authorises  the  council  first  elected  to  call  in  question 
all  purchases,  sales,  leases,  and  demises,  not  made  in 
pursuance  of  some  bonajlde  covenant,  contract,  agree- 
ment, or  resolution,  made  or  entered  into  before  the 
5th  day  of  June ;  all  contracts  for  the  purchase,  sale, 
or  demise  of  aiiy  lands,  tenements,  and  hereditaments, 
and  all  divisions  and  appropriations  of  the  monies, 
goods  and  valuable  securities,  or  any  part  of  the  real 
or  personal  estate,  of  which,  on  the  5th  day  of  Jime, 
the  body  corporate  was  seised  or  possessed,  which 
shall  have^'been  made  or  contracted  between  the  5th 
day  of  Jvne^  and  the  day  of  election  of  the  council  first 
to  be  elected. 


Now  as  the  appropriation  here  in  question  was  an 
appropriation  of  the  monies  or  estate  of  the  corporation 
made  between  the  5th  day  of  June  and  the  day  of 
election  of  the  council,  it  is,  if  we  stop  at  the  description, 
to  be  considered  as  falling  within  the  number  of  those 
acts  which  the  new  council  was  authorised  to  call  in 
question. 

But 
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But  it  is  said  that  the  generality  of  the  deacriptioD 
is  cut  down  by  the  subsequent  words  of  the  same  clause 
which  direct  the'  mode  of  procedure*  The  purport 
of  this  part  of  the  clause,  as  applicable  to  the  present 
case,  is  that>  for  the  purpose  of  calling  in  question  an 
appropriation,  if  it  shall  appear  to  the  council  that 
there  was  ground  for  believing  that  the  appropriation 
was  coUusively  made  for  an  inadequate  consideration, 
it  shall  be  lawful  for  the  council  to  cause  the  value  of 
the  premises  (f«  e.  the  estates  appropriated)  to  be  in<- 
qnired  of  by  a  jury,  and  in  order  thereto,  to  summon 
before  the  jury  persons  holding  deeds,  &c.,  and  to  cause 
such  deeds  to  be  produced,  and  to  examine  witnesses, 
and  use  lawful  means  for  acquiring  information,  and  the 
jury  shall  find  the  value  of  the  premises  {u  e,  the  estates 
appropriated),  and  the  consideration  which  shall  have 
been  given,  and  also,  that  which  ought  of  right  to  have 
been  given  for  the  appropriation.  And  if  the  jury  shall 
find  that  a  consideration  less  than  the  value  shall  have 
been  coUusively  given  by  the  terms  of  any  appro- 
priation, the  party  to  such  appropriation  shall  have  his 
option  to  restore  the  premises,  and  abandon  the  con- 
tract upon  receipt  of  the  consideration  given,  or  to  give 
therefore  an  additional  consideration.  The  words  are 
not  clearly  adapted  to  meet  this  particular  case,  in 
which  the  amount  or  value  of  the  money  appropriated 
admits  of  no  question ;  but  the  consideration  for  the 
appropriation  would  have  been  a  proper  subject  of  in- 
quiry, and  I  cannot  say  that  the  general  efiect  of  the 
preceding  words  does  appear  to  me  to  be  taken  away 
by  the  words  directing  the  mode  of  proceedings  and 
I  therefore  think  that,  under  the  ninety-seventh  clause, 
the  new  council  might,  if  they  had  thought  fit,  have 
called  in  question  the  appropriation  which  is  the  subject 
of  this  information. 

Nn  S  The 
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The  same  clause  of  the  act  has  a  proviso^  etuMing 
his  Migesty  by  the  advice  of  his  privy  council^  upoa 
petition  setting  forth  the  special  circumstances  under 
which  any  appropriation  was  made,  to  order  that  the 
same  shall  not  be  called  in  question  under  the  pro- 
visions of  the  act,  and  it  is  contended,  on  the  part 
of  the  Defendants,  that  there  is  tio  other  remedy. 
The  argument  is,  that  the  act  is  a  new  ]aw  by  which 
rights  and  interests  not  before  possessed  by  the  in* 
habitants  of  boroughs  are  given  to  them,  and  by  wbicb 
the  corporations,  as  distinguished  from  the  inhabitants, 
not  members  of  the  corporation,  are  deprived  of  the  ex* 
elusive  interests  which  they  previously  had ;  and  that, 
by  analogy  to  the  case  in  which  an  oflfence  is  constituted 
by  a  new  law  which  at  the  same  time  directs  a  specific 
mode  of  prosecution,  no  other  mode  of  proceeding 
should  be  allowed. 


The  calling  in  question,  which  the  clause  [wovides 
for  is,  a  calling  in  question  of  the  acts  of  the  e<Nr- 
poration  under  its  old  govemmg  body  by  the  cor* 
poration  under  its  new  governing  body  in  a  particular 
mode.  The  corporation,  however  varied  both  in  its 
governing  body  and  in  the  persons  interested  in  the 
application  of  its  property,  was  a  continuing  corpora 
ation.  The  new  governing  body  represents,  or  was 
intended  to  represent,  the  interests  of  the  inhabitants, 
and  the  power  is  given  to  the  new  governing  body  for 
the  benefit  of  the  inhabitants,  and  to  prevent  an  appli- 
cation of  the  property  prejudicial  to  the  interests  of  the 
inhabitants  by  the  old  governing  body.  But  I  think 
that  the  provision  of  the  particular  remedy  given  by  the 
ninety-seventh  clause  does  not  exclude  the  jurisdiction 
of  this  Court  if  a  proper  case  for  relief  were  made. 


Does 
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Does  the  tapplemeiital  informatioii  shew  sach  a  case 
as  makes  it  proper  for  this  Court  to  interfere  ? 

There  is  no  allegation  of  fraud,  collusion,  or  im- 
providence, or  of  any  injury  done  or  likely  to  happen 
to  die  rate-payers  or  inhabitants.  The  particular 
charges  introduced  into  the  original  inibmiation  are 
omitted ;  and  it  is  charged,  that  the  mayiNr,  aldermen, 
and  burgesses  are  advised  and  admit  that  the  appro- 
priiition  is  invalid,  and  that  they  are  desirous  that  the 
105,000/.  should  be  repaid,  and  have  applied  to  the 
trustees  to  repay  the  same,  but  refuse  to  take  any  steps 
to  procure  the  repayment  widiout  the  sanction  and 
direction  of  this  Court. 


1SS6. 


I  can  only  construe  this  charge  as  a  statement  that 
the  new  council,  which  is  specially  authorised  to  inter- 
fere, refuses  to  do  so,  and  that,  without  any  supposed 
coHusion  between  them  and  the  persons  claiming  the 
benefit  of  the  appropriation ;  and,  notwithstanding  the 
other  statements  comprised  in  the  same  charge,  it  is 
difficult  for  me  not  to  conclude  from  the  refusal  to  pro- 
ceed, that  in  the  opinion  of  the  new  council  the  appro- 
priation  is  beneficial  to  the  inhabitants.  If  I  were  at 
liberty  to  suppose  them  acting  in  concert  with  the  re- 
lators, it  would  seem  like  an  attempt  to  evade  the 
control  which  the  act  intended  to  give  to  the  King  in 
council*  This  control  was  to  be  exercised  upon  a  peti- 
tion setting  forth  the  special  circumstances  of  the  ap* 
propriatioQ,  and  I  may  conceive,  as  suggested  at  the 
bar,  that  the  new  council,  insisting  that  the  appropriation 
was  invalid,  commenced  proceedings,  which,  on  a  peti-* 
tion  of  the  trustees  or  of  the  clergy  setting  forth  the  spe^ 
cial  circumstances,  were  restrained.  If  this  were  done, 
it  may  well  be  doabted  whether  an  mforroation  for  the 
Nn  4i  samef 
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same  matter  could  be  sustained;  and  if  not  in  those  dr- 
cumstances,  why  is  it  maintunable  in  a  case  where  the 
proceedings  might  have  taken  place,  but  did  not,  merely 
because  the  new  eouodl  who  had  the  option  and  dis- 
cretion, refused  to  act? 


On  the  whole  of  this  case,  conceinBg  Ant  to  scfkne 
extent  and  to  some  purposes  a  new  trust  did  attach  dta 
the  corporate  property  on  the  passing  of  the  'act,  taat 
that  the  old  governing  body  was  not  forbidden  or«f««- 
eluded  from  a  fair  application  of  the  corporate  pn^rty 
for  the  benefit  of  the  inhabitants— *not  being  able <to  say 
that  an  application  of  the  property  for  the  more  seeure 
endowment  of  the  ministers  of  the  Established  Chuvd^ 
performing  divine  service  in  the  churches  and  chapels 
of  the  borough,  is  not,  under  the  circumstances  of  tins 
case,  an  application  which  must  legally  be  ooMidcied 
beneficial  to  the  inhabitants  of  the  borough -«- oonsidtr- 
ing  the  case  within  the  meaning  of  the  ninety*4«veiilh 
section,  without  saying  that  in  no  case  whatever  this  Castt 
might  not  have  had  jurisdiction  although  the  ninety- 
seventh  clause  was  applicable,  but  thinking  it  a  case  in 
which  the  remedy  given  by  that  sectioD  ought  to  have 
been  resorted  to»  and  having  regard  to  Che  nature  of 
the  charges  in  the  information,  it  does  not  appear  %o  mt 
that,  supposing  all  the  allegations  which  it  contains  to 
be  true,  I  could  decree  the  relief  which  is  prayed  for,  or 
any  other  relief,  and  therefore  I  think  that  the  demurrer 
is  to  be  allowed* 
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nr^HE  bill  waa  filed  by  Boberi  Palmer  on  behalf  of  The  tesutor 

■■-      himaelf  and  all  other  the  creditors  of  James  ^^^^TA 

Gravity  deceased}  against  John  Graves^  the  executor  of  the  words^ 

the  deeeaaed  testator^  and  parties  interested  under  his  p/j^e?I  ^iwt 

wili.  myjuBtdebU, 

funeral  ex* 
penses,  and 

The  testator  commenced  his  will  with  tlie  followinir  **'®  charges  of 
1  T      I     /•  1  T    ■•  proving  this 

words  ( —  <*  In  the  first  place,  I  direct  my  just  debts,  nijwm,tobc 

ibneral  expences,  and  the  charges  of  proving  this  my  He^i^cnliiadc 

will  to  be  duly  paid."    He  then  gave  to  his  son,  James  several  de- 

GrcneSf  Is*  and  no  more.     He  also  gave,  devised,  and  ^^^toJ.  G. 

bequeatlied  to  Bmjamin  Hadam  and  HeUtij^hU  wife,  as  >  ^mall  quan« 

tenants  in  common,  and  to  Bolmi  BaMll  and  Isabella  together  with 

•hb  wife,  his  two  leasehold  messuages  therein  described,  ^'e/en^s  and 

XX        ,  1.1  1    ,  .     1  ^  profits  of  his 

He  also  gave,  devised,  and  bequeathed  unto  George  freehold  and 

Ih^rpe  and  Thomas   Thorpe  his  leasehold  messuage,  IS^e^^'dSs'Tn'd 

cottage,  land,  garden,  and  premises  tlierein  described,  accruing  up 

charged  and  chargeable  as  therein  mentioned,  to  hold  ^^y  neuafter 

the  same  unto  George  Thorpe  and   Thomas   l^orpe^  his  decease; 

,    ,  1    .  .  i        .  which  rents 

then' executors,^  admmistrators)  and  assigns,  as  tenants  andprofiuhe 

in  commoO)  sub^t  as  therein  mentioned  (that  is  to  charged  with 

say)  upon    trust,  and   subject   to   pay  or   raise    the  of  his  said 

sum  of  200i  for  Selina  Haslam,  Benjamin  Haslam,  exJl^,S"^S 

Henry  Haslam,  and  John  Haslam^  the  four  children  of  the  chaises  of 

Bet^amin  and  Helen  Hadam  /  but  in  case  the  said  four  wiii7"^  ^" 

children  should  die  before  they  or  any  of  them  at-      Held,  that 

tained  the  age  of  twenty-five  years,  then  he  directed  the  had  not 

said  200fc  to  be  paid  to  the  child  or  children  otBobert  ^Z^**" 

and  Isabella  Bathillf  who  should  be  living  at  the  decease  generally  with 

of  the  survivor  of  the  four  children  of  Benjamin  and  o*f^hnS)u! 

Helen  Haslam^  as  joint  tenants  and  not  as  tenants  in 

common. 
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common.     He  gave,  devised,  and  be<pieatlied  to  his  son 
John  Qrwoesy  the  two  freehold  messuages  tiiereitt  de- 
scribed, to  hold  the  same  unto  the  said  John  OraveSf 
his  heirs  and  assigns,  to  and  for  his  and  dieir  absolute 
use  and  benefit  for  ever,  subject  as  therein  mentioned, 
(that  is  to  say)  in  case  the  said  John  Qravet  should  die 
leavmg  a  widow  surviving  him,  dien  he  gave,  devised, 
and  bequeathed  to  her,  for  her  life,  the  said  two  last- 
mentioned  messuages  and  premises,  and  from  and  after 
the  decease  of  the  said  John  Graves  and  his  widow, 
he  gave,  devised,  and  bequeathed  the  said  two  last- 
mentioned  freehold  messuages  and  premises  unto  the 
said  Beryamn  Hadam  and  Helen  his  wife,  and  Jfe- 
hett  Baihitt  and  Isabella  his  wife^  their  several  and 
respective  heirs  and  assigns  for  ever.     He  gave,  de- 
vised, and   bequeathed    unto  Benjamin  HasUm  and 
Helen  his*wife,  hb  two  freehold  messuages  and  pre- 
mises, and  also  his  three  freehold  messuages  or  tene- 
ments tlierein  described,  to  hold  the  same  unto  the  said 
Benjamin  Hadam  and  Helen  his  wife,  their,  his,  or  her 
heirs,  executors,  administrators,  and  assigns,  according 
to  the  nature  and  quality  thereof  respectively,  absolutely, 
for  ever.     And  he  gave,  devised,  and  bequeathed  unto 
his  son,  JfAn   Oraves^  his  heirs,  executors,  admini- 
strators, and  assigns,  all  the  rest,  residue,  and  remainder 
of  his  freehold  and  personal,  and  other  bis  property, 
estate,  and  efiects,  not  therein  specifically  devised  and 
bequeathed ;  and  he  gave  and  bequeathed  unto  the  said 
Jc^n  Graves^   his   executors  and   administrators,    his 
silver  service  of  plate,   consisting  of  a  teapot,  sugar 
basin,  and  cream  ewer,  together  with  the  rents  and 
profits  of  his  freehold  atid  leasehold  hereditaments  and 
premises^  due  and  accruing  up  to  what  is  commonly 
termed  a  quarter  day,  which  should  ensue  next  after  his 
decease;  which  rents  and  profits  he  charged  with  the 
payment  of  his  said  debts,  foneral  expences,  and  the 

charges 
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charges  of  proving  his  will;  and  the  testatori  after 
making  some  other  bequests,  appointed  John  Oravei 
sole  executor  and  residuary  legatee  of  hb  will. 

The  bill  alleged  that  the  testator  was,  during  his  life) 
and  at  the  time  of  his  death,  a  trader  within  the  mean* 
ing  of  the  laws  concerning  bankrupts,  and  it  prayed 
that  it  might  be  declared  that  he  was  such  trader,  and 
that  his  real  estates  were  liable  to  the  payment  of  his 
debts  within  the  47  G.  3.  c.  72.;  but,  if  the  Court  should 
be  of  opinion  that  he  was  not  such  trader,  then  that  the 
assets  of  the  testator  might  be  marshalled,  and  that  an 
account  might  be  taken  of  the  testator's  personal  estate, 
and  that  his  will  might  be  declared  well  proved ;  and  if 
hb  personal  estate  should  be  insufficient  for  the  payment 
of  hb  debts,  then  that  the  freehold  estate,  or  a  sufficient 
part  thereof  might  be  sold,  and  the  monies  arising  from 
such  sale  applied  to  make  good  the  deficiaicy  of  the 
personal  estate. 

In  the  resultj  it  was  ascertained  that  the  testator  was 
not  a  trader,  and  the  question  raised  in  the  cause  was, 
whether,  according  to  the  true  constructbn  of  the  will, 
the  testator's  real  estate  was  charged  with  the  payment 
of  hb  debts. 


1837. 


Mr.  Bacotij  for  the  Plaintiff,  submitted  that  the  in« 
troductory  words  of  the  will  created  a  charge  upon  the 
testator's  real  estates  for  the  payment  of  lus  debts. 
Clifford  v«  Leiois  {a)  decided  that  it  was  not  necessary 
that  the  words  *<  in  the  first  place  "  should  be  used,  if 
the  testator  had  in  fact,  in  the  first  place,  directed  his 
debts  to  be  paid.  Here  there  were  those  words,  as  well 
as  the  fact  that  the  direction  to  pay  the  testator's  debts 

stood 

(a)  6  Mad.  9S. 
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stood  first  in  the  will.      Unless  the  introductory  words,, 
therefore,  were  controlled  by  some  indication  of  a  con- 
trary intention  in  the  subsequent  part  of  his  will,  there 
was  a  clear  charge  upon  the  real  estate.     Now  there 
were  several  specific  devises  of  his  real  estates  to  dif^ 
ferent  persons,  all  which  must  be  uken  to  be  subject  to 
the  primary  charge,  and  the  only  part  of  the  will  upon 
which  any  doubt  could  be  raised  as  to  his  intention  in 
this  respect,  was  that  in  which  the  testator  gave  his  small 
service  of  plate  to  John  Graves^  together  with  the  rents 
and  profits  of  his  freehold  and  leasehold  estates,  due  and 
accruing  up  to  the  quarter  day  after  his  decease,  which 
rents  and  profits  he  charged  with  the  payment  of  his 
debts,  funeral  and  testamentary  expenses.    The  ques- 
tion was,  whether  this  clause  was  to  be  considered  as 
controlling  the  efiect  of  the  introductory  words,  or 
whether,  as  he  submitted,  the  concluding  words  in  the 
clause  were  not  introduced  by  the  testator  ex  abundanii 
cauteldf  that  this  particular  gift  of  the  rents  and  profits 
might  not  be  considered  as  exempted  fi'om  the  general 
charge.    This  case  was  distinguishable  from  Douce  v. 
Lady  Torrington  (a),  for   in   that  case  there  was  no 
expression  in  the  introductory  clause  shewing  that  the 
testator  intended  his  debts  to  be  in  the  first  place  paid ; 
and  there  was  also  a  disposition  of  a  freehold  estate  in 
the  codicil  inconsistent  with  an  intention  to  charge  the 
real  estates  generally.    It  was  also  distinguishable  from 
the  late  case  of  Braithwcuie  v.  Britain  (&},  for  there  the 
inUroductory  words  which  would  have  raised  a  general 
charge  by  implication  upon  the  testator's  real  estates 
were  controlled  by  subsequent  devises  of  two  freehold 
estates  specifically  charged  with  certain  sums  to  be  paid 
to  the  executors. 

Mr. 

(a)  8  Myine  if  Keen^  600.  {h)  1  Keen,  206. 
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Mr.  Chandless  and  Mr.  Rogers^  corUri,  ,  195V^ 

The  words  ^^  in  the  first  place/'  are  used  only  in  the       I^almea 
sense  of  imprimis^  and  cannot  be  construed  with  refer-      /^^^^fg 
ence  to  any  unusual  application  of  a  fund  not  liable  by 
hiw  to  the  payment  of  debts.    But|  admitting  that  the 
introductory  words  would  raise  by  implication  a  charge 
upon  the  real  estate  for  the  payment  of  debts,  that  im- 
plication is  rebutted  by  the  subsequent  charge  of  a 
particular  portion  of  the  rents  and  profits  with  the  pay- 
ment of  the  testator's  debts.     The  charge  of  a  part  is 
clearly  inconsistent  with  an  intention  to  charge  the 
whole.     But  there  is  an  objection  in  point  of  pleadinj^ 
which  precludes  the  Court  from  determining  the  ques- 
tion whether  the  real  estate  is  or  is  not  charged  with 
the  payment  of  the  testator's  debts.     This  is  a  creditor's 
bill,  alleging  that  the  deceased  debtor  was  a  trader 
within  the  meaning  of  the  bankrupt  acts,  and  claiming 
payment  out  of  the  real  estate  under  the  47  6.  S.  c.  74. 
The  irame  of  the  bill,  therefore,  assumes  that  there  is 
no  charge  in  the  will  on  the  testator's  real  estate  {a),  and 
the  Court  cannot,  under  the  prayer  for  general  relief 
grant  relief  which  is  inconsistent  with  the  case  made  by 
the  bill. 

Mr.  Bacon  in  reply. 

The  bill  prays  that  the  will  may  be  established,  and 
that  is  sufficient  to  entitle  the  Plaintiff  to  the  opinion  of 
the  Court  on  the  construction  of  the  will.  The  bSl  is 
in  the  nature  of  a  bill  framed  with  a  doable  aspect,  and 

the 

(a)  The  47  0. 5.  c,  7S.  enacts,  titled  to  anj  estate  or  interest  in 

that  **  when  any  person,  being  lands,  tenements,  hereditaments, 

at  the  time  of  his  death  a  trader  or  other  real  estate  whichhe  shall 

within  the  true  intent  and  mean-  not  by  his  last  will  have  charged 

ing  of  the  laws  relating  to  bank-  with  or  devised  subject  to  or  for 

niptSy  shall  die  seised  of  or  en-  the  payment  of  hit  debtt,"  &c. 
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the  prayer  for  the  establifthment  of  the  will  is  equivalent 
to  a  prayer  that  if,  as  the  fact  has  turned  out,  the  tes- 
tator was  not  a  trader,  his  real  estate  may  be  declared 
to  be  charged  with  the  payment  of  his  debts. 


7^  Master  qfthe  Rolls  overruled  the  objection  in 
point  of  pleading,  and  on  a  subsequent  day  gave  the 
following  judgment  on  the  question  as  to  the  charge* 


M^rd^  8.  '^^  question  reserved  in  this  case  is,  whether  the 

testator  has,  by  his  will,  charged  all  his  real  estates  with 
the  payment  of  his  debts.  He  commences  his  will  by 
saying,  *<  In  the  first  place,  I  direct  my  just  debts,  fu- 
neral expenses,  and  the  charges  of  proving  this  my  will, 
to  be  duly  paid."  Tliese  words,  if  not  limited  or  con- 
trolled by  any  thing  else  in  the  will,  are  sufficient  to 
constitute  a  charge  of  all  the  real  estates  with  the  pay- 
ment of  debts ;  not  a  clear  express  charge  upon  all  the 
testator^s  lands,  but  a  charge  by  implication,  capable  of 
being  explained  by  subsequent  words,  or  a  subsequent 
provision  for  the  payment  of  the  debts. 


The  testator,  after  employing  the  words  I  have 
stated,  proceeds  to  make  several  devises  and  bequests, 
and  then  gives  and  bequeaths  unto  John  Graves  a  small 
quantity  of  silver  plate,  together  with  the  rents  and 
profits  of  his  freehold  and  leasehold  premises  due  and 
accruing  up  to  what  is  commonly  termed  a  quarter  day, 
which  should  ensue  next  after  his  decease,  "  which 
rents  and  profits  I  charge  with  the  payment  of  my  said 
debts,  funeral  expenses,  and  the  charges  of  proving 
this  my  will."  The  will  contains  nothing  else  from 
which  the  testator's  intention,  as  to  the  payment  of  his 

debts, 
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debts,  can  be  collected,  and  on  the  authority  of  TTumas 
▼•  BritneU(a)  and  Douce  v.  Lady  Torrington(b)i  I 
think  the  general  charge  by  implication  is  controlled  by 
the  specific  charge  made  in  the  subsequent  part  of  the 

will 

I  am,  therefore,  of  opinion  that,  upon  the  whole,  there 
is  no  general  charge  upon  the  testator's  real  estate  for 
the  payment  of  his  debts. 

(a)  2  Va.  sen.  515.  (&)  2  Msfine^  JCeen^  SOD. 


WHEATLEY  t^.  PURR.  j^^^  ^^ 

TTASRIET  OLIVER,  by  her  will,  dated  the  Ist  of  A  sum  of 
JLL  September  18S5,  bequeathed  to  George  Oliver  and  |h!?Si^tio5^ 
Susan  Oliver  the  sum  of  2000/.  and  other  benefits,  and  of  IT.  O.  car- 
appointed  Simpson,  since  deceased,  and  the  Defendant  ^mt^  to^,n 

Purr,  executors  of  her  will.  account  in  the 

joint  names  of 
nereelf,  as 

In  September  1826,  Susan  Oliver  intermarried  with  ^l^^^^l 

John  Wheailey:  she  died  on  the  16th  of  July  1831,  in  thePlaintiiisi 

the  life-time  of  the  testatrix,  leaving  three  children,  ^^'^^"p^,!^' 

issue  of  the  marriage,  who  were  the  infant  Plaintifis,  missory  note 

Jokn  Richardson  WheaUey,  Susanna  Mary  Wheatley,  and  p*LjaW^four- 

Harriet  Wheatley.  ?««"  ^T7^ 

*^  interest  at  9^ 

per  cent  to 
In  2r.  O.,  trustee 
for  the  per- 
sons therein 
named.    After  the  death  of  H.  0.  her  executors  received  from  the  bankers  the 
sum  secured  by  the  promissory  note. 

Held,  that  the  transaction  amounted  to  a  complete  dedanition  of  trust,  and 
that  the  executor  was  a  trustee  for  the  Plaintiffii  io  whose  finrour  the  trust  was 
declared. 
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18S?.  In  the  year  1883  the  testatrix  HarriH  Oliver  bad  in 

the  hands  of  her  bankers  Messrs.  Oaies  &  Co.  of  Sudbury 
in  SijffiMj  the  sum  of  3000/.,  upon  which  sum  the  bank- 
ers allowed  her  interest  at  2i  per  cent  In  the  month  of 
Jime  in  that  year  she  gave  notice  to  Messrs.  Oates  8c  Co.» 
by  Charles  Partridge^  her  confidential  servant,  that  she 
would  draw  out  the  sum  of  3000/.  so  deposited  in  the 
month  of  Jufy  following.  She  accordingly,  on  the  1st 
of  Jidy^  delivered  to  Partridge  a  promissory  note  for 
3000/.,  which  had  been  given  by  the  bankers  in  acknow- 
ledgment of  the  deposit,  and  she  desired  him  to  deliver 
the  same  to  the  bankers,  and  to  direct  the  bankers  to 
place  2000/.  in  the  joint  names  of  the  Plaintifi  and  her 
own,  as  trustee  for  the  Plaintiffs,  and  to  bring  back  the 
remaining  1000/^  with  the  interest  accrued  thereon. 
Partridge  executed  these  instructions,  and  the  sum  of 
2000/.  was  entered  in  the  books  of  the  bankers,  to  the 
account  of  Harriet  Oliver^  as  trustee  for  John  Siciard' 
son  WheaUetfy  Mary  Wheatley^  and  Harriet  WheatUy^  and 
the  following  receipt  or  order  given  for  it : — 

^*  Sudbury  Bank,  My  1st,  1833.  Fourteen  days  af- 
ter sight  I  promise  to  pay  Mrs.  Harriet  Oliver^  trustee 
for  John  Richardson  fVheatleyj  Mary  Wheatley^  and  Har^ 
riet  Wheatley^  or  order,  two  thousand  pounds,  with  in- 
terest at  24  per  cent.  For  OakeSf  Brawn^  Moore^  and 
Hanbury.    (Signed)  Daniel  HanburyJ' 

A  receipt  for  this  promissory  note  was  signed  by  Mrs. 
Oliver^  and  given  to  the  bankers. 

Harriet  Oliver  died  on  the  7th  of  January  1834, 
possessed  of  the  above-mentioned  promissory  note,  and 
her  will  was  duly  proved  by  James  Purr  alone,  who 
possessed  himself  of  her  personal  estate;  and  he  obtained 
payment  firom  Messrs.  Oalces  &  Co.  of  the  sum  of  2000/L 

and 
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'  tind  interest,  in  discharge  of  the  promissory  note.    'The   ,Jj5  jj^ 
money  s6  received  was  invested  by  the  executor  in  the  'X""*-'  ^' 
5  per  cent  consols,  in  his  own  name.  v.. 

He  bill  was  filed  by  the  infant  Plaintifis,  by  John 
Wheettleif^  dieit  father  and  next  friend,  and  it  prayed  a 
declaration  that  Harriet  Oliver  was  a  trustee  of  the 
^2000/.  and  ihtet^t  for  the  Plaintiffi,  and  that  such 
principal  sum  and  mterest  might  be  paid,  or  the  stock 
in  which  the  same  had  been  invested  transferred  into 
the  name  of  the  Accountant-General  in  trust  for  the 
benefit  of  the  Fluntifis ;  and  it  further  prayed  for  the 
usual  reference  as  to  their  maintenance. 

It  appeared  by  the  evidence  ot  Partridge  and  Pratt ^ 
the  principal  clerks  of  Messrs.  Oakes  &  Co.,  that  Mrs. 
OUveTy  on  directing  Partridge  to  ^ve  notice  to  the 
bankers  that  she  intended  to  draw  out  the  SOOO/.,  had 
expressed  to  Partridge  her  desire  that  2000/.  out  of  the 
3000/i  should  be  placed  in  the  bank  for  the  benefit  of 
Mrs.  Wheatlejfs  children ;  that  Partridge^  when  he  gave 
notice  of  her  intention  to  the  bankers,  inquired  how  her 
wishes  could  be  accomplished ;  and  that  Pratt  suggested 
to  Partridge  that  Mrs.  Oliver  might  have  a  promissory 
note  payable  to  her  as  trustee  for  the  children,  and  that 
the  old  promissory  note  must  be  given  up,  and  a  new 
one  to  that  effect  prepared. 

Tlie  question  in  the  cause  was,  whether  the  Defend- 
ant was  a  trustee  for  the  Plaintiffs,  or  for  the  next  of 
km,  Mrs.  Oliver  having  died  mtestate  as  to  her  resi- 
duaiy  estate;  and  that  depended  upon  the  question 
whether  the  intention  of  Mrs.  Oliver^  (which  was  not 
disputed),  to  create  a  trust  for  the  Plaintifis  had  or  had 
not  been  perfected, 

:  Vol.  I.  Go  Mr. 
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I837.  Mr.  Barber  took  a  preliminary  objection  to  the  firame 

W^ril      ^^  ^^  ^^^  ^^  ^^  ground  that  the  next  of  kin  of  the 

«.  testatrix  ought  to  have  been  made  parties,  because,  if  the 

Foam.       executor  were  a  trustee  for  the  Plaintiflfe,  the  next  of  kin 

would  have  a  s^iaiate  interest,  which  thqr  should  be 

present  to  defend. 

Mr.  PigM  cited  Brown  v.  Douthwaiie  {a\  as  an 
authority,  showing  that  it  was  sufficient  to  bring  the 
executor  before  the  Court,  where  there  were  residuary 
legatees ;  and  now,  by  the  late  act  (6),  the  executor  was 
declared  a  trustee  for  the  next  of  kin  wherever  the 
residue  was  undisposed  of.  The  next  of  kin  therefore 
were  sufficiently  represented. 

The  Master  of  the  Rolls  held  that  the  next  of  kin 
were  not  necessary  parties. 

Mr.  Pemberton  and  Mr.  P^M^  for  the  Plaintifi. 

It  is  clear  that  in  this  case  a  declaration  of  trust  was 
made  by  Mrs.  Oliver^  and  that  nothing  was  wanting  to 
complete  the  act  by  which  that  declaration  was  carried 
into  efiect  This  Court  will  not  assist  a  volunteer;  but 
if  the  act  is  completed,  though  voluntary,  the  Court  will 
act  upon  it  A  mere  voluntary  promise  or  agree- 
ment to  create  a  trust  will  operate  nothing ;  but  if  the 
voluntary  promise  or  agreement  is  perfected  by  an  act 
which  constitutes  the  relation  of  trustee  and  cestui  que 
trusty  this  Court  will  give  effect  to  it.  These  princi- 
ples are  fidly  established  by  the  authorities,  and  are 
clearly  applicable  to  the  present  case.  Exparte  Pye; 
exparte  Dubast  {c). 


Mr. 


(fl)  1  Mad.  446,  ((?)  18  Ves.  Ha 

{b)  1  W.  4.  c.  40. 
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Mr.  Barber  and  Mr.  Jeremy^  corUrd.  OBS^t 

There  can  be  no  doubt  of  the  intention  o(MT8.(XA}erio 
create  a  trust ;  but  the  trust  was  not  perfected  by  anjr  ntt 
done  in  her  Ufe-time;  and  the  consequence  was  that  the 
bankers  found  it  impossible  to  resist'the  demand,  made  by 
the  executor,  for  the  sum  secured  by  this  promissory 
aote^  as  part  of  Mrs.  Oliver^s  personal  estate.  *  Had  it 
been  a  trust,  the  demand  might  have  been  resisted ;  for 
there  cannot  exist  a  trust  to  be  worked  out  dirough  the 
fliediam  of  assets,  nothing  being  demandable  against 
assels  in  the  hands  of  an  executor,  except  debt  or  legacy. 
Coidd  the  bankers,  in  Mrs.  Oliver^s  life-time^  have 
refused  to  pay  her  this  sum  of  SjOOO/.,  or  could  the  sup- 
posed ceshiis  que  trust  have  sustained  a  bill  against  her 
'  claiming  to  have  their  interest  in  the  promissory  note  se- 
cured for  their  benefit  ?  That  is  the  true  test  by  which  it 
is  to  be  ascertained  whether  Mrs.  Oliver )MLd  lost  her  con- 
trol over  the  fund;  whether  it  was  a  trust  executed, 
or  an  imperfect  act,  which  a  court  of  equity  would  not 
carry  into  execution.  In  Antrobus  v.  Smitk  (a),  there 
was  an  indorsement  on  a  navigation  share  in  the  band- 
writing  of  the  owner,  declaring  that  he  assigned  the 
same  to  his  daughter.  The  instrument  so  indorsed 
was  found  among  the  papers  of  the  father's  executrix, 
and  was  held  ^pon  a  bill  for  an  assignment,  to  be  a 
voluntary  and  imperfect  gift,  which  the  Court  could 
not  execute.  So  in  Cotteen  v.  Missing  (i),  a  letter  writ- 
ten by  a  residuary  legatee^  to  executory  con^eqting  to  a 
gift  of  500^  to  a  daughter  of  the  testator,  not  actually 
appropriated  during  the  life-time  of  the  writer  of  the 
letter,  was  held  to  be  an  imperfect  gift,  not  amount- 
ing  to  a  declaration  of  trust  GaskeU  v.  GaskeU  (c), 
is   a    case  not  very   dissimilar  in  its    circumstances 

to 

(a)  1 2  Vei.  59.  (c)  2  Y.  S^  J.  502. 

\b)  1  Mad.  176. 
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16JS3*'  to  the  present  There  the  testator,  in  his  life-time^ 
directed  his  banker  to  carry  certain  sums  to  the  ac- 
coimt  of  persons,  whom  he  had  previously  by  his  will 
appointed  trustees  for  his  wife  and  son,  and  these  sums 
were  accordingly  carried  by  the  bankers,  in  dieir 
books,  to  the  account  of  those  persons.  No  notice  of 
the  appn^riadon  was  given  to  the  trustees,  and  there 
was  some  evidence  that  the  object  of  the  testator  was  to 
evade  the  legacy  duty.  It  was  held  that  the  qppropriar- 
tions  were  void,  and  that  the  funds  must  be  accounted 
for  as  personal  assets  of  the  testator.  That  the  decision 
in  this  case  did  not  turn  upon  the  attempt  to  evade  the 
legacy  duty,  is  evident  from  these  observations  of  Lord 
Chief  Baron  Alexander:  ^  If  a  man  wholly  denudes 
himself  of  property,  and  places  it  in  trustees  over  whom 
he  has  no  sort  of  control,  I  will  not  say  he  may  not  do 
so  in  such  manner  as  may  be  e£Pectual  to  defeat  the 
legacy  duty.  It  is  not,  however,  necessary  for  me  to 
give  my  opinion  on  such  a  case  on  the  pfl'esent  occasion; 
&r  here  I  consider  it  to  be  clear,  that  the  testator  had  not 
parted  with  all  control  over  the  fund.''  In  Tate  v. 
Hilheri  (a),  where  a  cheque  on  a  banker  and  a  promis- 
sory note  were  given  without  consideration,  and  the 
donor  died  before  they  were  paid,  it  was  held  that  these 
were  not  gifts  which  might  be  recovered  in  a 
court  of  equity.  Bojfley  v.  Botdoott  (&),  is  also  an  au- 
thority which  shews  that  the  imperfect  act,  by  which 
Mrs.  Oliver  indicated  her  intention  of  giving  a  benefit 
to  the  Plaintiffi,  would  not  have  bound  her,  but  that  it 
might  at  any  time  have  been  recalled. 

Mr.  Pembertonj  in  reply. 

In  all  the  cases   cited  on  the  other    side,   except 

Gaskell 
(a)  2  Vci»  jun.  11 1.  (6)  4  Bum.  54^5. 
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GaskeU  v.  GaskeUj  something  was  wandog^  td  render  the 
act  a  complete  declaration  of  trust,  and  therefore  the 
intended  gift  failed.  But  if  a  person  once  constitutes 
himself  a  trustee  for  the  benefit  of  another  by  a  com- 
plete act  or  instrument  in  respect  of  the  whole,  or  any 
portion  of  bis  property,  the  trust  attaches,  and  the  gift  is 
irrevocable,,  though  the  act  or  instrument  is  never 
communicated  to  the  cestui  que  trust.  Some  of  the 
dicta  in  GaskeU  v.  GaskeU  are  extremely  questionable, 
and  it  would  be  difficult  to  support  the  decision,  except 
upon  the  ground  that  the  truisfer  was  fraudulent.  In 
the  present  case,  the  fund  in  question  is,  no  doubt,  part 
of  the  personal  estate  of  the  testatrix,  but  it  is  a  part  of 
her  personal  estate,  upon  which  she  has  fixed  a  trust  for 
the  benefit  of  the  Plaintiffi«  In  es:  parte  Pgfe,  ex  parte 
JDubost  (a),  the  testator  had  directed  an  agent  in 
Paris  to  purchase  an  annuity  for  a  lady,  whidi  was 
accordingly  purchased,  but  in  the  name  of  the  tes- 
tator, the  lady  being  deranged.  The  testatcMr  after- 
wards sent  over  a  power  of  attorney,  authorixing  his 
agent  to  transfer  the  annuity  to  the  lady.  Before  the 
annuity  was  transferred,  the  lady  died,  and  Lord  EUorij 
with  reference  to  this  part  of  the  case,  says,  '^  though  in 
one  sense  this  may  be  represented  as  the  testator*^ 
personal  estate,  yet  he  has  conunitted  to  writing  what 
appears  to  me  a  sufficient  declaration  that  he  held  diis 
part  of  the  estate  in  trust  for  the  annuitant  (h)*^ 
Upon  the  same  principle,  and  for  a  similar  reason,  this 
is  not  a  demand  against  the  assets  of  the  testatrix  in  the 
hands  of  her  executors,  qua  assets,  but  against  a  speci- 
fic portion  of  her  personal  properly,  in  respect  of 
which  the  testatrix,  by  a  declaration  of  trust,  converted 
herself  into  a  trustee  for  the  benefit  of  the  infant  Plain- 
tiffi. 

The 

(a)  18  Vet.  140.  (&)  lUd.  ISO. 
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l|9f^{  IThe  Master  rf  ihe  Rolls,  (after  stating  the  fieurts 

of  the  case,) 

The  question  is,  whether  in  the  acts  done  by  Mrs. 

OUver^  for  the  purpose  of  constituting  herself  a  trustee 

for  the  benefit  of  Mrs.  JVheattej^s  infant  children,  any 

thing  was  wanting  to  accomplish  her  purpose.    I  am  of 

opinion  that  she  did  constitute  herself  a  trustee  for  the 

.infant  children,  and  that  a  trust  was  completely  dechred 

.  so  as  to  gpive  to  the  Plaintiffs  a  title  to  the  relief  which  th^  , 

Achd^u   Upon  the  death  of  Mrs.  OUoer^  the  bankdrs^wiri 

caUed.i^oii  to  pay  the  money  by  her  execntor,  who  had 

rimdoabteifly  a  right  to  daim  it,  in  his  character  of 

^egal  personal  representative,  upon  whom,  if  Mrs.  CHivir 

'Was  a  trustee,  the  trust  devolved.     The  executor  re- 

;icebradttha'imyaey,  as  part  of  the  general  aiaets  of  the 

testator*  -  Those  assets  it  »was  his  duty  to  defend  against 

^a-daim  of  the  Fhindfi,  until  their  right  shooid  be 

.ascertained,  and  he  has  acted  very  properly,  therefore, 

in  refiising  to  part  with  the  fund,  without  the  aathority 

:.of  the' Court 
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Between  Sir  JOHN  KENWARD   SHAW,   Bart,.  4prtf2«,ss. 
JOHN  CORNWALL,  the  Rev.  ROBERT  WIL-  ^'««"«- 
LIAM    SHAW,   and   the    Rev.    JOHN   KEN- 
WARD  SHAW  BROOKE,  Plaintifls, 
and  WILLIAM  BORRER,  Defendant 

X  HE  bill  was  filed  for  the  purpose  of  oompeUing  the  A  totekw, 
specific  performance  of  an  agreement,  whereby  the  d^^^S^T'' 
Defendant  contracted  to  purchase  a  certain  advowson  wito  womb 
fi^mtwoofthePIdntifi.  HXJI'^f** 

hit  rod  ettate 
Tha  adTOwson  in  question  was  demised  by  Sir  George  ment  of  hu 
Gregprjf  SAato,  and  upon  the  construction  of  his  wiU,  ^^^  dewed 

dated  the  Idth  oi  April  1831,  the  question  of  title  axosee  to  tnitteei 

upon  tniit  t 
present  bit 
The  will  commenced  as  follows  :•—-'*  First,  I  direct  youngei^  ton 

all  my  just  debts,  funeral  and  testamentary  expenees  to  ^en^Tao^ 

be  paid  and  discharged  with  all  convenient  speed,  after  and  nibject 

my  decease;  and  I  give  and  devise  all  that  the  advowson  xnui  to  sell 

and  right  of  patronage  of  and  to  the  rectory  or  living  of  ??i*^^^/5f 

Hurtsperpaintj  in  the  county  of  Susses^  with  the  rights,  sale  for  the 

members,  and  appurtenances  thereof,  unto  and  to  the  use  ^^i^q 

of  my  son  John  Kerrmard  Shaw  and  John  Cortmattf  mentioned; 

.  •    .    and  he  de- 
^^  vised  his  rest- 
duary  real  estate  upon  certain  trusts  to  other  trustees,  and  appointed  three  execu- 
tors (who  proved  nis  will)  one  of  whom  was  his  youngest  son,  and  another  one  of 
he  trustees  of  the  advowson. 

The  personal  estate  being  insuffident  for  the  payment  of  his  debts,  the  trustees 
of  the  advowson,  one  of  whom  was  an  executor,  at  the  instance  of  the  other  executors, 
contracted  to  sell  the  advowson,  before  any  vacancy  had  occurred  in  the  living. 
,  In  a  suit  for  specific  performance  by  the  Plaintifls,  the  trustees  of  the  advowson  and 
executors,  against  the  purchaser,  it  was  held  that,  the  char^  being  in  eflfect  a  devise  of 
the  real  estate  in  trust  for  the  payment  of  debts,,  a  ^ood  title  could  be  made  by  the 
Plaintiffi,  without  the  institution  of  a  suit  to  ascertain  the  ddkiencv  of  the  personal 
estate,  and  that  the  purchaser  was  not  bound  either  to  inquire  whether  other  suf- 
ficient property  ought  first  to  be  applied  in  payment  of  debts,  or  to  see  to  the  ap- 
plicadon  of  the  purchase-money. 

Oo  4 
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I8S6.  their  heirs  and  assigns,  but  upon  trust,  nevertheless, 
that  they,  or  the  survivor  of  them,  or  the  heirs  or 
assigns  of  such  survivor,  shall  and  do  present  my  young- 
est son,  Robert  William  ShaWj  to  the  same,  when  and 
as  the  same  rectory  or  living  shall  become  vacant,  and 
subject  thereto  upon  trust  that  they,  my  said  trustees,  or 
the  survivors,  &c  do  sell  and  absolutely  dispose  of  the 
said  advowson  and  right  of  patronage,  either  by  public 
sale  or  private  contract,  as  they  or  he  may  think  fit,  and 
do  and  shall  pay  the  monies  to  arise  by  such  sale,  after 
defraying  expences,  unto  and  equally  between  all  my 
daughters,  who  shall  be  then  single  and  unmarried,  in 
equal  portions  share  and  share  alike.  And  the  testator 
directed  that  the  receipts  of  the  trustees  should  be  a  good 
discharge  for  the  purchase-money,  and  that  the  pur- 
chaser or  purchasers  should  not  be  liable  or  account- 
able for  the  application,  misapplication,  or  non-i^plication 
thereof.  The  testator  then  gave  a  certain  leasehold  estate 
and  furniture  to  trustees,  upon  trust  to  permit  his 
eldest  unmarried  daughter  to  have  the  use  thereof 
during  her  life,  if  she  so  long  continued  unmarried,  and 
after  her  decease,  or  marriage,  which  should  first 
happen,  upon  trust  to  permit  his  second,  third,  and  all 
other  his  unmarried  daughters,  severally  and  succes- 
sively, to  have  the  use  thereof;  and  after  the  decease  or 
marriage  of  all  his  daughters,  in  trust  for  his  son  JtAn 
Kenward  Shaw^  if  he  should  be  then  living,  but  if  not, 
then  in  trust  for  his  eldest  son,  for  the  time  being,  his 
executors,  administrators,  and  assigns.  To  this  bequest 
of  the  leasehold  estate  and  furniture,  there  was  annexed 
a  power  of  sale  to  be  exercised  under  certain  circum- 
stances, with  directions  that  the  purchaser  should  not 
be  liable  to  see  to  the  application  of  the  purchase*rooney. 
And  after  the  death  of  his  wife,  the  testator  appointed 
and  devised  his  manors,  messuages,  lands,  and  heredita^ 
ments  whatsoever,  to  Maximilian  Dudley  Digger  Dalisonj 

and 
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and  John  Ccnmdll^  and  their  heirs,  upon  trust,  with  all  l^^G. 
convenient  speed,  after  the  death  of  the  testator's  wife^ 
to  convey  and  settle  the  same,  to  the  use  of  his  eldest 
son  J6kn  Kewward  Skawy  and  the  heirs  male  of  his  body; 
and,  for  want  of  such  issue,  to  his  two  grandsons,  and 
the  heirs  male  of  their  respective  bodies,  with  several 
remainders  over;  and  after  giving  his  jewels  to  his  wife 
absolutely^  he  gave  his  plate  and  household  goods,  &e., 
described  in  his  will  as  belonging  to  his  mansion-house 
at  Kenwardj  to  his  wife,  for  her  life^  and  after  her  death, 
to  die  trustees,  DaUson  and  CorrMattj  upon  tnont  to 
permit  the  same  to  be  used  by  the  person  who,  by  virtue 
of  the  will,  should,  for  the  time  being,  be  entided  to  the 
mansion-house  at  Kenward^  to  die  intent  that,  as  far  as 
the  rules  of  law  and  equity  would  permit,  the  same 
might  be  as  heir-looms  for  the  benefit  of  the  successive 
owners  of  the  mansion  house ;  and  for  that  purpose  die 
testator  declared  diat  the  same  should  not  vest  abso- 
lutely in  the  child  of  any  of  his  children,  until  sudi 
child  should  attain  the  age  of  21  years.  And  die  testa- 
tor, after  giving  directions  respecting  his  forming  stock, 
and  giving  to  his  wife'all  odier  his  personal  estate  not 
before  disposed  of,  appointed  John  Kenfward  Shcnvj  (who 
was  one  of  the  trustees  of  the  advowson,)  Robert  WSBiam 
Shtm^  (the  son  who  was  to  be  presented  with  the  livings 
when  it  became  vacant,)  and  John  Kermard  Sham  Brookej 
executors  of  his  will. 

The  testator  died  in  the  month  of  October  18S1,  and 
his  will  was  proved  by  the  executors  named  therein. 

The  contract  was  entered  into  by  the  Flaintifib, 
Sir  John  Kenward  Shaw  and  John  Cornwall^  the 
trustees  of  the  advowson,  as  die  bill  alleged,  in  con- 
currence with,  or  at  the  request  of  the  executors 
by  John  Hajfward^  their  attorney,  with  the  Defendant, 

JfiUiam 
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18M.  •  WSUam  Barrer^  for  the  sale  of  the  advowson,  at  the  sum 
of  6»400l  The  bill  was  filed  by  the  trustees  of  the  ad- 
V0W80D  and  the  executors,  and  it  prayed,  in  addition  to 
the  piByer  for  a  specific  performance  of  the  contract^ 
that  the  purchase^monqr  might  be  paid  to' the  executors. 

The  bill  alleged  that  the  testator,  at  his  decease  was 
indebted  to  an  amount  far  exceeding  the  personal 
estate  which  he  was  possessed  of,  at  the  time  of  his 
decease^  and  that  the  Plain tiffc,. the  executors,  were 
under  the  necessity  of  having  money  raised  for  die 
payment  of  his  debts,  by  the  sale  of  his  real  estate^ 
according  to  the  direction  contained  in  the  will; 
and  that  the  Plaintiff,  Sir  John  Kervcoard  Shce»j  one 
of  the  executors,  and  also  one  of  the  devisees  in  trust  of 
the  advowson,  was  satisfied  of  such  necessity,  and  there- 
fore willing,  in  his  character  of  devisee  in  trust»  to  concur 
•with  the  executors  in  selling  the  same  for  the  purpose  of 
paying  the  testator's  debts;  and  that  the  Plaintiff,  John 
Comwallf  the  other  devisee  in  trust  of  the  advowson,  the 
Plaintiff,  Bobert  William  Shaw,  who  was  beneficially 
entitled  under  the  will  to  the  next  presentation  of  the 
advowson,  and  the  daughters  of  the  testator  who  were  all 
single  and  unmarried,  were  all  satisfied  of  the  insuffi- 
ciency of  the  testator's  personal  estate^  and  concurred  in 
the  necessity  of  such  sale. 

The  Defendant,  by  his  answer,  denied  all  knowledge 
of  the  matters  so  alleged  by  the  Plaindffi,  and  insisted 
that  he  had  contracted  with  the  Plaintiffs,  Sur  John 
Kervaxird  Shaw  and  John  CormBoB^  as  trustees  of  the 
advowson,  and  with  them  only. 

The  cause  was  heard  on  the  Slst  of  JprU  1834,  and 
by  the  decree  then. made,  a  reference  was  directed  to 
the  Master,  to  inquire  whether  a  good  title  could  be 

made. 
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made^  and  if  so»  when  it  was  first  shewn.    Evidence        18M.  - 

was  gone  into,  before  the  Master,  to  shew  the  deficient 

ofthe  testator's  personal  estate;  and  liie  Master  rqxyrted  - 

that  a  good  title  could  be  made,  and  was  first  shewn  on 

the  18th  of  December  1832.    To  that  rqiort  the  Phun* 

tiSs  filed  two  exceptions ;  the  first  of  which  alleged  that 

the  Master  ought  to  have  certified  that  a  good  title  could 

notbema^e. 

The  reasons  assigned  by  the  Defendant,  for  his  first 
exception,  were  the  following : — 

1.  That  no  vacancy  having  occurred  in  the  living,  and 
the  testator's  youngest  son  not  having  been  presented> 
the  time  designated  by  the  testator  for  selling  the  advow- 
3on  had  not  yet  arrived. 

2.  That  if  a  good  title  could  be  made  by  a  present 
sale  of  the  advowson,  it  could  only  be  with  the  consent 
of  all  persons  who  might  have  a  beneficial  interest  in  the 
advowson,  if  sold  at  the  fiiture  time  appointed  by  the 
will;  whereas  there  were  not  proper  persons  now  in 
esse  competent  to  make  a  good  title  to  the  advowson, 
on  a  present  sale  thereof. 

8.  That  no  proper  evidence  was  produced  before  the 
Master,  to  shew  the  deficiency  of  the  personal  estate, 
and  other  property  of  the  testator,  to  answer  his  debts, 
or  to  prove  the  necessity  of  a  present  sale  for  the  pay- 
ment thereof,  so  as  to  justify  the  Master  in  stating  that 
a  good  title  could  be  made  thereto  by  a  present  sale 
thereof  for  payment  of  the  testator's  debts. 

Mr.  Tinneyy  Mr.  Hodgsony  and  Mr.  Longleyp  in  sup- 
port of  the  exception. 

The  first  objectioA  to  the  title  is  that  the  time  at  which 

the 
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18S6.  the  power  of  sale  can  be  exercised  has  Dot  yet  arrived^ 
and  that  the  trustees  are  bound  to  keep  the  advowson 
until  a  vacancy  occurs  in  the  livings  when  the  testa- 
tor's youngest  son»  Robert  WiUiam  Sham,  is  to  be  pre- 
sented to  it*  The  trustees  are  to  present  the  testator^s 
youngest  son,  ^^xufien  the  rectory  or  living  shall  become 
vacant;"  subject  to  that  trust  they  are  to  sell  the  ad* 
vowson,  and  to  pay  the  monies  arising  from  the  sale 
**  equally  between  all  the  testator's  daughters  who  shall 
then  be  single  and  unnuurried.*'  The  word  them  evi- 
dently refers  to  its  correlative  when  in  the  clause  rela- 
ting to  the  vacancy;  and  it  follows  that  the  power  of 
sale  was  not  intended  to  be  exercised  until  after  the  va- 
cancy should  have  happened,  and  the  youngest  son  have 
been  presented  to  the  living.  If  the  time  at  which  a 
power  is  to  be  exercised  is  fixed  by  a  setdement  or  will, 
it  cannot  be  accelerated :  thus  in  Coxe  v,  ^D(gf  (a), 
where  a  power  of  leasing  was  given  to  the  father, 
tenant  for  life,  and  after  his  decease  to  the  son,  and  the 
&ther  conveyed  his  interest  to  the  son,  not  noticing  the 
power,  it  was  held  that  the  son  had  no  power  to  lease 
during  the  life^time  of  his  &ther.  In  the  present  case, 
until  a  vacancy  in  the  living  shall  occur,  it  is  impossible 
to  say  who  are  the  parties  interested  in  the  sale  of  the 
advowson.  The  daughters  will  take  nothing,  unless 
they  are  living  and  unmarried  at  the  time  of  sale ;  and 
if  none  of  them  should  be  livings  or  if  they  should 
all  happen  to  be  married  at  that  time,  the  gift 
would  go,  according  to  the  true  construction  of  this 
will,  not  to  the  heir,  but  to  the  residuary  devisee; 
and  as  the  residuary  devise  is  executory,  the  same 
question  which  was  raised  in  Jervoise  v.  7%e  DuJte 
€f  Northumberland  (&),  would  arise  here;  namely, 
whether  the  testator's  eldest  son  would  be  entided 
to  an  estate  tail  or  an  estate  for  life,  a  question  involv- 
ing 

(a)  13  East,  1 1 8.  (3)  IJ.^W.  539. 
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ing  the  points  discussed  in  PapiUon  t.  Voice  (a),  Countess 
^Lincoln  ▼•  77ie  Duke  of  Newcastle  (ft),  and  Deerkursi  v. 
T^  Duke  of  St.  Albans  {c\  and  which  Lord  Eldon  in 
Jenxrise  v.  The  Duke  of  Northumberland^  considered 
too  doubtful  to  entitle  the  vendor  to  compel  the  pur- 
chaser to  accept  a  title  depending  upon  it  Hence 
the  parties  whose  concurrence  would  be  necessary  in 
the  present  case  to  make  a  good  title  are  not  yet  ascer- 
tained, nor  ascertainable. 


18S6. 


But  there  is  another  ground  on  which  it  is  alleged 
that  a  good  title  can  be  made,  which  involves  a  point  of 
great  importance  with  reference  to  the  administration  of 
assets ;  one  which  may  be  said  to  be  of  first  impression, 
for  it  has  never  yet  been  determined  in  this  Court 
It  is  said  that  there  is  a  deficiency  of  the  testator^s  per- 
sonal estate  for  the  payment  of  his  debts,  and  that  an 
immediate  sum  of  2756/.  was  wanted,  which  it  was 
necessary^  to  raise  out  of  the  sale  of  the  advowson ;  and 
that  the  executors,  under  the  general  charge  upon  the 
real  estate  for  the  payment  of  debts  in  the  testator's  wiU, 
were  entitled  to  sell  the  real  estate  with  the  concurrence 
of  the  trustees  for  that  piurpose.  Of  the  alleged  defi- 
ciency of  the  testator's  personal  estate  for  the  payment 
of  his  debts,  there  is  no  sufficient,  nor  indeed  any 
receivable  proof;  and  the  objection,  on  the  part  of  the 
Defendant,  is,  admitting  the  general  charge  upon  the 
real  estate — a  point,  however,  not  free  from  doubt — that 
the  charge  gives  no  power  to  the  executors  to  resort  to 
the  real  estate,  until  the  personal  estate,  which  is  the 
primary  fund,  shall  be  ascertained  to  be  deficient; 
and  that  deficiency  can  only  be  ascertained  in  a  suit 
for  the  administration  of  the  assets  instituted  in  this 

court 


(a)  2  P.  Wms.  47 
\b)  12  Vei,  218. 


(c)  5  Mad,  2oi, 
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l'|tS6.  court  If  the  pensonal  estate  is  insaflScient  for  the 
payment  of  the  debts,  then,  and  not  till  &en,  the  real 
estate  is  to  be  resorted  to — not  indiscriminately,  how- 
ever, for  it  will  depend  upon  the  circumstances  of  the 
particular  case  what  portion  of  the  real  estate  is  to  be 
first  applied.  If  there  is  descended  estate,  that  will 
be  first  liable ;  and  if  there  is  a  residuary  devise,  the 
residuary  estate  will,  upon  the  authority  of  Spongy. 
Sponge  determined  in  the  House  of  Lords  (a),  be  ap- 
plicable before  the  specifically  devised  estates.  This 
is  die  course  in  which  the  assets  would  be  administered 
in  this  Courif  and  unless  the  testator  has  directed,  or 
expressly  vested  a  discretion  in  his  trustees  or  execu- 
tors  to  administer  them  difierendy,  they  cannot  exer- 
dse  a  power,  which,  if  the  assets  were  administered 
here,  the  Court  would  not  permit  them  to  exerdse. 
The  late  act  of  the  S  &  4  Wi  4.  c.  104.  shews  veiy 
strongly  the  view  which  the  legislature  has  taken  of 
this  point;  that  act  extends  the' provisions  of  the 
act  of  the  47  6.  S.  c.  74.,  commonly  called  Sir  Sa- 
muel BomiUi/s  Act,  which  rendered  the  real  estate  of  a 
trader  liable  to  the  pajrment  of  his  debts,  to  the  real  estate 
of  all  persons,  whether  traders  or  otherwise,  not  already 
charged  by  their  wills  with  the  payment  of  their  debts; 
and  it  declared  that  such  real  estates  shall  be  assets  to 
be  administered  in  a  suit  in  courts  of  equity  for  the 
payment  of  the  just  debts  of  such  persons,  as  well  debts 
due  on  simple  contract,  as  on  specialty.  The  legislature 
has  by  this  act  charged  the  real  estate  with  the  pay- 
ment of  debts  where  the  testator  has  omitted  so  to 
charge  it  by  his  will,  and  in  what  manner  is  the  real 
estate  to  be  so  applied  ?  by  a  suit  in  equity.  Is  it  not 
obvious  that  the  legislature  intended  to  put  cases  in 
which  there  was  no  charge  by  the  will  on  the  same 
footing  as  cases  in  which  there  was  such  a  charge^  and 

that 

(a)  3  Bligh,  N.  S.  84. 
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that  the  assets  in  both  cases  are  to  be  administered  in 
the  same  manner. 

The  case  of  Clifford  v.  LemU  {a)  was  the  first  case  in 
which  the  rule  was  laid  down  that  a  direction  to  pay 
debts  in  the  commencement  of  a  will  imported  a  gene- 
ral and  primary  purpose  that  payment  of  debts  should 
precede  the  subsequent  dispositions  made  of  the  testator's 
property,  and  should,  consequently,  charge  the  real  estate. 
The  principle  laid  down  in  that  case  is  somewhat  shaken 
by  the  subsequent  case  of  Douce  v.  Lady  Torringkm  {b\ 

decided 


IMS. 


{a)  6  Mad.  S3.«  but  see 
Thomoi  v^SritneU,  S  Ve$*  $eru  S 1 9, 
where  the  lame  principle  is  Imd 
down  by  Sir  Thamat  Strange. 

(b)  Afyine  ^  Keen^  600.  There 
IS  an  ambiguity  in  the  language 
of  a  passage  in  the  judgment  in 
Dmusa  T.Lady  Torring^  which 
has  led  to  the  supposition  that  the 
decision  in  that  case  is  inconnst- 
ent  with  the  rule  liud  down  in 
CBfford  ▼.  LeuM.  If,  in  line  10, 
p.  60e^  2  M^  4*  Keen^  the 
words  '*  expression  of  an  nUen- 
Hony**  or  expresuon  "  indicating 
an  uUenHon**  were  substituted 
for  the  word  ^  expression/'  the 
ambiguity  would  be  removed; 
and  it  certainly  appeared  at  first 
to  the  reporter,  whose  duty  it 
was  to  report  the  case  of  Dtmce 
T.  Lady  Torringionj  that  some 
such  words,  as  those  above 
indicated  in  italics,  had  drop- 
ped out  of  the  written  judg- 
ment. The  inference  which,  in 
argument  at  th6  bar,  has  been , 
•  drawn  from  the  passage  as  it 
stands  in  Dmice  v.  Lady  Tor^ 
rington^  is  that  the  exact  words 
of  the  introductory  clause  in 
Clifford  V.  Lcms,    and,  conse- 


quently, the  prinqpleupon  which 
that  case  was  decided,  were  not 
present  to  the  recollection  of  the 
learned  Judge  when  he  decided 
Doaee  t.  Lady  ToniagUm^  the. 
judgment  in  which  case  was 
delivered  immediately  after  the 
aigument,  and  subsequently,  ac- 
cording to  the  firequent  usage 
of  Sir  John  Leach^  committed 
to  writing.  Douee  v.  Lady 
Torrittglon  was  reported  at  a 
time  when  the  reporters  were  un- 
fortunately deprived  of  the  best 
means  of  removing  the  doubt  by 
referring  it  to  the  learned  Judge 
whose  assistance,  on  any  occasion 
of  doubt  or  difficulty,  had,  with 
uniform  readiness  and  kindness, 
been  afibrded  to  them  in  his  life- 
time. The  words  of  the  written 
judgment  were^  therefore^  rigidly 
adhered  to,  though  the  reporters 
were  aware  of  the  doubt  which 
was  likely  to  arise,  and  which 
has  arisen,  from  the  ambiguity. 
It  is  believed  that  a  careful  com- 
parison of  the  language  of  the 
judgment  in  Clifford  v.  Lewit 
with  that  in  Douce  v.  Lady 
Torrington  will  lead  to  the  con- 
clusion that  there  is  neither  any 
incon- 


sm  CASES  IN  CHANCERY. 

189§*  decided  by  the  same  Judge ;  but,  admitdng  that  the  in- 
troductory words  of  this  will  raised  by  implication  a  diarge 
upon  the  real  estates  for  the  payment  of  the  testator's 
debts,  and  admitting  further  that  there  is  nothing  in  the 
will  to  rebut  that  implication,  but  that  all  the  effect  of  an 
express  charge  must  be  given  to  the  introductory  words, 
the  question  is  whether  such  a  charge  can  include  a 
power  of  sale  to  the  executors.  Now  all  the  authorities 
shew  that  executors  have  only  power  to  sell  real  estate, 
where  such  a  power  is  expressly  given,  or  necessarily  to 
be  implied  from  the  produce  of  it  being  to  pass  diroi^h 
their  hands  in  the  execution  of  their  oiDSce.  Barrington 
V.  Tlie  Attorney-General  (a),  Mackintosh  v.  Barber  {b) 
Bentham  v.  Wiltshire  (^),  Patton  v.  BandaU  (d),  T^lden 
V.  Hyde  (^),  Milward  v.  SaviUe  {g).  Where  the  estate 
of  a  testator  is  administered  by  means  of  a  suit  in  equity, 
the  Court  takes  care  that  all  proper  parties  interested  in 
the  assets  are  before  the  Court ;  it  directs  the  necessary 
inquiries  to  be  made,  and  accounts  to  be  taken  in  the 
Master's  office,  and  it  never  permits  the  real  estate 
to  be  iq;>plied  to  the  payment  of  debts  unless  such  an 
application  is  expressly  directed  or  sanctioned  by  the  will, 
until  the  deficiency  of  the  personal  estate  is  regularly 
ascertained.  But  the  incidental  inquiry  in  the  Master's 
office  as  to  the  state  of  the  testator's  assets  upon  a  refer- 
ence 

inconsistency  in  the  two  judg-  of  the  will  in  that  case  from 
ments,  nor  any  thing  omitted  in  the  introductory  clause  in  CSiJ- 
Bouee  T.  Lady  Twrmgjton  (the  ford  v.  LewU^  so  as  to  exclude 
word*' expression"  bdng used  in  the    implication,   which   would 
a  sense  equivalent  to  "expression  otherwise  have  arisen,  of  an  in- 
indicating  an  intention");  and  tention  to  charge  the  real  estate 
that,  in  Douce  v.  Lady  Tonington  with  the  payment  of  debts. 
Sir  John  Leach  strongly  inclined  {a)  Hard.  419. 
to  the  opinion,  though  the  case  {b)  1  Birig.  50. 
was    not    decided    upon    that  (c)  4  Mad,  44. 
ground,  that  the  words   "with  [d)  iJ.^W,  189. 
all    convenient  speed"    distin*  {e)  2  Shn.  Sr  Situ  29%. 
guished  the  introductory  clause  (g)  Djfer,  371.  b. 
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ence  as  to  title  is  a  proceeding  of  a  totally  different  .1886. 
character ;  it  wants  all  the  important  ingredients  which 
belong  to  an  inquiry  in  a  suit  for  the  administration  of  as- 
sets ;  it  is,  in  fact,  a  mere  ex  parte  proceeding,  and  where  a 
title  depends  upon  the  question  whether  a  testator's  debts 
and  legacies  have  been  paid,  it  has  been  decided  that 
the  Court  will  not  act  upon  the  Master's  report  in  an 
ex  parte  proceeding  upon  a  question  of  so  important  a 
nature.     In  re  Merry  {a).    In  re  De  Clifford  estates  (i). 

Mr.  Pemberton  and  Mr.  Simpson^  contra. 

The  words  "  subject  thereto, "  in  the  clause  directing 
the  trustees  to  sell  the  advowson,  furnish  a  complete  an- 
swer to  the  objection  that  the  sale  cannot  take  place 
until  a  vacancy  occurs  in  the  living,  and  the  youngest 
son  is  presented.  The  advowson  is  to  be  sold,  subject 
to  the  right  of  presentation,  at  any  time  when  the 
trustees  may  think  fit  to  execute  the  trust  If  the 
youngest  son  were  to  refuse  to  go  into  orders,  the  sale, 
according  to  the  construction  contended  for  on  the 
other  side,  could  never  take  place. 

It  is  fully  established  that  the  introductory  words  of 
this  will  are  sufficient  to  charge  the  real  estate  of  the 
testator  with  the  payment  of  his  debts.  One  of  the 
trustees  of  the  advowson  is  himself  an  executor,  and  the 
contract  for  the  sale  of  the  advowson  was  entered  into  by 
the  trustees  at  the  instance,  and  with  the  authority  of 
the  other  executors.  If  the  sole  question  here  were 
whether  a  good  title  could  be  made  by  the  trustees 
alone  under  the  direction  given  to  them  by  the  will  to 
sell  the  advowson,  without  any  reference  to  the  state  of 

the 

(a)  1  Mylne  i  Keen^  677.  (h)  2  Mt^ne  ^  Keen,  694.  SSO. 

Vol.  I.  Pp 


570  CASES  IN  CHANCERY. 

1896.  the  testator's  assets,  there  can  be  little  doubt  that  this 
exception  must  be  over-ruled.  But  the  objection  to 
the  joint  sale  by  the  trustees  and  executors,  on  the 
ground  that  the  real  estate  cannot,  under  the  general 
chaige  in  the  will,  be  applied  to  the  payment  of  the 
testator's  debts  until  the  deficiency  of  the  personal  estate 
is  ascertained  by  a  suit  in  a  court  of  equity,  is  neither 
foimded  in  reason  or  principle,  nor  supported  by  any 
authority.  The  deficiency  of  the  testator's  assets  has, 
in  fiict,  been  proved  in  the  Master's  oflSce,  and  could 
have  been  proved  by  no  other  evidence,  had  a  suit  been 
instituted  for  the  administration  of  the  testator's  estate. 
The  argument  on  the  other  side  goes  the  whole  length  of 
insisting  that  wherever  there  is  a  charge  of  debts  upon 
real  estate  in  a  will,  the  estate  can  never  be  sold,  excespt 
trough  the  medium  of  a  suit  in  equity ;  a  proposition, 
opposed  to  every  principle  of  justice  and  convenience, 
and  contradicted  by  experience.  The  fact  of  the  in- 
sufficiency of  a  testator's  personal  estate  to  pay  his 
debts  was  a  &ct  as  capable  of  being  proved  as  the 
fiict  of  his  death  or  marriage^  and  it  has  been  proved 
in  the  presence  of  the  purchaser;  but  the  argument 
isy  that  this  fact  could  only  be  satisfactorily  ascer- 
tained in  a  suit  for  the  administration  of  the  testator's 
estate,  or  in  a  creditor's  suit  to  which  the  purchaser 
would  not  be  a  party.  The  objection  to  the  inquiry 
which  has  already  established  the  insufficiency  of  the 
testator's  personal  estate  in  the  Master's  office  on  the 
ground  of  its  being  an  ex  parte  proceeding  is  in 
truth  less  applicable  to  that  inquiry  than  it  would  be 
to  a  suit  in  this  Court  upon  the  necessity  of  which  they 
insist.  It  is  clear,  upon  the  authorities,  that  where  there 
is  a  general  charge  for  payment  of  debts  and  no  devise 
of  the  real  estate,  the  executors  may  sell ;  and  where 
there  is  such  a  general  charge  and  a  devise  to  trustees, 

the 


Shaw 

V. 
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the  trustees,  upon  a  deficiency  of  the  personal  estate  1836. 
being  ascertained,  are  bound  to  convey  the  legal  estate 
at  the  direction  of  the  executors.  Where  there  is  a  trust 
to  raise  so  such  money  as  shall  supply  the  deficiency  of  Boreek. 
the  personal  estate  to  pay  the  debts,  the  purchaser  is  not 
bound  to  ascertain  the  deficiency,  or  see  to  the  ap« 
plication  of  the  purchase-money.  A  distinction  has 
been  taken  between  a  trust  to  sell  for  this  purpose,  and 
a  mere  power  to  sell ;  but  it  is  a  distinction  which  is  not 
founded  on  reason,  and  it  could  never  have  been  con- 
templated by  any  testator.  Where  there  is  a  charge 
for  payment  of  debts  generally,  or  a  charge  followed 
by  specific  dispositions  of  real  estate,  the  purchaser 
is  not  bound  to  see  to  the  application  of  the  pur- 
chase^money,  for  the  charge  is  equivalent  to  a  trust, 
and  the  same  efiept  will  be  given  to  it  by  a  court  as 
if  a  direct  devise  had  been  made  to  trustees  or  execu- 
tors for  the  same  purpose.  In  the  present  case  the 
executors,  the  trustees,  and  the  parties  beneficially  in- 
trusted concur  in  the  sale  of  the  advowson ;  the  pur- 
chaser will,  quacunque  vi&  datdy  get  the  legal  estate,  and 
he  is  not  liable  to  see  either  to  the  deficiency  of  the  testa- 
tor's assets,  or  to  the  application  of  the  purchase-money. 

The  following  authorities  were  cited:  —  ExDer  v. 
Corbei  (a),  Langley  v.  Lord  Oxford  [b)y  Farr  v.  Neto- 
man  (c).  Humble  v.  Bill  (rf),  Hoyd  v.  Baldwin  (e), 
Doran  v.  Wiltshire  (g),  Watkins  v.  Cheek  (A), 
Green  v.  Belcher  (/),   Bonney  v.  Ridgard  {k\  Allan  v. 

Backhousef 


(a)  2  P.  Wtm.  148.  (g)  3  SwansL  699. 

(6)  AmbL  717.  (A)  sSim,^^  Stu.  199. 

(c)4T.R.62U  (,)    iAik.S05. 

(d)  2  Vem.  444.  (*)    i  Cox,  US. 


(tf)  1  Tet.  sen.  17 J, 


Pp  2 


57«  CASEwS  IN  CHANCERY. 

1 856.  ^  Backhouse  (a),  Booth  y.Bbtnddl  (ft),  DoUon  y.  Hewen  (r), 
Walker  v.  Snialwood{d\  Omerod  v  Hardman{e\  Jen-- 
kins  V.  Hiles  [g\  The  Earl  of  Bath  v.  The  Earl  of 
Bradford  {h)^  Shallcross  v.  Finden  (i),  Hargrove  y. 
Timirf  (i),  Barker  v.  7%<?  Dofe  g/"  Devonshire  (/)> 
J&'Ugf  ▼.  Shrives  {m). 

Mr.  TVnn^,  in  reply. 


Ayg.  5.  The  Master  of  the  Rolls  (after  stating  the  reasons 

assigned  by  the  Defendant  for  his  first  exception)  :-— 

Upon  the  best  consideration  I  have  been  able  to  give 
to  the  effect  of  the  will,  with  reference  to  the  two  first 
reasons,  it  appears  to  me  probable  at  least,  that  the 
testator  did  not  intend  the  advowson  to  be  sold  under 
the  devise  to  trustees,  until  they  had  presented  his 
youngest  son  to  the  living,  and  that  the  sale  was  in- 
tended to  be  made  subject  to  the  incumbency  of  the 
youngest  son.  The  money  to  arise  from  the  sale  was 
intended  for  the  daughters  who  should  be  unmarried  at 
the  time  when  the  sale  took  place,  whenever  the  proper 
time  was.  Now,  there  might  be  no  unmarried  daugh- 
ters at  that  time:  the  advowson  might  consequently 
fall  into  the  residuary  real  estate,  and  become  subject  to 
limitations,  on  which  questions  of  some  nicety  arise,  and 
which  may  not  give  more  than  a  life  interest  to  any  per- 
son now  in  esse.  Under  these  circumstances,  I  think 
that,  if  there  were  no  title  to  sell  except  that  of  the 
trustees  of  the  advowson  for  the  purpose  of  their  spe- 
cial 

(a)  8  r.  4*  J?.  65.  (A)  8  Vei.  sen.  5S6. 

Ih)  1  Mer,  195.  (i)  3  Vei.  73S. 

(c)  6  Mad.  9.  (*)  I  Bro.  C.  C.  1S6.  n. 

(d)  9  Amh.  676.  (/)  5  Mer.  310. 

(e)  S  Ves.  788.  {m)  SSim.  461. 
{g)6    Fr#.  654.n. 
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dal  trust,  the  Court  could  uot    properly  compel  a  ISS6. 

purchaser  to  accept  the  title,  and  the  exception  ought  to  ■  «  '  ^ 

be  allow^.  «. 


But  another  title  to  sell  is  daimed  It  is  alleged, 
-—and,  for  any  thing  I  have  heard  to  the  contrary,  truly 
alleged — that  the  contract  was  entered  into,  at  the 
instance  of  the  executors,  for  the  purpose  of  raising 
money  to  pay  debts.  I  do  not  think  it  very  material 
that  the  executors  were  not  parties  to  the  contract 
personally.  One  of  the  vendors  was  both  executor  and 
trustee,  and  all  the  other  executors  are  co-plaintiffi 
with  the  trustees ;  and,  in  this  state  of  things,  we  are 
brought  to  the  consideration  of  a  question  of  great 
importance.  There  being  a  general  direction  to  pay 
debts,  so  expressed  as  to  constitute  a  charge  on  all  the 
testator's  real  estates ;  and  there  being,  in  the  same  will, 
a  devise  of  a  particular  portion  of  the  real  estate  to 
trustees  for  a  special  purpose,  and  a  residuary  devise  of 
real  estates  for  other  special  purposes,  and  no  suit 
in  equity  to  ascertain  the  deficiency  of  the  personal 
estate  to  pay  the  debts,  can  the  trustees  and  executors 
together  make  a  title  to  the  purchaser  of  that  part  of 
the  real  estate,  which  was  devised  to  trustees  for  special 
purposes?  It  is  argued  that  such  a  sale  can  only 
be  effected  under  the  decree  of  a  court  of  equity  for 
the  administration  of  the  testator's  estate. 

• 

Upon  the  question,  whether  the  purchaser  is  bound 
to  see  to  the  application  of  the  purchase  money,  there 
is  some  authority.  In  EUiot  v.  Merriman  (a),  Thomas 
Smith  died,  indebted  on  bond,  having  made  a  will 
whereby  he  charged  his  land  with  the  payment  of  his 
debts,  and,  subject  to  that  charge,  he  gave  his  real  and 

personal 

(a)  BaTnard.1^, 
Pp  3 
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19S6.  personal  estate  to  Goodwin^  who  was  appointed 
executor.  Goodwin  sold  lands,  which  were  subject  to 
the  charge,  without  paying  the  debts,  and  then  became 
bankrupt.  Then  the  creditors  of  Smith  filed  their  hill 
against  the  purchaser,  and  against  Goodwin  and  his 
assignees,  to  have  sads&ction  out  of  the  lands  which  had 
heea  sold.  The  Master  of  the  Rolls  dismissed  the  biU, 
and  thus  stated  the  rule: — 

<^  The  general  rule  is  that,  if  a  tnut  directs  that  land 
should  be  sold  for  payment  of  debts  generally,  the  pur- 
chaser is  not  bound  to  see  that  the  money  be  rightly 
applied.  If  the  trust  directs  that  lands  should  be  sold 
for  the  payment  of  certain  debts,  mentioning  in  parti- 
cular to  whom  those  debts  are  owing^  the  purchaser  is 
bound  to  see  that  the  money  is  applied  for  payment  of 
those  debts.  The  present  case,  indeed,  does  not  &U 
within  either  of  these  rules,  because  here  lands  are  not 
given  to  be  sold  for  the  payment  of  debts,  but  are  only 
charged  with  such  payment  However,  the  question  is, 
whether  that  circumstance  makes  any  difierence,  and  hia 
Honor  was  of  opinion  that  it  did  not  And  if  such  a  dis- 
tinction was  to  be  made^  the  consequence  would  be,  that 
whenever  lands  are  charged  with  the  payment  of  debts 
generally,  they  could  never  be  discharged  of  that  trust 
without  a  suit  in  this  court,  which  would  be  extremely 
inconvenient  No  instances  have  been  produced,  to 
shew  that  iq  any  other  respect  the  charging  land  with 
the  payment  of  debts  differs  from  the  directing  them  to 
be  sold  for  such  a  purpose ;  and,  therefore,  there  is  no 
reason  that  a  difference  should  be  established  in  this 
respect  The  only  objection  that  seemed  to  be  of 
weight  with  regard  to  this  matter,  is,  that  where  lands 
are  appointed  to  be  sold  for  the  payment  of  debts  gene« 
rally,  the  trust  may  be  said  to  be  performed  as  soon  as 
those  lands  are  sold ;  but  where  they  are  only  charged  with 

the 
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the  payment  of  debts,  it  may  be  said  that  the  trust  is     ^  19961 

not  performed  till  those  debts  are  discharged.     And  so 

&r,  indeed,  it  is  true,  that  where  lands  are  charged  with 

the  payment  of  annuities,  those  lands  will  be  charged 

in  the  hands  of  a  purchaser,  because  it  was  the  very  pur« 

pose  of  making  the  lands  a  fund  for  that  pa}rment,  that 

it  should  be  a  constant  and  subsisting  fund ;  but,  where 

lands  are  not  burthened  with  such  a  subsisting  charge, 

the  purchaser  ought  not  to  be  bound  to  look  to  the 

appUcation  of  the  money;  and  that  seems  to  be  the  true 

distaiction.'' 

In  Walker  ▼•  SnuMwood  (a),  John  SmaUmood  devised 
his  estates  to  his  son  Thomas  charged  with  the  pay- 
ment of  his  debts ;  Thomas  devised  to  his  wife  Debo^ 
rah  charged  with  the  payment  of  his  debts.  The 
creditors  of  John  and  Tkomas  filed  their  bill  against 
Deborah  and  a  mortgagee  of  Thomas.  After  the  answer 
had  been  put  in,  she  and  the  mortgagee  joined  in  a  sale 
to  Yeomansy  and,  on  a  supplemental  bill,  the  question 
was  whether  that  sale  could  stand ;  and  Lord  Camden^ 
after  sajring  that  the  creditors  have  a  right  to  call  on 
the  heir  or  devisee  to  execute  the  trust,  and,  treating 
it  as  a  rule  that  where  the  charge  is  general  the 
purchaser  is  not  bound  to  see  to  the  application 
of  the  purchase  money,  expressed  himself  thus:-— « 
'*  Though  a  general  charge  does  not  make  a  pur- 
chaser before  the  suit  see  to  the  application  of  the 
money,  yet  after  a  suit  commenced  I  should  hold  him 
bound  to  it/' 

In  Bonney  v.  Bi^ard  {b\  Lord  Kenyon^  though  the 
case  before  him  involved  only  leaseholds,  expressed 
strong  approbation  of  the  doctrine  laid  down  in 
jEUiot  V.  Merriman.     And,  in  discussing  an  authority 

cited 
(a)  AnA.  676.  (i)  1  Cox,  145. 
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2^^  ^  cited  in  Jenkins  v.  Hiles  (a),  Lord  Eldon  is  reported 
to  have  said  that  if  a  man,  by  deed  or  will,  charges 
or  orders  an  estate  to  be  sold  for  payment  of  his 
debts,  and  then  makes  specific  dispositions,  the  par- 
chaser  is  not  bound  to  see  to  the  application ;  it  is 
just  the  same  as  if  the  specific  bequests  were  out  of 
the  will. 


It  seems,  therefore,  clear  that  a  charge  of  this  i 
has  been  and  ought  to  be  treated  as  a  tmst,  which  gives 
the  creditors  a  priority  over  tlie  special  pm-poses  of 
the  devise;  and  no  doubt  is  raised  but  that,  on  the 
application  of  the  creditors,  the  Court  would,  in  a  suit  to 
which  the  executors  were  parties,  compel  the  trustees 
for  special  purposes  to  raise  the  money  requisite  for 
payment  of  the  debts.  If  so,  is  there  any  good  rea- 
son to  doubt,  but  that  the  trustees  and  executors  may 
themselves  do  that  which  the  Court  would  dompel  them 
.to  do  on  the  application  of  the  creditors  ? 

Though  the  advowson  is  devised  to  trustees  for 
special  purposes,  the  testator  has,  in  the  first  instance, 
charged  all  his  estates  with  payment  of  his  debts. 
The  charge  affects  the  equitable  but  not  the  legal  es- 
tate ;  and,  upon  the  construction,  the  trusts  of  the  will 
afiect  this  estate,  first,  in  common  with  the  testator's 
other  property  for  the  payment  of  debts,  and  next^ 
separately  for  the  special  purposes  mentioned  in  the 
will. 

Possibly,  upon  the  testator's  death,  it  might  not  be 
necessary  to  resort  to  the  real  estate  at  all  for  the  pay- 
ment of  the  testator's  debts ;  and,  if  it  should  be  neces- 
sary to  resort  to  the  real  estate,  some  part  ought  in  a 
due  administration  to  be  applied  in  payment  of  debts  be- 
fore 

(a)  0  Ve9.  654. 
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fore  other  parts,  and  it  is  said  that  the  necessity  for  1896. 
raising  money  to  pay  the  debts  out  of  the  real  estate,  and 
if  such  necessity  exists,  the  proper  select^ion  of  that  part 
of  the  real  estate  which  ought  to  be  first  sold  ought  to 
appear^  and  can  only  be  proved  by  the  Master's  report 
in  a  suit  for  the  administration  of  assets.  It  is  true  that, 
if  the  administration  of  assets  devolves  on  the  Court  by 
the  institution  of  a  suit  for  the  purpose,  the  Court,  in  tlie 
eocerciseof  its  jurisdiction,  acts  with  all  practicable  cau- 
tion, and  proceeds  in  strict  conformity  with  its'  establish- 
ed rules.  But  this  is  a  caution  exercised  not  for  the 
benefitof  the  creditors  or  at  their  instance ;  for  they  ask 
nothing,  and  have  a  right  to  nothing,  but  payment  of 
their  debts;  and  the  question  is  not,  what  the  Court 
thinks  it  right  to  do  for  the  benefit  of  the  persons  who 
have  claims,  subject  to  the  debts ;  but  whether  the  estate, 
subject  to  debts  by  the  will,  and  sold  and  conveyed  by 
the  devises  for  special  purposes  at  the  instance  of  the 
executors,  would  emain  in  he  hands  of  the  pur- 
chaser subject  to  any  claims  created  by  or  founded  ou 
the  will,  or  whether  there  is  any  obligation  to  see  done 
that  which  the  Court  would  do  in  a  suit  to  administer 
assets. 

An  argument  is  deduced  from  the  statutes  which 
have  made  real  estates  assets  in  courts  of  equity  for 
payment  of  simple-contract  debts ;  but  it  does  not  appear 
to  me  that  the  rule,  which  the  legislature  has  thought 
fit  to  apply  in  cases  where  the  real  estate  is  not 
charged  with  payment  of  debts,  is  necessarily  to  be  ap- 
plied in  cases  where  the  testator  has  charged  his  real 
estate  with  such  payment.  And  on  the  whole,  consider- 
ing that  the  charge  creates  or  constitutes  a  trust  for 
the  payment  of  debts,  or,  as  Lord  Eldon  in  one  place, 
adopting  the  language  of  Lord  Thurl&m^  expressed  it, 
diat  **  a  charge  is  a  devise  of  the  estate  in  substance 

and 
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and  efiect  pro  tanto  to  pay  the  debts,"  and  concsnTOig 
that  the  purchaser  is  not  bound  either  to  inquire  whether 
other  saflS^cient  property  is  iqpplicable,  or  ought  to  be  ap» 
plied  first  in  payment  of  debts,  or  to  see  to  the  applica- 
tion of  the  purchase  money,  I  think  that  the  excqition 
must  be  over  ruled. 

Exception  overruled. 


•    The  second  exception,  which  related  to  the  time  at 
which  a  good  title  was  shown,  was  abandoned. 


ilf<ireA9. 


RIPLEY  V.  MOYSEY. 


The  general 
personal  es- 
tate of  a  tes- 
tator is  liable 
to  all  costs 
occasioned  by 
his  mistake,  or 
rendered  ne- 
cessary for  the 
purpose  of  ob- 
taining the 
opinion  of  the 
Court  on  the 
construction 
of  his  will, 
though  some 
of  those  costs 
may  baye  been 
incurred  in 
proceeding 
afiecting  the 
real  estate 
only,  and  the 
result  of  which 
was  to  benefit 
a  devisee  of 
the  real  estate. 


riiHE  testator  devised  a  real  estate,  subject  to  the 
-^  payment  of  a  corn-rent,  for  a  charitable  purpose 
to  Christopher  Wilson.  It  appeared,  by  the  Master's 
report,  that  the  Christian  name  of  the  person,  to  whom 
the  testatrix  intended  to  give  the  estate,  was  James  in- 
stead of  Christopher. 

Mr.  Beames  and  Mr.  Simons^  for  the  residuary  legatee, 
submitted  that  the  costs  of  the  inquiry  as  to  the  identity 
oi  James  Wilson,  and  the  costs  of  making  the  Attorney- 
General  a  party,  for  the  purpose  of  having  the  charge  bf 
the  corn-rent  declared  void  under  the  Mortmain  Act, 
ought  to  be  borne  by  the  devisee,  for  whose  benefit  the 
inquiry  was  made,  and  who,  by  the  result  of  the  suit  to 
which  the  Attorney-General  was  a  necessary  party,  had 
acquired  the  estate  exonerated  from  the  charge. 

Mr.  Kindersla/,  contrd. 


The 
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The  Master  of  the  Rolls. 

.The  inquiry  was  rendered  necessary  by  this  mistake       Riflit 
of  the  testatrix,  and  the  residuary  legatee   is    only       Motut. 
entitled  to  the  residue  of  the  personal  estate,  after 
payment  of  all  costs  and  charges  occasioned  by  the  wilL 


BOOTH  V.  LEYCESTER.  Feb.2z. 

k  PETITION  was  presented  in  this  cause  by  the  An  injunction 
"^^  Defendants,  praying  that  the  Plaintiff  Booth  might  JJfJJJSn  the 

be  restrained  from  proceedinir  in  a  suit  which  he  had  in-  Plaintiff  from 

prosecuting 
stituted  in  the  Court  of  Chancery  in  Ireland^  as  the  a  suit  not 

assignee  of  certain  annuities  granted  by  the  late  Sir  John  ^^^^-^^^ 

Roger  Palmer  (to  which  the  English  and  Irish  estates  land,  the  sub- 

of  Sir  J.  R.  Paljner  were  alleged  to  be  subject),  for  the  ihe\rt^teyg 

purpose  of  recovering  the  arrears   of  those  annuities,  the  same  as 

The  Irish  suit  had  not  been  brought  to  a  hearing,  and  the  instituted  in 

ground  upon  which  the  injunction  was  sought,  was,  that  **^*^  Court, 

the  subject-matter  of  the  suit  was  exactly  the  same  as  this  Court  had 

that  of  the  cause  in  which  this  petition  was  presented,  pronounced  a 

decree,  re- 
and  in  which  a  decree  had  been  pronounced  by  this  fusing  the  re- 
Court  agamst  the  claim  of  the  Plaintiff  (a).  [^  piSffi^ 

•  Mr.  Spence  and  Mr.  Tinney^  in  support  of  the  peti- 
tion, cited  Harrison  v.  Gumey  (i),  Clarke  v.  The  Earl 
of  Ormonde  (c),  and  Lord  Portarlington  v.  SouUy  (d). 

Mr.  Pemberton  and  Mr.  Kindersleyy  contra^  admitted 
that  die  subject-matter  of  the  two  suits  and  the  reh'ef 
sought  were  the  same,  and  that  an  application  might 

properly 

(a)  iuprh^  p.  247,  (c)  Jac,  546. 

{h)  %J.^W.  563.  \d)  3  Mylnel^  Keen,  104. 
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1837.  properly  have  been  made  in  Ireland  for  staying  die 
proceedings  in  the  Lish  cause,  on  the  ground  that  the 
subject  of  the  suit  was  res  judicata  in  this  Court. 
Such  an  application  could  not,  upon  the  authori- 
ties—  and  there  had  been  some  very  recent. decisions 
upon  the  point— have  been  refused  by  the  Coiirt 
of  Chancery  in  Ireland.  But  they  submitled  that, 
in  this  cause,  the  application  could  not  be  granted, 
because  the  Court  had  no  jurisdiction  to  interfere  with 
the  proceedings  of  a  foreign  court  Even  if  the  Court 
had  jurisdiction,  the  Defendants  had  no  equitable  right 
to  call  upon  the  Court  for  its  interposition,  inasmudi 
as  both  the  English  and  Irish  suits  had  been  instituted 
so  long  ago  as  the  year  188S,  and  they  had  never  taken 
any  steps  to  stop  the  Irish  suit. 

The  Master  <^the  Rolls. 

It  has  been  justly  observed  at  the  bar  that,  if  an 
application  had  been  made  to  the  Court  of  Chancery  in 
Ireland  to  stay  the  proceedings  in  the  suit  pending 
in  that  Court,  on  the  ground  that  the  subject-matter  of 
it  was  res  judicata  in  a  Court  of  competent  jurisdiction 
in  this  country,  the  authorities  upon  this  point  would 
probably  have  induced  that  Court  to  accede  to  the  ap- 
plication. The  question  is,  whether,  with  these  autho- 
rities before  me,  I  ought  to  put  the  parties  to  go  to 
Ireland^  in  order  to  obtain  an  order  which  this  Court 
has,  undoubtedly,  jurisdiction  to  make  at  once.  As  it 
appears  that  these  suits  were  instituted  for  the  same 
matter  in  all  respects,  and  there  has  been  an  adjudication 
upon  that  matter,  from  which  there  may,  indeed,  be  an 
appeal,  but  which,  for  the  present,  must  be  considered 
as  final,  I  think  I  should  not  be  performing  my  duty, 
if  I  permitted  the  Plaintiff  to  go  on  with  the  proceed- 
ings in  Ireland.  The  injunction  prayed  by  this  petition 
must,  therefore,  be  granted. 
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HOWARD  V.  RHODES.  Mttrcfi  is. 

'T'HE  bill  was  filed  by  the  several  parties  interested  ^jf  ^"^li 

under  a  will  (some  of  whom  were  infants),  against  coststoatms- 
the  four  Defendants  named  executors  and  trustees  in  ^'!J[»^^e^ 
the  will,  for  the  purpose  of  having  a  new  trustee  i^point-  declines  to  per- 
ed  in  the  room  of  the  Defendant  Charles  Lane^  who  reposed  in  him 
was  desirous  of  beinir  discharired  from  the  trusts  reposed  and  thereby 
•     u-     1      .!_        11   Ti.         L  •  .  •     J    •      renders  a  suit 

m  nim  by  the  will,  there  bemg  no  power  contained  in  for  the  ap- 

the  will  for  appointing  new  trustees.     The  DefendanU  pointmcntof  a 

,  ^      new  trustee 

had  all  proved  the  will  and  acted  in  the  trusts  thereof,     necessary. 

The  Defendant  Charles  Lane,  by  his  answer,  ad* 
mitted  that  he  was  desirous  of  being  discharged  from 
the  trusts  reposed  in  him  by  the  testator's  will  upon  be- 
ing properly  released  and  indemnified  in  respect  thereof. 

Mr.  Liqyd,  for  the  Plaintiffs,  asked  for  the  usual  re- 
ference to  the  Master  to  approve  of  a  new  trustee. 

Mr.  Sharpe^  for  the  continumg  trustees. 

Mr.  Lane^  for  the  retiring  trustee,  asked  for  the 
costs  of  that  Defendant  and  certain  extra  expenses  which 
had  been  incurred  by  him  in  respect  of  this  suit 

The  Master  of  the  Rolls  said  the  Defendant,  in  his 
answer,  assigned  no  reason  for  his  retirement,  and  that 
no  costs  could  be  allowed  to  a  trustee  so  declining  to 
perform  the  trusts  reposed  in  him. 

Mr.  Lane  submitted  that  no  costs  were  asked  against 
the  retiring  trustee  by  the  Plaintifis. 

The 
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V, 

Rhodes. 


The  Master  of  the  Rolls  said  it  was  the  duty  of  the 
Court  to  protect  the  estate  against  being  barthened  with 
the  costs  of  a  trustee  who  had  declined,  without  any 
cause  assigned,  to  perform  the  trusts  reposed  in  him, 
and  had  thereby  rendered  this  suit  unnecessary. 


The  usual  reference  was  directed,  and  no  order 
made  as  to  costs* 


April  99. 


MARR  V.  WILLIAMa 


Where  the 
Defendant  had 
presented  a 

Ktition  to  the 
»rd  Chan- 
cellor to  have 
a  demurrer  set 
down  to  be 
heard  before 
the  Vice- 
Chancellor, 
and  before  the 
order  was  ob- 
tained upon  it, 
the  Plaindfi; 
who  knew  of 
the  application 
made  by  the 
Defendant, 
presented  a 
petition  to  the 
Master  of  the 
Rolls  to  have 
the  demurrer 
heard  in  this 
court,  and  ob- 
tained an 
order  upon 
thatpetition, 
the  PlaintifT 
was  held  to  be 
entitled  to  his 
order. 


IMTR.  TEED  moved,  on  behalf  of  the  Defendant^  to 
-^^-^  discharge  an  order  obtained  by  the  Plaintiff  under 
the  following  circumstances.  The  bill  was  filed  for  the 
specific  performance  of  an  agreement,  and  the  Defendant 
filed  a  general  demurrer  for  want  of  equity  on  Satur^ 
day,  the  23d  of  April  On  Monday,  the  85th,  the 
Defendant's  solicitor  presented  a  petition  to  the  Lord 
Chancellor  at  the  secretary's  oflSce,  to  have  the  demur- 
rer set  down  for  hearing  before  the  Vice-ChanceUor. 
According  to  the  course  of  that  office,  petitions  are  not 
answered  until  the  day  after  they  are  presented.  On 
the  same  25th  of  April,  the  Plaintiff,  having  notice  of 
the  application  made  to  the  Lord  Chancellor,  presented 
a  petition  to  the  Master  of  the  Rolls,  for  an  order  to  set 
down  the  demurrer  to  be  heard  before  his  Lordship, 
and  that  order,  by  the  course  at  the  office  of  the  secre- 
tary of  petitions  to  the  Master  of  the  Rolls,  was  drawn 
up  immediately  and  served,  on  the  same  day,  on  the  De- 
fendant's clerk  in  court.  The  order  for  setting  down  the 
demurrer  before  the  Vice- Chancellor  was  not  drawn  up 
till  the  following  day.     Under  these  circumstances  he 

submitted 
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sabmitted  that,  as  the  Plaintiff  had  notice  of  the  ap* 
plication  made  to  the  Lord  Chancellor,  the  order  for 
setting  down  the  demurrer  to  be  heard  in  this  Court 
had  been  irregularly  obtained. 

Mr.  Pembertanj  contrd,  said  that  notice  had  nothing 
to  do  with  this  question,  for  a  mere  petition  for  an 
order,  before  any  order  had  been  obtained  upon  it,  was 
a  nullity  which  the  Court  could  not  take  into  its  oonsi* 
deration.  Each  party  had  a  right  to  set  down  the  demur- 
rer to  be  heard,  and,  the  Plaintiff,  having  first  obtained 
and  served  his  order,  was  entitled  to  have  the  demurrer 
heard  in  the  Court  which  he  had  thought  proper  to 
choose. 

The  Master  of  the  Rolls  said  this  was  evidently  a 
contest  between  the  solicitors  of  the  parties  with  a  ^iew 
to  the  retainer  of  particular  counsel ;  but,  however  in« 
convenient  such  a  course  might  be,  he  had  no  authority 
to  deprive  the  Plaintiff  of  the  order  which  he  had 
obtained  in  priority  to  the  Defendant. 


^63 


1887. 
Mamk 

V. 
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SIMPSON  V.  LORD  HOWDEN. 


March  1.  8s 


THE  bill  was   filed  by  Sir  John  Simpson^   knight,  gy  an  agree- 
the  Right  Honourable  James  Meek,  lord  mayor  i^^^^^^ 

of  the  city  of  Yorky  George  Hudson  and  Thomas  Bach-  peer  of  parlia* 

J»^,^^  ment,Bnd 
*^^  proprietors  of 
sbares  in  a  projected  railway,  it  was  stipulated  on  the  one  hand  that  Lord  H,  should 
withdraw  hu  opposition  to  a  bill  in  parliament  for  establishing  the  railway  according 
to  a  certain  line,  and  on  the  other  hand,  that  the  proprietors,  on  the  oill  passing, 
should  pay  certain  sums  to  Lord  H,  by  way  of  compensation  for  the  injury  his  land 
would  sustain,  and  use  their  best  endeavours  to  procure  a  deviation  from  the  ori- 
ginal line  in  the  next  session  of  parliament 

After  the  bill  for  establishing  the  railway  had  passed,  the  proprietors  filed  a  bill 
to  have  the  agreement  delivered  up  to  be  cancelled,  as  bemg  contrary  to  public 
policy,  and  therefore  void.  A  general  demurrer  for  want  of  equity  to  the  bill  was 
pver-ruled.   Sendde^  that  such  an  agreement  is  contrary  to  public  policy  and  illegals 
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house  against  Join  Francis,  Lord  Hamden^  anditprmjed 
that  it  might  be  declared  that  the  agreement  between 
the  Defendant  and  the  Plaintiffs  in  the  bill  mentioned 
was  void,  and  that  it  might  be  delivered  up  to  the 
Plaintiffs  to  be  cancelled,  and  that  the  Defendant  might 
be  restrained  by  injunction  from  proceeding  in  an  actioa 
commenced  by  him  upon  the  said  agreement  for  en- 
forcing the  payment  of  the  sum  of  5000/. ;  and,  if  it 
should  appear  to  the  Court  that  the  agreemoit  was  not 
void  in  law,  then  that  it  might  be  declared  tbat»  acoordiog 
to  the  true  intent  of  the  parties  thereto,  the  sum  of  5000L 
did  not  become  payable  by  the  Plaintiffs  to  the  Defend- 
ant except  under  the  circumstances  and  upon  tbe.ocm- 
dition  therein  mentioned. 


The  bill  stated  that  in  the  year  1835  a  company 
was  formed  under  the  name  of  "  The  York  and  North 
Midland  Railway  Company^^  for  making  a  railway  finom 
the  city  of  York  to  and  into  the  township  of  AUtofts  in 
the  parish  of  Normanton  in  the  county  of  York;  and 
that  a  great  number  of  persons  subscribed  for  and  be- 
came proprietors  of  shares  in  the  said  Company,  and 
that  at  the  time  of  entering  into  the  agreement  in  qaes* 
tion,  the  Plaintiffs  were  subscribers  for  and  proprietors 
of  a  considerable  number  of  such  shares.  That  prepar- 
ations were  made  during  the  year  1835  for  applying  to 
parliament  for  an  act  to  incorporate  the  Company,  and 
to  give  them  compulsory  powers  to  purchase  lands,  and 
other  powers  necessary  for  making  and  completing  the 
railway ;  and  that,  in  compliance  with  the  parliamentary 
regulations  in  that  behalf  the  line  of  the  intended  rail* 
way  had  been  surveyed,  and  the  maps  or  plans  of  the 
line  deposited  in  the  respective  offices  of  the  clerks  of 
the  peace  of  the  several  districts  through  which  the  in- 
tended line  was  to  pass. 
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The  bill  then  stated  that  the  Right  Honourable  John 
H^ancis  Lord  Hcmden^  a  peer  of  the  Upper  House  of 
Parliament,  was  the  proprietor  of  lands  through  a 
portion  of  which  the  line  of  the  intended  railway  was 
described  as  passing ;  that,  when  the  proposed  line  be-/ 
came  known  to  Lord  Hctmden^  he  in  the  first  instance 
made  no  objection  to  it,  but  only  stipulated  that  it 
should  be  made  to  pass  at  as  great  a  distance  as  possi- 
ble from  his  house  and  lands,  and  that  such  stipulation 
was  complied  with;  but  that  afterwards,  without  any 
cause  assigned,  he  expressed  himself  to  be  opposed  to 
the  line  of  the  said  railway,  and  required  that  it  should 
be  entirely  withdrawn  from  his  lands,  but  that  such  op- 
position was  expressed  by  him  at  too  late  a  period  to 
enable  the  Company  to  survey  a  new  line,  and  prepare 
and  deposit  the  necessary  plans  and  maps  within  the 
time  requisite  for  obtaining  an  act  of  parliament  in  the 
then  ensuing  session. 

The  bill  farther  stated  that,  upon  the  bill  for  incor- 
porating the  Company  being  introduced.  Lord  Hawden 
presented  a  petition  to  the  Commons  House  of  Parlia- 
ment, wherein  he  complained  that  the  said  line  of  railway 
was  injudiciously  chosen  and  unnecessarily  injurious  to 
his  estate ;  and  the  Company  having  reason  to  fear  that, 
from  his  personal  influence  in  the  Upper  House  of 
Parliament,  his  opposition  there  would  endanger  the 
passing  of  the  bill,  were  induced  to  enter  into  a  treaty 
with  him  for  putting  an  end  to  such  opposition. 


The  bill  then  stated  that  the  Plaintiffs,  as  proprietors 
of  shares  in  the  said  Company,  became  parties  to  and 
signed  a  memorandum  of  agreement,  dated  the  4th  of 
May  1836,  and  made  between  Lord  Hawden  of  the 
one  part  and  the  Plaintiffs  of  the  other  part,  whereby 
afier  reciting,  among  other  things,  that  a  bill  had  been  in- 

VoL.  L »  Q  J  troduccd 
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troduoed  into  parliament  for  making  the  railway  intend- 
ed by  the  Company,  and  that  the  line  thereof,  according 
to  sach  bill,  and  the  m^s  or  plans  deposited  for  the 
purposes  thereof,  would,  to  a  considerable  extent,  paas 
through  the  estates  of  Lord  Hawderif  and  that,  as  Lord 
Hawden  considered  the  same  would  be  a  great  injury 
and  detriment  to  his  estates,  he  was  therefiH«  a  dissen- 
tient from  such  undertaking,  and  would  oppose  the  pass- 
ing of  the  bill ;  and  also  reciting  that  the  Plaintiflb,  in 
their  individual  capacities,  and  not  merely  as  proprietors 
of  the  said  projected  railway,  had  proposed  to  Lord  Htm^ 
derUi  that,  if  he  would  withdraw  his  opposition  to  thebill^ 
and  assent  to  the  said  railway,  they  would  endeavour  to 
deviate  the  line  proposed  in  the  map  or  plan  deposited  for 
the  purposes  of  the  biU,  and  would  endeavour  to  carry 
such  deviated  line  in  the  direction  shewn  in  the  map  or 
plan  annexed  to  the  agreement,  and  forthermore  that,  in 
case  the  bill  then  in  parliament  for  making  such  railway 
should  pass  into  a  law  in  the  then  session  of  parliament, 
the  Plaintifis  should  be  bound  by  the  stipulations  and 
agreements   thereinafter  contained;   it  was   witnessed, 
and  Lord  Howden  thereby  agreed   that,  in  consider- 
ation of  the  stipulations   and  agreements  thereinafter 
contained  being  observed  and  performed,  he  did  thereby 
withdraw  his  opposition  to  the  bill,  and  give  his  assent 
thereto;  and  the  Plaintiffs  thereby  agreed,  that   they 
would  apply  during  the  then  next  session  of  parliament, 
and  use  their  best  endeavours  to  obtain  an  act  to  en- 
able them  to  deviate  their  line  as  proposed  in  the  plan 
drawn  in  the  .margin  of  the  agreement,  and  furthermore, 
that  in  case  the  bill  then  in  parliament  for  making  the 
said  railway  should  be  passed  into  a  law  within  the  then 
session,  the  Plaintiffs,  or  some  or  one  of  them,  their  or  his 
respective  heirs,  executors,  or  administrators,  some  or  one 
of  them,  or  the  said  Company,  should  within  six  calen- 
dar months  after  the  act  then  before  parliament  should 
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have  received  the  royal  assent,  pay  to  Lord  H&wden^ 
his  executors,  administrators,  or  assigns,  and  as  parts  of 
his  personal  estate,  the  sum  of  5000/.,  as  and  towards 
compensation  for  the  damage  and  detriment  which  the  re* 
sidence  and  estates  of  Lord  Howden  would  sustain  from 
the  said  railway  passing  according  to  such  deviated  line, 
and  exclusive  of  and  without  prejudice  to  the  further 
compensation  to  be  made  to  him  Lord  Hamden,  his 
heirs,  or  assigns,  in  the  event  of  the  said  deviated  line 
not  being  ultimately  adopted ;  and  without  prejudice  to 
such  further  compensation  for  any  such  injury  and  da- 
mage as  thereinafter  expressed  And  further  that,  in 
case  the  bill  then  in  parliament  should,  within  the  then 
present  session,  be  passed,  for  making  the  railway 
according  to  the  present  parliamentary  plan,  then  the 
Plaintiffs,  or  some  or  one  of  them  or  the  Company, 
should  in  the  next  session  of  parliament,  apply  and  use 
dieir  best  endeavours  for  obtaining  an  amended  act  for 
deviating  the  line  of  the  railway  as  proposed  in  the  plan 
drawn  in  the  margin  of  the  agreement;  and  in  case  the 
Plaintifis,  or  some,  &c.  should  not  obtain  such  an  amend- 
ed act,  by  reason  of  a  dissolution  of  parliament,  or  other 
inevitable  obstacle,  or,  in  that  case,  during  the  ses- 
sion of  parliament  then  next  following,  then  the  Plain- 
tifis, or  some,  &c.  should  within  three  calendar  months 
after  the  amended  act  should  have  passed,  or  after  the 
failure  to  obtain  such  amended  act,  pay  to  Lord  H<m» 
den,  his  executors,  &c.,  such  additional  sum  of  money , 
over  and  above  the  sum  of  5000/.  by  way  of  compens- 
ation, as  should  be  fixed  by  such  reference  or  umpirage 
as  thereinafter  mentioned,  exclusive  of  and  without 
prejudice  to  such  further  compensation  as  thereinafter 
expressed ;  and  also  that  the  Plaintiffs,  or  some  or  one 
of  them,  their  or  his  heirs,  &c.,  or  the  said  Company, 
should  previously  to  using  any  part  of  the  lands  of^Lord 
Howden^  his  heirs  or  assigns,  pay  to  him  or  them  the 
Q,q  2  sum 
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sum  of  100/.  for  every  acre  of  such  lands  so  used  for 
the  purposes  of  the  railway.  And  it  was  further  agreed, 
that  such  further  damage  and  detriment  as  "should  be 
sustained  by  Lord  Hawden,  by  the  railway  passing 
otherwise  than  according  to  the  proposed  deriated  line, 
should  be  fixed  and  determined  by  arbitrators  in  the 
manner  therein  mentioned. 


The  bill  proceeded  to  state,  that  after  the  said  agree- 
ment had  been  entered  into,  Lord  Howden  withdrew  his 
opposition  to  the  bill,  and  the  same  passed  both  Houses 
of  Parliament,  and  on  the  21st  of  June  1836,  received 
the  royal  assent ;  and  the  persons  therein  named  were 
incorporated  by  the  name  of  **  The  York  and  North 
Midland  Railway  Company^  That  the  line  of  the 
railway,  authorised  by  the  act,  was  the  original 
line  described  in  the  maps  or  plans,  which  had 
been  deposited  in  the  offices  of  the  clerks  of  the 
peace  for  the  purpose  of  the  said  act,  without  any 
deviation  therefrom ;  but  that,  after  the  passing  of  the 
said  act,  and  before  the  company  had  entered  upon 
or  taken  possession  of  any  part  of  the  lands  of  Lord 
Howden,  a  new  and  more  direct  line  of  railway,  by  which 
nearly  three  quarters  of  a  mile  in  distance  would  be 
saved,  was  recommended  to  them  by  their  en^neer,  and 
they  resolved  to  adopt  the  same  as  preferable  to  any 
other  line  ;  and  a  petition  for  leave  to  introduce  a  bill 
to  enable  the  company  to  adopt  such  new  line,  in  lieu 
of  the  deviated  line  mentioned  and  referred  to  in  the 
agreement,  had  been  presented  to  Parliament ;  and  that, 
by  the  adoption  of  such  new  line  in  the  construction  of 
the  railway,  they  would  altogether  avoid  the  lands  of 
Lord  Howden,  no  part  whereof  would  be  required  or 
used  by  the  company,  and  no  such  damage  or  detri- 
ment, therefore,  would  be  sustained  by  any  of  the  lands  of 

Lord 
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Lord  Homlen^  as  was  contemplated  at  the  time  when 
the  said  agreement  was  entered  into. 

The  bill  further  stated,  that  the  Plaintiffs  had  been 
advised  that  the  said  agreement  was  against  piibiic  po- 
licy, and  that  no  demand  could  be  sustained  by  either  of 
the  parties  thereto  against  the  other  in  respect  thereof. 
And  further,  that  if  the  agreement  had  been  legal,  it 
was  not  the  intention  of  the  parties  thereto  that  Lord 
Howden  should  be  entitled  to  call  upon  the  Plaintiffs  for 
the  payment  of  the  sum  of  5000/.,  by  the  agreement 
stipulated  to  be  paid  as  a  compensation  for  the  damage  or 
detriment  which  it  was  then  supposed  his  lands  would  sus- 
tain from  the  passing  of  the  line  of  railway  through  them, 
unless  and  until  it  should  appear,  that  some  damage  or 
detriment  would  by  that  means  be  sustained. 

The  bill  then  stated  that  Lord  Hawden  had,  never- 
theless, commenced  and  was  prosecuting  an  action 
against'  the  Plaintiffs  for  the  recovery  of  the  said 
sum  of  5000/.,  and  prayed  an  injunction  as  above 
mentioned. 

To  this  bill  the  Defendant  put  in  a  general  demurrer 
for  want  of  equity. 

Mr.  TresUmj  Mr.  Koey  and  Mr.  BetheU,  in  support 
of  the  demurrer. 

It  is  clear,  upon  the  authorities,  that  the  withdraw- 
ing of  opposition  to  a  bill  in  Parliament  is  a  good  con- 
sideration for  an  agreement.  The  point  was  expressly 
raised  in  The  VauxhaU  Bridge  Compamf  v.  Earl 
Spencer  (a).     In  that  case  the  proprietors  of  Battersea 

Bridge 
(a)  '2  Mad.  356.,  and  Joe.  64. 
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Bfidge  declared  their  intention  of  opposing  the  bill 
for  the  intended  building  of  VauxhaU  Bridge^  unless 
a  sum  of  money  was  paid  or  secured  to  them  as  an 
indacement  to  withdraw  their  opposition,  and  a  bond 
was  in  fact  given  by  certain  members  of  the  com- 
mittee of  subscribers  to  the  intended  VauxhaU  Bridge 
to  the  proprietors  of  Battersea  Bridge  to  secure  to  them 
the  payment  of  the  sum  of  5000Z.,  when  the  intended 
bridge  should  become  passable,  the  same  to  be  paid 
to  certain  trustees  on  a  given  day,  and  to  be  laid  out 
by  them  in  the  purchase  of  stock,  to  accumulate 
until  the  bridge  should  be  built.  A  deed  of  covenant 
and  declaration  of  trust  was  executed,  and  the  sum  of 
5000Z.  invested,  in  pursuance  of  the  agreement.  Ther% 
as  here,  the  VauxhaU  Bridge  Company  filed  their  bill  to 
be  relieved  from  the  agreement,  insisting  that  it  was  a 
fraud  upon  the  legislature,  and  contrary  to  public  po- 
licy. To  that  bill  a  general  demurrer  was  put  in,  which 
was  overruled  by  Sir  Thomas  Plumerj  who  inclined  to 
the  opinion  that  the  agreement  was  contrary  to  public 
policy  and  illegal.  When  the  cause  came  to  be  heard, 
it  was  decreed  that  the  bill  should  be  retained  for  a  year, 
and  that  an  action  should  be  brought  by  the  obligees 
in  the  bond,  which  the  Plaintiff  in  equity  were  to 
be  at  liberty  to  defend.  From  that  decree  the  Plain* 
ti£Ps  appealed,  and,  upon  the  appeal,  Lord  Eldon,  though 
he  did  not  vary  the  decree,  because  the  matter  was  as 
capable  of  being  tried  at  law  as  in  a  court  of  equity, 
expressed  a  clear  opinion  that  there  was  nothing  ille* 
gal  in  the  agreement,  and  that  a  party  likely  to  be  pre- 
judiced by  the  passing  of  a  private  bill  in  parliament 
might  lawfully  take  a  sum  of  money,  or  a  security  for  a 
sum  of  money,  in  consideration  of  his  withdrawing  his 
opposition  to  the  bill.  The  late  case  of  Edwards  v.  The 
Grand  Junction  Railway  Company  (a),  is  an  authority 

to 
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to  the  same  effect,"  the  Lord  Chancellor  having  in  that 
case  referred  to  the  case  of  the  VauxhaU  Bridge  Com- 
pawf  V.  Earl  Spencer^  and  observed  that  Lord  EUoffs 
opinion  was  a  strong  authority  in  favour  of  the  propo- 
sition that  the  withdrawing  opposition  to  a  bill  in  parlia-- 
ment  might  be  a  good  consideration  for  a  contract*  In 
a  more  recent  case  Lord  Peire  agreed  with  the  Essex 
Railway  Company  to  withhold  hb  opposition  to  the  bill 
jor  establishing  the  railway  in  consideration  of  a  sum  of 
money  for  the  injury  which  his  land  would  sustain  by 
the  project.  The  company  afterwards,  considering  the 
agreement  which  they  had  entered  into  with  Lord  P^e 
unreasonable,  summoned  a  jury,  according  to  the  regula- 
tions of  the  act,  for  assessing  the  damage  actually  sus* 
tamed.  Lord  PetreHeA  a  bill  for  specific  performance  of 
the  agreement  and  an  injunction.  An  ex  parte  injunction 
was  granted  by  the  Lord  Chancellor,  all  the  circum- 
stances of  the  case  having  been  fully  brought  before  him; 
and  no  attempt  has  been  since  made  to  dissolve  it.  An- 
other ground  upon  which  the  demurrer  to  the  present  bill 
ought  to  be  allowed  is,  that  there  is  no  pretence  for 
withdrawing  the  case  from  the  decision  of  a  court  of  law, 
which  is  perfectly  competent  to  decide  the  question, 
whether  the  agreement  is  or  is  not  against  public  po- 
licy. Lord  Howden  might,  if  he  were  so  advised,  demur  to 
the  plea  of  the  Defendant  at  law,  so  as  to  put  that  ques- 
tion in  issue,  and  have  it  decided  by  the  Judges  sitting 
in  banc.  The  bill  in  efiect  calls  upon  this  Court  to 
determine  that  it  is  not  competent  to  a  court  of  law 
to  decide  upon  the  validity  of  this  agreement.  TThe 
Company,  having  succeeded  in  obtaining  the  sanction  of 
parliament  to  the  existing  project,  may  not  apply  for  a 
variation  of  the  line  of  road  in  pursuance  of  the  agree- 
ment ;  or,  if  they  do  apply,  they  may  not  succeed  in  in- 
ducing parliament  to  consent  to  the  proposed  alteration 
in  the  line  of  road.  In  either  of  these  cases  Lord  How^ 
Q  q  4t  den 
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den  w91  be  entitled  to  the  compensadon  secured  by  the 
agreement;  and  it  is,  therefore,  against  all  conscience 
and  equity  to  call  for  the  delivery  up  of  the  agre^nent 
to  be  cancelled. 


Mr.  Pemberton^  Mr.  Kindenletf^  and  Mr.  WHbrahamf 
eanird» 

The  grounds  upon  which  the  bill  seeks  to  have  this 
agreement  delivered  up  to  be  cancelled,  are,  first,  that  it  is 
a  void  agreement,  because  contrary  to  public  policy;  se* 
condly,  that  the  consideration  for  the  agreement  has 
failed,  or  is  likely  to  fail ;  thirdly,  that  the  construction 
put  upon  the  agreement  by  Lord  Howden  is  harsh,  un- 
conscionable, and  contrary  to  the  intention  of  the  parties 
when  they  entered  into  it ;  fourthly,  that  it  is  extremely 
doubtful  whether  a  court  of  law  can  advert  to  those 
circumstances  which  it  is  competent  to  a  court  of  equity 
to  take  into  its  consideration,  in  order  to  do  justice  be- 
tween the  parties;  and,  lastly,  that,  even  if  a  court  of  law 
can  enter  into  those  considerations,  a  court  of  equity 
has  concurrent  jurisdiction  to  examine  into,  and  de- 
cide upon  the  validity  of  the  agreement,  and  can  more- 
over order  the  agreement  to  be  delivered  up  to  be  can* 
celled. 


The  first  question  is  one  of  great  public  importance, 
and  is  wholly  unaffected  by  decbion,  for  the  ground,  up- 
on which  this  agreement  is  impeached  as  illegal,  because 
contrary  to  public  policy,  is  wholly  distinct  fi*om  that 
on  which  the  validity  of  the  agreement  wa3  questioned  in 
the  case  of  The  Vauxhall  Bridge  Company  v.  Earl  Spenr 
cer.  First,  we  say  that  the  agreement  is  a  fraud  upon  the 
landowners,  through  whose  lands  the  railway  is  to  pass ; 
secondly,  it  is  a  fraud  upon  the  legislature,  inasmuch  as  it 
is  an  agreement  to  procure  the  sanction  of  Parliament 
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to  a  line  of  road  which  it  was  not  intended  to  adopt; 
thirdly,  the  agreement  is  illegal,  because  Lord  Hawden 
being  a  peer  of  parliament  and  possessing  in  that  char- 
acter great  influence,  is  bound  to  use  it  for  the  public  in* 
terest,  and  cannot  legally  place  himself  in  a  situation  in 
which  his  private  interest  is  inconsistent  with  the  p«>per 
exercise  of  his  public  duties.  The  agreement  in  the  case 
of  The  VauxhaU  Bridge  Company  v.  Earl  Spencer  was 
an  agnsement  between  an  established  company  and  the 
proprietors  of  a  rival  undertaking  which  was  not  estab- 
iished,  by  which  the  former  consented  to  withdraw  their 
opposition  on  certain  terms.  In  that  agreement,  all  the 
persons  interested  in  the  Battersea  Brieve  concern  were 
represented  by  the  fa^^sea  Bridge  company,  and  were^ 
consequently,  substantial  parties  to  the  transaction;  it 
difllered  entirely,  therefore,  from  the  agreement  between 
'Lord  Hawden  and  the  Plaintifls,  in  which  a  single  landr 
owner  contracts  for  a  private  advantage  behind  the  backs 
of  all  the  other  landowners  interested  in  the  transaction. 
'  As  between  the  parties  to  the  agreement  in  that  case  there 
was  no  concealment;  but  it  was  a  very  important  ques- 
tion in  the  cause  whether  the  transaction  had  or  had  not 
been^  concealed  from  the  legislature,  and  the  action  at 
iaw  seems  to  have  been  directed  to  try  that  question, 
though  this  does  not  distinctly  appear  in  the  report. 
Lord  Eldon  was  of  opinion  that  the  legality  of  the  agree- 
ment might  well  have  been  determined  in  a  court  of 
'equity,  but,  as  a  court  of  law  had  concurrent  jurisdiction, 
he  did  not  think  fit,  or  see  any  occasion,  to  vary  the  de- 
cree. There  is  nothing  in  Lord  Eldan^s  judgment  to 
warrant  the  conclusion  that  in  no  case  would  a  secret 
agreement  to  withdraw  opposition  to  a  bill  in  parlia- 
ment be  a  fraud  upon  the  legislature.  In  Edwards  v. 
The  Grand  Junction  Railway  Company,  the  question 
"^vhether  the  agreement  was  a  fraud  upon  the  legislature 
did  not  arise. 

Can 
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Can  any  thing  be  more  contraiy  to  jostioe   and 
public  policy,  or  a  grosser  fraud  upon  the  prorisions 
in  acts  of  this  description  by  which  the  great  body  of 
landowners  through  whose  lands  the  projected  railway  is 
to  pass  are  intended  to  be  protected,  than  that  a  single 
proprietor  of  great  wealth  and  influence,  or  half  a  doaen 
such  proprietors,  shall  give  their  support  in  parliaount 
to  a  measure  which  must  work  great  private  inconve- 
nience to  many  of  the  landowners,  on  the  score  of  its 
being  highly  beneficial  to  the  public,  while  at  the  same 
time  they  have  entered  into  a  secret  agreement  with  the 
proprietors,  by  which  they  have  secured  to  themselves 
a    large   pecuniary    emolument   in    consideration   of 
withdrawing  their  opposition  to  the  measure?    If  there 
is  any  wisdom  or  policy  in  that  part  of  the  law  which 
declares  that,  if  a    debtor   enter  into  a   compoaitiaii 
with  his  creditors,  no  creditor  shall  accept  a  private 
security  or  particular  advantage  in  preference  to  the  rest, 
is  not  the  principle  upon  which  that  law  is  founded 
precisely  applicable  to  the  present  case?    The  private 
advantage,  which  Lord  Howden  seeks  to  derive  from 
the  stipulations  contained  in  this  agreement,  is  unjust  to 
all  the  other  landowners,  and  wholly  inconsistent  with 
the  clauses  in  the  act  of  parliament,  providing  the 
mode  in  which  the  damage  to  each  landowner  shall  be 
ascertained. 


The  agreement  is  not  only  a  fraud  upon  the  land- 
owners,  but  it  is  a  fraud  upon  the  legislature  and  upon 
the  public  In  this  point  of  view  the  way  in  which 
railway  acts  are  commonly  obtained  cannot  be  too 
strongly  censured.  The  proprietors  obtain  the  sanc- 
tion of  the  legislature  to  a  line  of  railway  which  is 
never  intended  to  be  adopted ;  and  they  come,  next  ses- 
sion, with  all  the  weight  and  influence  which  their  incor- 
porated character  and  the  authority  of  an  act  of  parlia- 
ment 
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Aent  gives  them,  to  bear  down  upon  the  private  interests        1 8  ST* 
of  landowners,  and  to  procure  a  totally  different  line  of     ^^^^'^"^'^ 
railway,  which  different  line  was  the  line  really  contem-  «. 

plated  in  the  first  instance,  but  which,  had  it  been  iiurly       ul'^^ 
and  bon&Jide  submitted  to  the  legislature,  would  have  met 
with  the  strongest  opposition,  and  in  all  probability  never 
have  been  sanctioned  by  parliament.     Is  it  not  a  gross 
mockery  of  the  legislature  and  the  public,  that  parties 
should  go  before  parliament  holding  out  a  particular 
line  of  railway  as  so  superior  to  all  others,   and  so 
advantageous  to  the  public  as  to  justify  an  interference 
with  the  private  rights  of  property,  while  at  the  same 
time  they   have  entered  into  a  secret  agreement,  by 
which  they  have  bound  themselves  to  use  all  their  exer- 
tions in  the  next  session  of  parliament  to  procure  a  de* 
viation  from  that  line?  Will  this  Court  sanction  an  agree- 
ment by  which  the  legislature  has  been  thus  deceived 
and  defrauded  ?    Above  all,  will  a  court  of  equity  sanc- 
tion such  an  agreement,  where  the  party  entering  into 
it  is  a  peer  of  parliament,  bound  by  his  honour  and  his 
oath  to  give  his  best  consideration  to  measures  submitted 
to  parliament,  and  to  vote  for  those  measures  upon  pub- 
lic grounds  ?     Can  a  legislator,  bound  by  those  sacred 
obligations,  lawfully  place  himself  in  a  situation  which 
sets  hb  private  interests  at  variance  with  his  public  duties, 
and  renders  it  impossible  for  him  to  decide  upon  ques- 
tions affecting  the  interests  of  the  community  with  an 
impartial  and  unbiassed  mind  ? 

The  next  ground  upon  which  this  agreement  ought 
to  be  cancelled  is,  that  the  consideration  for  it  has 
failed,  or  in  all  probability  will  fail,  for  a  line  of  rail- 
way has  been  pointed  out  to  the  company,  which,  if 
its  adoption  should  be  sanctioned,  will  enable  them 
entirely  to  avoid  Lord  HormdeiC^  lands,  and  in  that 
case  it  would  be  unjust  and  oppressive  to  insist  upon 
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the  payment  to  Lord  Hawden  of  the  sum  of  SOOOL,  on 
the  mere  ground  that  there  is  no  express  stipidatioa  in 
the  agreement  for  the  event  of  the  company  being  enabled 
to  avoid  Lord  HaaoderCh  land  altogether.  It  is  doubtful 
whether  a  court  of  law  could  enter  into  the  consideration 
of  the  question  whether  the  consideration  for  it  had 
failed,  or  was  likely  to  faiL  The  construction,  insisted 
upon  by  the  Defendant,  b  plainly  inconsistent  with  the 
intention  of  the  parties  to  the  agreement,  and  could  never 
be  put  upon  it  in  a  court  of  equity. 

Mr.  Treslooej  in  reply. 


March  z,  Tii^  MASTER  ^/^  Roixs  (afler  Stating  the  sobstuioe 

of  the  bill), 

In  support  of  the  demurrer,  it  is  argued  that  the  agree- 
ment is  fair  and  l^al;  that  the  withdrawing  of  an  op- 
position, to  an  act  of  parliament  of  this  sort  is  a  good 
consideration  for  it;  and  that,  during  the  solicitation  for 
an  act  to  authorise  one  line  of  railway,  there  was  nothing 
against  public  policy  in  a  public  agreement  to  promote 
that  line^  at  the  same  time  that  it  was  privately  stipu- 
lated that  the  same  parties  should  use  their  best  endea- 
vours to  obtain  an  act  for  an  altered  line  in  the  next 
session  of  parliament.     And  further,  it  is  argued  that^  if 
there  were  a  doubt  as  to  the  agreement  being  illegal, 
and  against  public  policy,  the  question  would  be  proper 
to  be  tried  in  a  court  of  law,  and  ought  not  to  be  with- 
drawn from  the  proper  jurisdiction.     It  is  further  argued, 
that  it  does  not  yet  appear,  whether  the  authority  of 
parliament  can  be  obtained  for  any  varied  line  of  road, 
and  consequently  that  the  company  may  be  compelled 
to  pursue  the  line  sanctioned  by  the  present  act,  and 
Lord  Htmdefit^  land  may  accordingly  be  taken  and  used 
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for  the  purposes  of  the  railway ;  in  which  event  he  will, 
in  any  view  of  the  case,  be  entitled  to  compensation 
under  the  agreement,  which,  therefore,  ought  not  to  be 
delivered  up  to  be  cancelled. 

As  a  court  of  law  has  not  the  authority,  which  this 
Court  has,  to  order  an  illegal  agreement  to  be  delivered 
up  to  be  cancelled ;  and  as  this  Court  has  a  jurisdiction, 
which  is  constantly  acted  upon  and  never  doubted,  to 
decide  upon  a  legal  question  involved  in  the  title  to  the 
equitable  relief  which  is  sought,  and  as  the  Court,  in  cases 
of  any  doubt  or  difficulty,  has  the  means  either  of  obtaining 
the  assistance  of  a  court  of  law,  or  of  putting  the  matter 
in  a  course  of  trial,  according  to  the  forms  and  under  the 
directions  of  the  Judges  of  a  court  of  common  law,  it  is 
obvious  that  I  cannot  allow  this  demurrer  upon  the  ar- 
gument that  this  is  an  attempt  to  change  the  jurisdiction. 

I  must  consider  the  legal  question  with  reference  to  the 
prayer  for  relief  which  asks  that  the  agreement  may  be 
delivered  up  to  be  cancelled,  and  in  the  consideration 
of  such  a  question  I  need  not  regard  the  fact  that  the 
Haintiffsare  partakers  of  the  illegality,  if  illegality  there 
be,  with  the  Defendant ;  because,  in  such  cases  depend- 
ing upon  public  policy,  the  Court  does  not  give  relief 
for  the  sake  of  the  party  who  is  complaining,  but  for 
the  sake  of  the  public,  and  to  avoid  public  injury. 

The  Plaintiffs  allege  that  the  agreement  is  illegal,  and 
against  public  policy  on  three  grounds: — 

First,  they  say  that  it  was  a  fraud  on  the  other  land- 
owners through  whose  grounds  the  line  of  railway  was 
intended  to  pass. 

Secondly,  that  it  was  a  fraud  on  the  legislature  by 
procuring  an  act  of  parliament  on  a  representation  that 
ow  line  of  railway  was  the  best,  and  intended  to  be 
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pursued,  but  which,  in  fact,  was   not  intended  to  be 
adopted. 

Thirdly,  that  it  was  an  illegal  act  in  Lord  Htmden^ 
who,  as  a  member  of  parliament,  had  no  right  to  make  an 
agreement,  which  necessarily  placed  his  private  interest 
in  conflict  with  his  duty  as  a  legislator.  It  is  said,  and 
truly  said,  that  every  member  of  the  legislature  ought  to 
preserve  his  judgment  free,  unbiassed,  and  disinterested 
for  the  performance  of  his  legblative  duties ;  and  it  is 
argued  that  it  is  ill^al  to  enter  into  an  agreement  whidi 
gives  him  a  direct  and  immediate  interest  in  the  veiy  sub- 
ject with  reference  to  which  that  duty  is  to  be  performed. 


I  do  not  think  it  necessary  for  me  to  determine  on: 
the  present  occasion  whether  this  agreement  can  properly 
be  considered  as  a  fraud  on  the  landowners  through 
whose  grounds  the  line  of  railway  was  to  pass,  or  how 
far  the  character  of  the  Defendant,  as  a  member  of  par- 
liament, precludes  him  from  any  right  which  persons 
not  invested  with  that  character  may  have  to  enter  into 
such  an  agreement  It  has  been  held  that  the  withdraw- 
ing opposition  to  a  bill  in  parliament  may  be  a  good 
consideration  for  a  contract,  and  it  certainly  may  be  so 
in  cases  where  the  provisions  of  the  act  are  consistent 
with,  and  not  intended  to  be  thwarted  by  the  provisions 
of  the  agreement ;  but  it  by  no  means  follows  that  it 
should  be  so  in  this  case.  I  do  not,  however,  enter 
particularly  into  that  question,  because  it  appears  to  me 
that  the  second  of  the  grounds  alleged  by  the  Plaintifl& 
for  considering  this  agreement  invalid  is  sufficient  to  en- 
able me  to  decide  on  this  demurrer. 

Acts  of  parliament,  like  the  one  which  was  obtained 
in  this  case,  are  laws  by  which  private  rights  are  to  some, 
and  often  to  a  great  extent  sacrificed  for  the  sake  of 
something,  which  by  the  promoters  is  alleged,  and^  as  we 
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must  presume^  by  the  legislature  is  supposed  to  be  a  ge- 
neral and  public  benefit  The  land  which  a  man  considers 
to  be  his  own,  and  which  it  is  most  important  for  the  in- 
terest of  the  community  that  he  should  be  able  to  rely 
upon  as  being  absolutely  his  own,  is  taken  from  him 
against  his  will ;  and  against  his  will,  he  is  compelled  to 
accept  a  sum  of  money  in  lieu  of  it.  This  is  done,  on  the 
notion  of  a  great  and  predominating  public  interest  out^ 
weighing  the  private  interests  concerned.  And  the  legist 
lature  judges  of  the  private  interests  affected,  and  of  the 
general  and  public  benefit  proposed  to  be  obtained,  by  the 
particular  plan  or  scheme  which  is  offered  and  by  hearing 
all  persons  whose  private  interests  are  concerned,  or  are 
conceived  to  be  in  opposition  to  the  scheme.  It  is  obvious 
that  the  legislature  can  only  come  to  a  right  conclusion  by 
knowing  correctly  what  is  the  plan  proposed,  and  who 
are  the  persons  whose  property  is  affected ;  for  this  pur- 
pose the  notices  are  to  be  given ;  the  maps  or  plans  to  be 
deposited;  and  the  parties  are  to  be  heard. 

In  the  present  case  Lord  HowdeUj  having  opposed  the 
bill,  entered  into  an  agreement  to  withdraw  his  opposi- 
tion ;  by  the  consent  which  he  then  gave,  he  must  be 
Gonsidei:ed  to  have  concurred  with  the  promoters  of  the 
bill  in  representing  the  line  of  road  delineated  on  the 
plan  duly  deposited,  as  the  line  which  was  to  be  adopted 
and  acted  upon.  This  representation  had  its  effect  on 
the  minds  of  all  persons  interested,  who  had  no  oppor- 
tunity of  contemplating  or  considering  any  other  line  of 
road.  They  addressed  themselves  to  this  line  only; 
their  opposition  or  consent  regarded  this  line  only ;  the 
legislature  proceeded  and  determined  upon  it  And  in 
the  mean  time,  whilst  all  other  persons  were  contemplat- 
ing this  line  alone,  the  promoters  of  the  bill,  with  the 
sanction  and  concurrence  of  Lord  Hawden,  and,  for  his 
benefit,  contracted  to  use  their  best  endeavours  in  a  fu- 
ture session  of  parliament  to  procure  another  bill  to  vary 

that 


1837. 


600 


CASES  IN  CHANCERY- 


Lord 

HOWDEK. 


that  line  of  road  in  reference  to  which,  and  upon  the 
faith  of  which,  all  other  parties  were  proceeding.     In 
e£Fect,  the  promoters  of  the  bill  and  Lord  Hawdeti  pre- 
vailed upon  the  legislature  to  incorporate  the  Company, 
and  to  sanction  a  line  of  way  in  respect  of  which  it  was 
at  that  time  intended  to  mdce,  if  tbey  could,  a  consi- 
derable deviation ;  and  the  Company  having  gained  the 
incorporation,  and  having  the  authority  of  the  legislature 
to  commence  their  operations,  were,  with  that  advan- 
tage, to  use  their  best  endeavours  to  procure  another 
act  for  the  varied  line.     I  do  not  think  it  probable  that 
the  bill  would  have  been  passed  into  a  law,  if  it  had  been 
known  that  the  promoters  of  the  biU  had  catered  into 
this  agreement  with  Lord  Hawdau     It  is  true,  as  was 
argued,  that  the  Company,  although  they  agreed,  were 
not  actually  compelled  to  apply,  and  they  might  not 
succeed  in  their  application  for  the  varied  line;  but, 
looking  at  the  conduct  of  the  parties ;  at  that  which  they 
stipulated  to  do,  and  at  the  effect  and  consequences  of 
such  conduct  and  stipulations  to  the  legislature  and  the 
public,  I  see  very  strong  reasons  to  think  that,  when  the 
proper  time  comes  for  deciding  upou  the  question,  this 
contract  may  be  considered  and  held  to  be  illegal.    Now 
I  could  not  decide  in  favour  of  the  demurrer  without 
entertaining  a  clear  opinion,  that  the  contract  was  valid; 
and  as  I  think  it,  on  the  contrary,  very  probable  that  the 
contract  will  prove  to  be  invalid,  I  am  of  opinion  that,  on 
that  ground,  the  demurrer  must  be  overruled. 


BULLIN  V.  FLETCHER. 


THHE  decision  in  this  case  {suprd,  p.  569.)  was  appealed 
from,  and  affirmed  by  the  Lord  Chancellor  on  the. 
l^^oi  April. 
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RAFFETY  v.  KING-  im. 

Nov.  99. 
Dec  6. 

JOHN  DEAN^  being  entitled  to  a  piece  of  land  If  themoit- 
called  Paradise  Meady  subject  to  a  mortiraffe  term  P^  •^^SL 

*'  "  ^  intopotteMUNi 

for  1000  years,  vested  in  Samuel  Mannings  for  securing  in  hu  cha- 

*«  giigee.orb7 
Tirtae  of  hit  mortgage  title  alone,  he  it  for  the  period  of  twenty  yean  liable  to 
account^  and,  if  payment  be  tendered  to  him,  liable  to  become  tnittee  for  the 
mortgagor;  but,  if  the  mortgagor  permits  the  mortgagee  to  hold  for  twentr  yean 
without  accounting,,  or  admitting  hit  mortgage  title,  the  mortg9gor  lotes  hu  right 
of  redemption,  and  the  title  of  the  mortgagee  becomes  at  absolute  ia  equity  at  it 
wat  previously  at  law;  and,  in  such  a  case,  the  time  runt  against  ^e  mortgi^or 
from  the  moment  the  mor^agee  taket  potsessidn,  and  continues  to  runs  against 
all  those  claiming  under  the  mortgagor,  whatever  may  be  the  disabilities  to  wliich 
they  may  be  subjected. 

But  it  the  mortgagee  enters,  not  in  his  character  of  mortgagee  only,  but  as  pur- 
chaser of  the  equity  of  redemption^  he  must  look  to  the  title  of  his  vendor,  ana  the 
validity  of  the  conveyance  he  takes,  and  if  the  conveyance  be  such  as  ffivct  him 
only  the  estate  of  a  tenant  for  life,  he  is  bound,  having  united  in  himself  the  cha- 
racters of  mortgagor  and  mortgagee,  to  keep  down  the  interest  of  the  mortgage 
for  the  benefit  of  the  person  or  persons  entitled  in  remainder,  and  time  wiU  not 
run  against  the  remaindermen  during  the  continuance  of  the  estate  for  life. 

Where  a  mere  formal  party,  having  no  interest  in  the  suit,  was  joined  at  a  ca> 
Plaintiff  with  the  parties  naving  a  beneficial  interest,  it  was  held,  that  an  obfecdrm, 
not  raised  by  the  answer,  on  the  ground  of  misjoinder,  could  not  prevail  it  the 
hewing. 

Vol.  I,  -Br 
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the  sum  of  200/.  and  interest,  made  his  will,  dated  the 
26th  of  March  1796,  and  thereby  devised  the  piece 
of  land  to  his  wife  Mary^  to  hold  the  same  for  and 
during  the  term  of  her  natural  life,  if  she  should  so  long 
continue  a  widow  and  unmarried.  The  testator  also 
gave  her  certain  copyhold  property  to  be  held  in  like 
manner,  and,  from  and  immediately  after  her  death  or 
intermarriage,  he  devised  the  said  freehold  land  and 
other  property  to  Vesmf  Bqffehf  and  his  heirs,  in  trust 
to  sell  and  dispose  thereof  by  public  sale  for  the  best 
price  that  could  be  gotten  for  the  same,  and  as  soon 
after  the  death  or  intermarriage  of  Maty  Dean  as  con- 
veniently might  be,  and  place  out  the  money,  arking  by 
the  sale,  at  interest  on  government  or  real  securities  as 
be  might  think  best ;  his  receipts  alone  to  be  good  dis- 
charges for  the  purchasers ;  and  upon  trust  to  pay  and 
apply  the  money  arising  from  the  sale  among  the  tes- 
tator's children  named  in  the  will,  as  they  should  re- 
spectively attam  the  age  of  iwenty-one  years.  The 
testator  gave  his  personal  estate,  after  payment  of  his 
debts,  to  his  wife,  and  he  appointed  Vesey  Raffety  trus- 
tee, and  his  wife  Mary  *so\e  executrix  of  his  will. 

The  testator  died  shortly  after  the  date  of  hb  will, 
leaving  his  wife,  and  the  seven  children  named  in  the 
will,  surviving  him;  and  his  will  was  duly  proved  by 
Mary  Dean,  the  widow. 

By  indentures  of  lease  and  release,  dated  the  8th  and 
9th  of  AprU  1796,  and  made  between  Vesey  Bajffety  of 
the  first  part,  Mary  Dean  of  the  second  part,  Samuel 
Manning  of  the  third  part,  and  John  Manning  of  the 
fourth  part,  after  reciting,  amongst  other  things,  the 
.  will  of  John  Dean,  but  omitting  to  state  the  appointment 
of  Mary  Dean  as  executrix,  and  reciting  that,  upon  an 
account  stated  between  Samuel  Manning  and   Vesey 
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^ffetyy  the  sum  of  229/.  35.  4A  appeared  to  be  due  to  I8S5, 
Samuel  Manning  on  his  security,  and  that  Samuel  Man^ 
ning  had  agreed  with  Vesey  Baffety  and  Mary  Bean  for 
the  absolute  purchase  of  the  piece  of  freehold  land  called 
Paradise  Mead^  for  the  price  of  300/.,  out  of  which  the 
mortgage  debt  was  to  be  retained,  it  was  witnessed  that, 
in  consideration  of  the  mortgage  debt  of  229/.  ^s.  ^d. 
due  to  Samuel  Manning,  and  of  the  further  sum  of 
70/.  165.  8(/.  paid  by  Samuel  Manning  to  Vesey  Haffety 
and  Mary  Dean,  or  one  of  them,  they,  the  said  Vesey 
Rqffety  and  Mary  Dean,  conveyed  the  said  piece  of 
freehold  land  to  Samuel  Manning,  his  heirs  and  assigns, 
for  ever.  And  the  deed  contained  covenants  by  Vesey 
^"Jff^ty  and  Mary  Dean  for  quiet  enjoyment,  and  for 
further  assurance ;  and,  at  the  request  of  Raffety,  the 
residue  of  the  mortgage  term  of  1000  years  was  assigned 
by  Samuel  Manning  to  John  Manning,  in  trust  for 
Samuel  Manning,  his  heirs  and  assigns,  and  to  attend 
the  inheritance. 

Upon  the  execution  of  this  deed,  Samuel  Manning 
entered  upon  the  land,  and  he,  and  the  persons  claiming 
under  him  continued  in  possession,  without  accounting, 
or  being  ever  called  upon  to  account  for  the  rents  and 
profits,  up  to  the  time  when  this  suit  was  instituted. 

Mary  Dean  died,  without  having  married  again,  in 
the  month  of  December  1832. 

Vesey  Raffety  died,  leaving  the  Plaintiff,  John  Raffety, 
his  heir-at-law,  and  the  bill  was  filed  by  the  surviving 
children  of  the  testator,  John  Dean,  and  the  represent- 
atives of  such  of  them  as  were  deceased,  together  with 
Johrf  Raffety,  against  the  parties  claiming  under  Samuel 
Manning,  and  it  prayed  that  the  estate  might  be  re^ 
conveyed  to  the  Plaintiffs  on  the  trusts  of  the  will,  dis- 
Rr  2  charged 
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ISSS.       charged  from  the  mortgage;  or,  if  the  Court  should  be 

^?*^**\      of  opinion  that  the  mortgage  was  a  subsisting  charge, 

9«  then  that  the  Plaintiffs  might   redeem   on  the  usual 

^'***        terms,  or  that  the  estate  might  be  sold  in  execution  of 

the  trusts  of  the  will. 

The  DefendantSi  by  their  answer,  insisted  on  the 
validity  of  the  conveyance  of  April  1796,  under  which 
they  claimed;  and  they  stated  that  the  testator  was,  at 
the  time  of  his  death,  largely  indebted  both  by  spe- 
cialty and  simple  contract,  and,  in  fact,  wholly  insol- 
vent; and  that  the  sum  of  70/.  165.  8i.,  paid  by  Samuel 
Manning  on  the  execution  of  such  conveyance,  being 
the  residue  of  the  purchase-money  after  saMsfiu^tioa  of 
the  mortgage  debt,  was  applied  towards  the  payment  of 
the  testator's  debts.  That  Samuel  Manning  entered 
into  possession  or  receipt  of  the  rents  and  profits  of  the 
freehold  land,  so  purchased  by  him,  before  or  at  the 
time  of  the  purchase,  from  which  time  Samuel  Mannings 
up  to  the  time  of  his  decease,  and,  afler  his  decease,  the 
parties  claiming  under  him  continued  in  the  quiet  and 
undisturbed  possession  of  the  rents  and  profits  of  the 
said  freehold  land,  without  having  accounted  for  or  in 
respect  of  such  rents  and  profits,  and  without  having  in 
any  manner  treated  or  considered  the  mortgage  as  sub- 
sisting. And  the  Defendants  submitted  that,  even  if 
the  children  of  the  testator  and  those  claiming  under 
them  were  not,  under  the  circumstances,  bound  by  the 
sale,  they  were  at  all  events  barred  by  length  of  time 
from  redeeming  the  mortgage ;  and  the  Defendants 
claimed  the  benefit  of  such  lapse  of  time  as  fully  and 
effectually  as  if  they  had  pleaded  the  same. 

Some  evidence  on  the  part  of  the  son  of  the  testator's 
solicitor  was  produced  to  shew  that  the  testator  died 
indebted  to  a  considerable  amount,both  by  specialty  and 

simple 
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simple  contract  debts,  and  that  his  personal  estate  was      -  MM» 
insufficient  to  pay  his  debts ;  but  the  deposition  of  thb 
witness  was  not  supported  by  any  documentary  evidence.      ***^* 

KiKO. 

The  questions  raised  in  the  cause  were,  first,  whether 
the  primSi  facie  right  of  the  Plaintiffs  to  redeem  was 
not  barred  by  lapse  of  time;  and,  secondly,  whether  the 
making  the  heir  of  Vesey  Bqffety  a  Co-plaintiff,  who 
was  bound  by  the  covenants  for  quiet  enjoyment,  and 
for  further  assurance  to  support  the  conveyance  im- 
peached by  the  bill,  was  not  a  fatal  misjoinder  of 
parties. 

Mr.  PemberUm  and  Mr.  Hughes^  for  the  Plaintiffk. 

There  is  no  evidence  amounting  to  any  proof  that 
the  testator  died  indebted,  or  that  the  estate  was  sold 
for  payment  of  debts.  The  sale  to  Mannings  the  mort- 
gagee, by  the  tenant  for  life,  and  the  trustee  for  the 
children  of  the  testator  who  were  entitled  in  remainder, 
is,  on  the  face  of  the  transaction,  incapable  of  being 
supported  as  against  the  Plaintiffs,  who  are  beneficially 
entitled  under  the  will.  Supposing  the  mortgage  to  be 
a  subsisting  charge  upon  the  estate,  the  Plaintifis  are 
entitled  ^to  a  decree  for  redemption,  there  being  no 
ground  for  the  objection,  rabed  by  the  answer,  that 
they  are  barred  by  lapse  of  time.  That  objection  is 
founded  upon  the  supposition  that  Manning  was  a 
mortgagee  in  possession,  and  that  he  and  the  persons 
claiming  under  him  continued  in  possession  without 
accounting  or  acknowledging  any  title  in  the  mortgagor* 
But  Manning  was  not  a  mere  mortgagee  in  pos*^ 
session ;  he  was,  by  the  effect  of  the  conveyance,  so  far 
as  it  could  operate,  a  purchaser  of  the  interest  of  the 
tenant  for  life,  and  a  trustee  for  the  persons  entitled  in 
remainder,  and,  in  that  character,  he  was  bound  to  keep 
down  the  interest  of  the  mortgage  during  the  lifetime  of 
Rr  S  the 
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18S6.  the  widow.  Until  the  death  of  the  tenant  for  life,  whicJ 
happened  hi  1832,  the  time  did  not  begin  to  ran  against 
the  remaindermen :  Corbeit  v.  Barker,  {a) 

Mr.  Ttamer  and  Mr.  Fisher^  contra. 

The  Plaintiffs  having  submitted  to  redeem  the  mort- 
gage, the  only  question,  so  far  as  the  prayer  for  relief 
is  concerned,  is  whether  they  are  not  barred  by  lapse 
of  time,  Samuel  Manning  and  the  persons  claiming 
under  him  having  been  in  undisturbed  possession  of 
the  estate  since  the  year  1796,  without  recognising  any 
title  in  the  mortgagor  or  those  who  claim  under  the 
mortgagor.  It  is  said  that  the  right  to  redeem  accrued 
only  on  the  death  of  Mary  Dean,  the  tenant  for  life,  who 
died  in  the  year  1832;  but  if  that  position  were  well 
founded,  a  mortgagor  would  have  nothing  to  do  but  to 
settle  the  equity  of  redemption  of  the  mortgaged  estate 
on  successive  tenants  for  life,  in  order  to  postpone  the 
period  at  which  the  time  should  begin  to  run  against  the 
persons  entitled  in  remainder  during  the  subsistence  of 
all  the  life-estates.  It  is  clear'  that  the  remaindermen 
might  have  filed  their  bill  at  any  time  during  the  life  of 
Mary  Dean.  The  rule  is  now  settled  that,  if  a  mortgagee 
enters,  and  retains  possession  for  twenty  years  without 
account  and  without  recognising  any  title  in  the  mort- 
gagor, he  shall  hold  the  estate  absolutely,  without  re- 
ference to  any  subsequent  estate  or  interest  created  by 
the  mortgagor  in  the  equity  of  redemption.  In  Corbett 
V.  Barker  {a)  a  question  was  raised,  at  the  original  hear- 
ing of  the  cause,  how  far  the  time  would  run  against 
the  remaindermen  during  the  life  of  the  tenant  for  life, 
and  Chief  Baron  Eyre  decided  that  the  time  would  run, 
although  the  mortgagee  had  taken  a  conveyance  of  the 
life-interest  from  the  tenant  for  life.    It  is  true,  that  that 

decision 
(a)  1  An$t.  15S.  and  3  Antt.  755. 
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lecision  was  afterwards,  upon  a  rehearing,  reversed  by        1,886« 
Chief  Baron  Macdanaldj  hut  the  law  of  the  Court  has 
changed  upon  this  subject ;  and  in  Ashion  v.  Milne  (a) 
the  last  case  in  which  the  point  was  discussed,  the  Vice- 
Chancellor,  referring  in  his  judgment  to  the  decision  in 
Corbeit  v.  Barker  by  Chief  Baron  Eyre^  and  the  re- 
versal of  that  decision,  says,  **  I  cannot  but  think  that 
the  better  decision  was  reversed."   In  Blake  v.  Foster  {b) 
the  House  of  Lords,  reversing  the  decree  of  Lord  Man- 
nersj  decided  that  the  time  had  run  against  successive 
tenants  for  life,  whose  estates  were  created  by  the  will 
of  Sir  ITiomas  Blake  the  mortgagor.    Pirn  v.  Goodwin^ 
which  is  cited  in  a  note  to  the  report  of  the  case  of  Choi- 
mondeley  v.  ClirUon  before  the  House  of  Lords  (c)  is  a 
case  somewhat  similar  in  its  circumstances  to  the  pre- 
sent, and  was  decided  upon  the  same  principle  which 
governed  the  decision  in  Foster  v.  Blake.    The  final  de- 
cision in  Chdmondeley  v.  Clinton  (d)  establishes  the  rule 
that  adverse  possession  for  a  period  of  twenty  years  is 
a  bar  to  any  equitable  right;  and  in  this  case  there 
has  been  an  adverse  possession  for  a  period  of  at  least 
thirty-six  years.    After  so  great  a  lapse  of  time,  it  ought 
to  be  presumed,  even  if  there  were  rib  evidence,  that  the 
sale  was  properly  made  for  the  payment  of  the  testator's 
debts ;  and  if  that  were  otherwise,  and  it  be  admitted  that 
there  was  a  trust  as  between  Vesey  FUiffety  and  the  re- 
maindermen against  which  time  would  not  run,  the  Plain- 
tifis,  entitled  in  remainder,  have  mistaken  their  remedy ; 
and  this  consideration  suggests  another  objection  to  the 
frame  or  the  suit  which  precludes  the  Court  from  giving 
the  relief  sought  by  the  bill.    The  Plaintiff  John  Baffety 
is  bound  by  the  covenants  for  quiet  enjoyment,  and  for 

further 

(a)  6  ^m.  369.  (c)  A  BUgk,  N  S.  199. 

\,b)  sBaUi  Beat.  387.  $65.;         (d)  4  Biigh,  N.  S.  1. 
and  i  B/igh,  y.  S.  MO. 

Rr  I 
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-  -'iBie.       fiirtiier  assdnmoe  in  the  deed  to  which  bis  tlicefttor  Veuy 

7^^^^     was  a  party,  and  yet  in  the  fiure  of  those  covenants  joins 

v,  with  the  ceshtis  que  trust  to  be  relieved  against  the  alleged 

^^'*^'        breach  of  trast    The  interests  of  the  remainderraen 

and  the  heir-^law  of  the  trustee  are  plainly  conflicting ; 

and  there  is,  consequently,  a  misjoinder  of  parties  which 

according  to  all  the  recent  authorities  readers  it  im- 

possible  that  this  suit  can  be  sustained :  Chdmondeky  ▼• 

Clinton  (a).  King  of  Spain  v.  Mackado,  (6) 

Mr.  Pembertan,  in  r^Iy. 

It  is  difficult  to  acquiesce  in  the  decision  of  the  case 
of  Ashton  V.  Milne.  According  to  the  report,  a  husband 
seised  in  right  of  his  wife,  and  the  wife  in  the  year  1784 
convey  the  fee  subject  to  a  mortgage  term,  no  fine 
being  levied,  nor  any  act  done  to  bind  the  wife's  right. 
The  wife  remains  under  coverture  until  1818;  the 
husband  dies  in  1826,  and  upon  the  son  and  heir  filing 
his  bill  to  redeem  his  interest  in  the  fee  in  18S1,  it  was 
held  that,  because  the  purchaser,  who  took  at  the  time 
of  his  purchase  an  assignment  of  the  mortgage  term  to 
a  trustee  for  his  benefit,  continued  in  possession  of  die 
estate  for  more  than  twenty  years,  he  acquired  the  in- 
terest of  the  wife  and  her  heir,  notwithstanding  their 
disabilities,  as  well  as  the  interest  of  the  husband,  which 
all  that  could  possibly  pass  by  die  conveyance. 


As  to  the  objection  to  the  frame  of  the  suit  on  the 
ground  of  misjoinder  of  Plaintifis,  that  can  only  be 
taken  by  way  of  plea  or  demurrer,  and  can  no  more  be 
raised  at  the  hearing  than  an  objection  to  the  suit  on 
the  ground  of  multifariousness. 


The 
(«)  4  BHgh,  N.  S,  1.  (i)  4  Mmu.  815. 


CASES  IN  CHANCERY.  h68« 

J     Tke  Master  of  the  Rolls,  after  stating  the  &ct$  t)f      el!^« 
*  -thfi  case*  ^■r!^^^'^'^ 

Pnm&  fade  the  PlaintifFs  are  entitled  to  a  decree.       .kwo. 
The  trust  was  created  for  their  benefit ;  their  right  to       Bte.  5. 
Tiave  it  executed  did  not  accrue  till  December  1832, 
and  since  that  time  there  has  been  no  neglect.     But 
their  claim  id  resisted  on  three  grounds :  — 

First,  it  is  said  that  the  Defendants  have  been  mort- 
gagees  in    possession   without    account,   and  without 
admission  of  a  mortgage  title  for  more  than  t#enty 
.^ears  before  the  bill  was  filed;  and  that  the  time  ran 
,  against  the  Flaintif&  during  the  life  of  their  nfother 
.  Mary  Dean,  the  tenant  for  life. 

Secondly,  it  is  said  that,  after  so  great  a  length  of 
,  time,  it  ought  to  be  presumed  that  the  sale  was  pro- 
.  perly  made,  as  it  might  have  been,  for  the  payment  of 
,  John  Dean*s  specialty  debts. 

.  And,  thirdly;  it  is  said  that  John  Haffity  as  the  heir 
,  of  Vesey  is  bound  by  Vesej/s  covenants  for  quiet  e^oy- 

jn^nt  and  for  further  assurance,  and  is,  therefore,  incpip- 
r  petent  to  sue.    The  Court,  it  is  said,  will  not  per^^it 

him  to  set  aside  that  which  he  has  covenanted  to  confirm, 

and,  as  he  is  incompetent  to  sue,  his  co-pl«inti&  can 

have  no  relief. 

The  last  point  is   in  the   nature  of  a  preliminary 
.  objection,  and  ought  to  have  been  first  raised.     But  I 
shall  consider  the  three  points  in  the  order  in  which 
they  were  brought  forward  at  the  bar. 

First,  as  between- mortgagor  and  mortgagee,  it  is  the 
jsettled  rule  that  if  a  mortgagee  takes  possession  in  that 
character)  and  continues  in  possession  witjiout  account- 
ing, 
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1836.  ^  ingf  and  without  admitting  that  he  possesses  a  mortgage 
title  only,  for  twenty  years,  the  mortgagor  is  barred ; 
that,  as  against  him,  the  time  runs  from  the  moment 
when  the  mortgagee  takes  possession  in  his  character  of 
mortgagee;  and  that,  if  the  time  has  once  begun  to 
run,  if  no  subsequent  admission  is  made  by  the  mort- 
gagee, it  runs  on  against  those  claiming  under  the 
mortgagor,  whatever  may  be  the  disabilities  to  which 
they  may  be  subjected.  But,  in  this  case,  the  moftgagee 
did  not  take  possession  in  his  character  of  mortgagee 
only ;  he  took  possession  in  his  character  of  purchaser 
'  of  the  equity  of  redemption  under  a  conveyance  of  the 
life  estate  of  Maty  Dean,  who  had  the  right  of  posses- 
sion subject  to  the  mortgage,  and  of  the  estate  in  re- 
mainder vested  in  Vesey  Baffety  i  and,  the  case  not 
being  a  simple  case  between  mortgagor  and  mortgagee* 
it  is  contended,  as  a  general  proposition  applicable  to 
this  case,  that,  under  whatever  circumstances*  or  in 
whatever  right  a  mortgagee  gains  possession,  if  he  holds 
it  without  account  and  without  admissions  for  twenty 
years,  the  mortgagor  is  barred,  whatever  may  be  the 
disabilities  under  which  he  labours. 

In  the  discussion  of  this  proposition  several  cases 
were  cited  or  referred  to,  and  first  that  of  Corbett 
V.  Barker.  In  that  case  the  husband  and  wife  mort- 
gaged the  wife's  estate.  In  1740,  by  lease  and  release, 
they  conveyed  the  equity  of  redemption  to  the  defend- 
ant in  fee.  The  defendant  took  possession :  the  wife 
died  in  1741,  leaving  the  plaintiff  her  heir.  The  hus- 
band, who  was  entitled  as  tenant  by  the  curtesy,  lived 
till  1785,  and,  after  his  death,  the  plaintiff,  as  the  wife's 
heir,  claimed  a  right  to  redeem.  The  mortgagee  had 
been  in  possession  without  account  or  admission  for 
about  fifty  years.  The  plaintiff  alleged  that  the  defend- 
ant did  not  take  possession  as  mortgagee,  but  as  pur- 
chaser 
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chaser  of  the  equity  of  redemption,  in  which  character        lSd6* 
he  had  a  right  to  hold  during  the  husband's  life-  «    "    ~^ 

V, 

On  the  first  hearing  the  bill  was  dismissed,  and  Chief  ^"*®' 
Baron  Eyre  said,  <<  If  a  mortgagee  gets  into  possession, 
and  no  bill  is  brought  within  twenty  years,  nor  any 
admission  of  his  holding  in  trust  (as  payment  of  part  of 
the  rent,  &c.),  his  estate  is  absolute.  This  is  a  positive, 
rule.  The  plaintiff  might  have  redeemed  notwithstand- 
ing the  tenancy  by  the  curtesy,  and  his  neglect  to  do  so 
shall  bar  him.  As  to  him,  the  defendant  was  in  the 
same  situation  as  any  other  mortgagee." 

But,  on  a  rehearing,  a  decree  was  made  for  redemp- 
tion, and  Chief  Baron  Macdonald  said,  **  The  defend- 
ant, standing  in  the  place  of  the  tenant  by  the  curtesy, 
was  bound  to  keep  down  the  interest  of  the  mortgage. 
As  mortgagee,  he  was  to  receive  the  interest;  uniting 
the  two  characters,  he  is  to  be  considered  as  having 
supported  the  different  rights  and  discharged  the  duties 
of  each;  the  same  person  was  to  receive  and  pay.  The 
case  does  not  fall  within  the  general  rule." 

This  case,  therefore,  if  it  be  not  shaken  by  sub- 
sequent decisions,  is  a  direct  authority,  not  for  the  De- 
fendants, but  for  the  Plaintiffs. 

The  next  case  was  Harrison  v.  Hotttns  (a),  and  it  ap- 
pears, from  the  statement  of  that  case,  that  Harwarj  the 
mortgagee,  entered  in  his  character  of  mortgagee  only. 
The  time  ran  against  William  Harrison^  the  tenant 
for  life,  and  this  seems  to  have  been  held  effective  against 
the  persons  entitled  in  remainder;  but  there  is  no  report 
either  of  the  argument  or  of  the  judgment. 

In 
(a)  lS&m.i  Stu.^7U 
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•  In  Blake  v.  Foster  {a)  Lord  Manners  decreed  a  re- 
demption at  the  original  hearing ;  but  his  decree  was 
reversed  in  the  House  of  Lords,  principally,  as  it  is 
said,  on  the  ground  of  lapse  of  time.  The  case  is  com- 
plicated by  a  variety  of  circumstances,  but  considermg 
it  as  a  case  only  between  mortgagor  and  mortgagee^ 
there  had  been  what  courts  of  equity  consider  an  ad- 
verse possession  against  the  successive  tenants  ibr  life 
of  the  equity  of  redemption,  Sir  TTiomas  and  Sir  Walter 
Blake,  from  1766  to  1802;  and  the  time  having  run 
against  the  tenants  for  life^  this  was  held  effective  against 
the  tenant  in  tail.  In  that  case,  also,  it  is  to  be  noticed, 
that  a  bill  to  foreclose  the  equity  of  redemption  was 
pending  at  the  time  when  the  limitations  under  which 
the  plaintiff  claimed  were  created  by  the  will  of  Sir 
Thomas  Blake  the  mortgagor, 

Pim  V,  Goodwin  (i),  which  was  cited  at  the  bar,  is 
the  next  case  in  point  of  date.  The  only  report  of  this 
case  is  Mr.  BligVs  note  of  the  bill  and  answer,  in  which 
the  dates  are  imperfectly  stated.  It  appears  that  Joseph 
Wainwright,  between  the  date  of  his  will  and  the  time 
of  his  death,  mortgaged  the  estate  for  a  term  of  years 
to  Francis  Goodwin,  By  his  will  he  gave  the  estate  to 
his  widow  for  life,  subject  to  the  payment  of  his  debts, 
and  with  a  power  to  devise  the  same  to  his  daughter 
Ann  Wainwright  and  his  two  daughters  Hannah  and 
Elizabeth  Newhanip  but  not  to  any  other  person,  pro- 
vided they  lived,  all  or  any  of  them.  If  they  died  before 
they  possessed  the  same,  the  wife  was  to  have  power  to 
give  it  to  whom  she  pleased.  He  left  Ann,  who,  in  the 
pleadings,  is  called  Ann  Cockayne^  his  only  child  and 
heir.  Whether  Hannah  and  Elizabeth  Newham  sur^ 
vived  is  not  stated. 

Soon 

J^)  Ball  i  Beat.  387.  565.;  {h)  4  Bligh^  153. 

VLvaiiBligh,ll.S,  140. 
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Soon  after  the  testator's  death,  and  in  February  1765f 
Elizabeth  fVainwrightj  in  consideration  of  2001.  paid  to 
her  by  Goodwin^  and  of  S/.per  annum  to  be  paid  to  her 
during  her  life,  conveyed  the  equity  of  redemption  to 
Goodwin^  who  thereupon  took  possession  of  the  mort- 
gaged estate.  This  conveyance  of  Mrs.  Wainwright 
was  good  as  to  her  life  estate,  and  under  her  power 
might  have  been  good  as  to  the  remainder,  if  all  the 
special  objects  of  the  power  had,  as  the  will  is  expressed, 
died  before  they  possessed  the  estate. 

Mrs.  Wainwright  died  in  March  1768,  and  the  an* 
swer  alleges  that  Ann  Cockayne  (who,  as  far  as  appears, 
was  the  only  special  object  of  the  power  then  living) 
was  thirty-four  years  of  age,  and  under  no  legal  disabi- 
lity. If  that  was  so>  time  then  began  to  run  against  her. 
Jf  Ann  Cockayncj  or  the  persons  claiming  under  her, 
had  filed  a  bill  to  redeem  some  time  between  February 
1 785  and  March  1788,  t.  e.  more  than  twenty  years  after 
Goodwin  took  possession,  and  less  than  twenty  years 
after  the  title  of  Ann  Cockayne  accrued  in  possession, 
the  case  would,  in  some  respects,  have  been  like  the  oi^ 
now  under  consideration ;  but  in  Pirn  v.  Goodwin  the 
bill  was  not  filed  till  1806,  and,  if  the  answer  be  true^ 
the  bill  was  properly  dismissed  on  the  ground  of  the 
length  of  time  which  had  run  against  Ann  Cockayne 
personally,  and  those  claiming  under  her.  In  that  case 
another  defence  was  suggested  by  the  answer,  viz.  that 
Elizabeth  Wainwright  rightly  sold  the  equity  of  re- 
demption to  raise  money  for  paying  debts  to  which  the 
esti^te  was  subjected  by  the  will.  But  the  statement 
of  the  conveyance  affords  no  countenance  to  that  sug^ 
gestion,  and  there  is  nothing  to  shew  that  any  reliance 
was  placed  on  that  defence  by  the  Court, 

The 
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1836.  The  next  case  was  Price  v.  Copner  {a\  but  as  it  Rp- 

pe'ared  that  the  mortgagee  did  not  obtain  possession 
till  August  1796,  and  the  bill  was  filed  in  January  1816, 
there  really  was  no  question  as  to  the  effect  of  time, 
and  the  case  has  no  application  to  the  present. 

The  next  case,  in  the  order  of  time,  is  Heeve  r. 
Hicks,  {b)  In  that  case  it  appears  that,  in  the  year 
1760,  certain  copyholds  were  settled  to  the  use  of  Ann 
Seeve  for  life,  remainder  to  Bendall  Reeve^  her  husband, 
for  life,  remainder  to  their  children.  The  better  to 
secure  a  sum  charged  by  way  of  mortgage  on  certain 
freehold  estates.  Reeve  covenanted  that  he  and  bis  wife 
would  surrender  the  copyholds  to  the  mortgagee  in 
fee,  subject  to  the  same  proviso  for  redemption  as  was 
reserved  in  the  mortgage  of  the  freeholds ;  and  the 
topyholds  were  surrendered  accordingly. 

In  August  1779,  Bendall  Reevcy  the  husband,  re- 
leased to  the  mortgagee  his  equity  of  redemption  in  the 
freehold  and  copyhold  estates,  and  thereupon  the  mort- 
gagee entered  into  possession,  and  from  1779,  for  a 
period  of  thirty  years,  during  which  Bendall  Reeve 
lived,  the  mortgagee  and  those  claiming  under  him  con- 
tinued in  undisturbed j^  possession.  Bendall  Reeve  died 
in  1809,  leaving  his  wife  surviving;  and  in  1820  "she 
filed  her  bill  to  redeem  the  freehold  and  copyhold 
estates.  The  freeholds  were  subject  to  a  distinct  ques- 
tion, in  consequence  of  which  they  were  declared  to  be 
irredeemable,  but  the  copyholds  were  declared  to  be 
redeemable.  The  time  was  held  not  to  have  run 
against  the  wife  in  the  lifetime  of  her  husband. 

Then 
(a)  1  Sim.  4r  Siu,  947.  (b)  2  Sitn.  ^  Sl^.  409. 
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Then  came  the  case  of  Ravald  v.  RtisseU.  {a)  There  18S6. 
it  appeared  that,  in  17579  the  husband  and  wife  by  deed 
and  fine  executed  a  mortgage  of  the  wife's  estate  to 
Moore  to  secure  600/.  In  January  1765,  the  husband 
and  wife  by  deed  without  fine  conveyed  the  equity  of 
redemption  to  Moore^  who  thereupon  took  possession ; 
and  he  and  those  claiming  under  him  continued  in 
quiet  possession  till  the  bill  was  filed,  more  than  sixty 
years  afterwards. 

The  wife,  to  whom  the  equity  of  redemption  be- 
longed, died  before  1780,  leaving  her  husband  and  her 
son  surviving.  A  tenancy  by  the  curtesy  would  have 
been  in  the  husband,  but,  subject  to  that,  the  equity  of 
redemption  descended  to  the  son,  who  became  bankrupt 
in  1787.  The  husband  died  in  December  1809,  and 
the  assignees  of  the  son  filed  their  bill  in  November 
1829.  The  Defendants  pleaded  the  statute  of  limit- 
ations ;  and  the  plea  was  argued  before  Chief  Baron 
Alexander^  who  overruled  it  without  prejudice  to  the 
defendants  using  the  statute  as  a  defence  in  their 
answer. 

The  last  reported  case  is  Ashton  v.  Milne  (6),  where 
it  appeared  that,  in  1784,  James  Eyre  and  Hannah  and 
Frances  Ashton  were  entitled  to  the  estate  in  question, 
in  fee,  subject  to  a  mortgage  term  of  500  years  vested 
in  Sarah  Bellamy, 

In  January  1784,  James  Eyre^  together  with  Hannah 
and  Frances  Ashton^  and  their  husbands,  conveyed  the 
estate  to  Milne^  and  Sarah  Bellamy  assigned  the  term 
in  trust  for  him.  The  husbands  covenanted  to  levy  a 
fine  of  the  estate  to  Milne  in  fee.     No  fine  was  levied, 

but 
(a)  1  Younge,  19.  if)  6  5»m.a69. 
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bat  Hefne  took  possession  ;  and  he  and  those  clafaBifif 
luider  him  continued  in  quiet  possession  for  idxmt  forty- 
jeVen  years. 

In  September  1796,  the  husband  of  Hannah  dfad, 
and  from  that  period  time  would  run  against  her  if  her 
right  was  not  saved  by  the  disability  of  her  sister  and 
coparcener  Frances. 

Frances  died  in  September  1818,  leaving  her  husband 
and  the  plaintiff  Samuelj  her  heir.  The  husband  of 
Finances  died  in  1826,  and  the  bill  was  filed  in  18SU 
In  the  discussion  of  that  case  Bceve  y.  Hicks  and  Ravald 
V.  Bussett  were  not  cited. 

The  bill  was  dismissed  with  costs  for  reasons  which 
are  stated  in  the  report,  and  from  which  it  does  not 
appear  that  the  Vice-Chancellor  made  any  distinction 
between  the  cases  in  which  the  possession  of  the  mort- 
gagee is  referred  to  his  mortgage  title  only,  and  the 
cases  in  which  the  possession  is  referred  to,  and  depends 
upon  some  other  title.  There  seems,  however,  to  be  a 
material  difference,  and  that  difference  appears  to  be 
established  in  the  cases  I  have  mentioned. 

If  the  mortgagee  enters  in  his  character  of  mortgagee 
or  by  virtue  of  his  mortgage  title  alone,  he  is  for  the 
period  of  twenty  years  liable  to  account,  if  called  upon» 
and  liable  to  become  trustee  for  the  mortgagor,  if  pay- 
ment be  tendered  to  him;  but  holding  himself  ready 
to  answer  these  liabilities,  he  owes  no  other  duty.  He 
may,  if  permitted,  hold  on  for  twenty  years  without 
accounting  or  admitting  his  mortgage  title,  and  if  he 
does  so,  his  title  becomes  as  absolute  in  equity  as  it 
was  previously  at  law.  The  mortgagor  having  for 
twenty  years  neglected  to  tender  payment^  oc  to  procine 

1  .iv  van 
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ao  account  or  admission,  is  held  to  have  lost  his  right        3196. 
of  redemption,  so  ibat  the  mortgagee  in  this  case  has 
only   to   look  what  was   at  first   his   mortgage   titl% 
and  to  the   length  of  possession  without  account  or 
itdMis^ioii, 

'  .  Sui  if  the  aiortgagee  enters,  not  in  his  character  or  in 
his  right  of  mortgagee  only,  but  as  purchaser  of  the  equity 
of  redemption,  he  must  look  to  the  title  of  his  vendor, 
and  the  to  validity  of  the  conveyance  he  takes ;  and  if 
the  conveyance  be  such  as  in  l^w  or  in  equity  only 
gives  for  his  benefit  the  estate  of  a  tenant  for  life,  he 
must,  as  it.  appears  to  me,  take  that  estate  subject  to  the 
duties  which  are  attached  to  it  in  the  relation  which 
subsists  between  the  tenant  for  life  and  the  remainder- 
man. 

One  of  those  duties  is  to  keep  down  the  interest  of 
the  mortgage,  and  having  united  in  himself  the  two 
characters  of  mortgagor  and  mortgagee,  he  must,  in  the 
language  of  Chief  Baron  Macdonald,  ^^  be  considered  to 
have  supported  the  rights,  and  discharged  the  duties  of 
each."  He  owes  a  duty  quite  distinct  from  that  which 
belongs  to  him  in  the  mere  character  of  mortgagee. 
So  it  was  held  in  Coibelt  v.  Barker,  and  Reeve  v.  Hicks; 
aodf  in  the  judgment  upon  the  plea  in  Ravald  v.  JRussell^ 
the  mortgagee  being  purchaser  of  the  equity  of  re* 
demption,  and  having  taken  insufficient  conveyances, 
obtained  the  husband's  interest,  and  nothing  more.  The 
length  of  possession  did  not  avail  him. 

The  argument,  on  which  it  is  contended  that  time 
WB^ht  to  run  against  the  remainderman  in  all  caaes,.iai 
tliat  as  the  remainderman  may  redeem,  he  ought,  to 
be  barred  if  be  n^lects  to  do  so;  and,  speaking  geuew 
ftik^ffit  ia  dear  that  the  remaioderwrnan  hat  an  iBtai»l 
KiVox..  L  Ss  which. 
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ftAPFETV 

V. 


which,  as  against  the  mortgagee,  entitles  him  to  redeem. 
But  if  the  tenant  for  life  procures  an  assignment  of  the 
mortgage,  or  if  the  mortgagee  purchases  the  interest 
af  the  tenant  for  life,  it  is  by  no  means  so  clear  that 
the  remainderman  can,  without  the  ctfnsent  of  the 
tenant  for  life,  redeem  the  mortgage  vested  in  him ;  and 
the  observations  of  Chief  Baron  Alexander  upon  that 
subject,  in  the  case  of  Bavald  v.  Russellj  are  well  worthjr 
of  attention. 


And,  considering  the  authorities  as  &r  as  tbej  are 
applicable  to  the  present  case,  it  appears  to  me  that 
Samuel  Mannings  when,  in  addition  to  his  mortgage  he 
obtained  the  life  estate  of  Mrs.  Dean,  must  be  deemed 
to  have  become  liable  to  the  duty  of  keeping  down  the 
interest  of  the  mortgage  debt ;  and,  when  he  obtained 
the  estate  in  remainder  of  Vesey  Maffety  the  trustee,  must 
be  deemed  to  have  become  liable  to  the  performance 
of  the  trusts  which  it  was  the  duty  of  Vesey  Raffety 
to  perform.  Samuel  Manning  having  entered  as  pur- 
chaser, and  having,  during  the  life  of  Mrs.  Dean^  united 
in  himself  the  characters  of  mortgagor  and  mortgagee, 
I  thinly  that,  during  the  continuance  of  that  life,  time 
did  not  run  against  the  persons  interested  in  remainder. 

But  then  it  is  said,  that  the  sale  ought  to  be  pre- 
sumed to  have  been  effected  in  order  to  raise  money 
to  pay  the  testator's  debts.  Some  evidence  has  been 
produced  to  shew  that  John  Dean  died  indebted  on  spe- 
cialty, and  that  his  personal  estate  was  insolvent,  but 
the  evidence  is  very  unsatisfactory ;  and,  if  the  sale  had 
been  made  with  the  view  suggested,  I  think  that  care 
would  have  been  taken  to  secure  and  preserve  some 
proper  evidence  of  the  fact.  Having  carefully  read  the 
deed,  which  seems  to  me  to  be  inconsistent  with  the 
argument,  I  am  of  opinion  that  I  cannot  act  on  the 

presumption 
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presumption  that  the  sale  was  properly  made  for  the        1836. 
purpose  of  raising  money  to  pay  specialty  debts.  '^^^^"^ 

V, 

As  to  the  objection  of  John  Rqffety  being  a  Plain-  '^^''*' 
tifl^  I  am  not  satisfied  that,  under  any  circumstances, 
it  would  have  been  considered  of  such  importance 
ias  to  deprive  the  other  Plaintiffs  of  the  relief  to  which 
I  think  them  entitled.  There  have  been  cases  in 
which  the  Court,  with  a  view  to  substantial  justice,  has 
overcome  the  difficulties  occasioned  by  a  misjoinder  of 
plaintiffs.  In  the  case  of  Mosley  v.  Taylor^  before  Sir 
William  Grants  and  which  is  cited  in  2  Yaunge  <$•  Jer. 
520.,  under  the  name  of  Mosley  v.  Ijord  Hawke,  a 
tenant  for  life,  on  whose  instigation  and  for  whose 
benefit  a  br^^ach  of  trust  had  been  committed,  was  joined 
as  Plaintiff  with  the  other  ceslnis  que  trust  in  a  bill 
against  the  trustees,  who  objected  to  any  relief  being 
granted  in  that  state  of  the  record ;  but  the  objection 
was  overruled,  and  a  decree  made  against  the  Defend- 
ant and  the  offending  tenant  for  life,  who  was  one  of 
the  Plaintiffs. 

The  present  case  is  not  so  strong.  John  Raffety 
does  not  appeal'  to  have  any  interest  whatever;  he  is  a 
mere  formal  party.  But  without  determining  the  effect 
of  the  objection,  if  brought  forward  earlier,  I  think  that 
it  is  now  too  late.  If  the  objection  had  been  stated  in 
the  answer,  the  Plaintiffs  might  have  obtained  leave  to 
amend  their  bill,  and  make  John  Raffety  a  Defendant 
instead  of  a  Plaintiff.  In  such  a  case  as  this,  when  the 
objection  is  reserved  to  the  last  moment,  and  even  till 
after  the  argument  on  the  merits,  I  think  that  I  ought 
not  to  allow  it  to  prevail. 
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Nov.  4. 


STEED  V.  CALLEY. 


dicatioDf  of 
tanitv,  but 
whether  thcj 
are  inoon- 
listent  with 


Where  laoity     T^ICHARD  SMITH  being  entitled,  amoi^  olli^ 
18  impeached,      rf  -  .  ^  i         i       i 

and  the  eyi-     -^-^  property,  to  a  sum  ol  400Q/.,.'secureil  by  a  bond 

^rt?n  "th^""  ^^^  *®  ^^*  ^^  September  1829,  and  payable  tebiltt 
question  is  not  wkhout  interest  by  Richard  Van  H€^kUjf%en$  Ml  heird, 
fiicu  adduced  Mccutora,  or  admiaastrators,  widbin  five  years  from  tlie 
in  support  of  ^Jate  hereof,  made  his  will,  on  the  29tli  day  of  Mardk 
(^neral  in-  I8dl,  in  the  following  words :  —  '*  I  gite,  devise,  and  be« 
queath  to  my  niece  Elizabethy  now  the  wUe  of  Mr«  Hewy 
Sieedf  of  Stulbmy,  &c.,  and  to  her  heirs,  all  that  bricks 
bulk  dwelling  boose  in  which  she  now  resides,  situate  i» 
or  sufficiently  the  market*place  of  Sudbury*  I  also  give,  devise,  and  b«» 
of  th^indica-  ^^^^  ^  ^^  ^^  Elizabeth  Steeds  and  to  her  heirs,  all 
tionsofin-  tliose  fireebokl  and  copyhold  messuages  or  tenementi^ 
duced  on  the    sititale  in  the  High  Street  in  Long  Miljbrd^  &c.,  and 

other  side,       ^^  ^^  freehold  and  copyhold  field  lying  behind  aad 

on  which  un-  ^^  . 

doubtedly  the  a^oining  to  the  same^  upon  this  condition,  that  she  the 

*" Alitor     "'^  Elizabeth  Steed^  and  her  heirs,  shall  permit  her 

Cither  and  mother  to  occupy  and  enjoy  during  their 

lives  (he  honse  in  which  they  now  dweli^  together  wilk 

die  garden,  8tc.,  free  from  the  payment  of  rent  for  tb« 

same.     I  give  and  bequeath  to  the  said  Elizabeih  Sietd 

the  sum  of  20/.  per  nnnum,  in  the  Long  Aonuiiies  ii* 

the 


gave  to  his 
niece  all  his 
bond-debts, 
and  he  gave 
to  Cy  a  per- 
son in  whom 
he  reposed 
great  con* 
fidence. 


besides  other 

benefits,  all  the  residue  of  his  property.  Four  months  after  the  date  or  the  will  the 
testator  took  from  a  bond«debtor  a  conveyance  of  an  estate  to  itimself  for  life^  with 
remainder  to  C,  in  fee,  and  the  bond  was  delivered  up  to  be  cancelled.  C\  took  a 
part  in  promoting  this  transaction,  but  no  direct  fraud  was  established  ngahist  him, 
and  it  aid  not  appear  that  he  exercised  any  positive  control  over  the  testator.  Two 
days  afterwards  the  testator  committed  suicide.  The  evidence  as  to  the  soundness 
of  the  testator's  fnind  waa  conflicting,  many  acts  ton«stx^t  with  sanity  bwingbeen 
done  by  him  up  to,  the  tfn^e  of  bis  death;  but  the  Court  being  of  opinion,,  upon  the 
whole  evidence,  tnut  the  testator,  at  the  time  of  purchasing  the  estate  in  exchange  iToi' 
the  bond,  was  of  unsound  mind,  and  oonsid«rin|(tJm«tate  WUsmind  ta  c«Me(i«oi 
with  the  confidence  which  he  placed  in  C,  without  directing  an  issue,  set  aside  the 
conveyance,  and  declared  the  testator's  niece  entitled  to  the  benefit  of  the  bond. 
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the  Bank  o(  England^  and  also  all  money  that  shall  be        l^fji^i 
due  to  me  upon  bond  at  the  time  of  my  decease.     I     ^?*^*^ 
give  and  bequeath  to  my  dear  friend  Melicent  Deal  the  v. 

sum  of  15/.  per  anmmiy'in  the  Long  Annuities  aforesaid.  *  C^w*».  n 
I  give  and  bequeath  to  my  old  and  faithful  servant 
Mtifif  Wiffd'  IDA  per  annum,^  in  the  Long  Annuities 
ilfaresidd;'  1  give  and  beqi^ath  to  Mr.  Charles  Calley 
all  thai  copyhold  farm  situate  at  Marston^  and  held  of 
die'4hatiok'  of  Heddingt,(m^  near  the  city  of  Oxford^  god* 
taioing  by  estimation  thirty-six  acres,  now  in  the  occch 
patioiti  of  WiUia»n  Leake^  and  which  I  purchased  of  the 
amgnees  t>f  Mr.  J3.  Lyon  Coxtiead.  I  give^  devue,  and 
ll^quieath  to  the  said  Charles  Cattey  the  ground  rents^ 
whicli  I  purchased  of  Dr.  fVhke,  of  four  houses,  mnn* 
berdd  9,  3^  4,  and  5,  situate  in  Brunnrick  Square,  fte^, 
sabject  to  the  payment  of  one  annuity  of  lOJ.  to  my*  ^ 
iister  Sarah  Hassall ;  and  of  one  other  anninty  of  102.  te  j 

my  dear  friend  Mr.  J(An  Jones^  of  Grains  Inn  :  both  of 
which  said  annuities  to  be  free  and  dear  of  legacy 
duty.  I  also  give  and  l)equeatb  to  the  said  Charles 
'  CdUeyivfo  sets  of  chambers,  No.  24.  Linccin's  Inn^  (Xd 
^  BuildingSi  which  I  hold  as  freehold  for  lite,  in  the  ,  ,  [^  ; 
names  of  William  Manly  and  Henry  Egerton,  Esqii}naa>: 
members  of  the  society  of  Lincoln's  Inn  aforesaid.     1  i[/,^- 

also  give  and  bequeath  to  Charles  Calky  the  bouae  m  '  ; 

which  I  now  dwell,  No.  106.  Guildford  Street^  together 
with  my  books,  plate,  furniture,  and  every  tiling  else; 
afid  do  bequeath  to  him  the  residue  of  my  property  of 
every Jiind.     And  I  do  hereby  appoint  the  aforet<aid  .  ..   .,, 

Charles  Calley  and  Richmrt  Van  Heythnysen  execulors  of 
this  ray  will."  >  ,    >  . 

•  On  the  10th  o£  Jtpril  18S1,  the  testator  madei  «  .  t  .'  i;  > 
codicil,  by  which  he  revolced  the  appointment  of  Bichard  '\ '  ';'/  * '  '^ 
Fan  Hevthuvsen  as  »n  executor  of  bis  will.  .'^  -» •  j  •  -u 

Ss%  On 
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1M6^  On  the  92d  of  Jtdy  following  the  testator  ^M  op 

Van  Heythnpeiis  bond  to  be  cancelled  ;  and,  In  con* 
sideration  thereof,  Van  Hafthuysen  executed  a  convey- 
ance»  whereby  certain  lands,  situated  w  the  county  of 
Nar/blkf  were  conveyed  to  the  use  of  Richard  SmUk  for 
life,  with  remainder  to  the  Defendant,  Ckarks  QUbj^  itk 
fee.  Two  days  after  this  transaction,  the  testator  died 
by  his  own  hand ;  and  upon  an  inquest  held  before  tha 
coroner,  it  was  declared  by  the  verdict  of  the  jury  that 
the  testator  shot  himself,  being  at  the  time  in  a  state  of 
temporary  mental  derangement. 

The  bill  was  filed  by  ElixiAHh^  the  wife  of  Bemry 
Steedf  in  her  character  of  legatee  under  the  will  of  the 
testator,  by  her  next  friend,  against  Charles  CaBej^  tha 
executor,  and  residuary  legatee,  Richard  Van  Heydai^ 
1^,  Sophia  Smith,  the  testator's  heir-at-law^  and  Henry 
Steed^  the  Plaintiff's  husband ;  and  it  prayed  that  the 
will  and  codicil  of  the  testator,  so  far  as  regarded  the 
bequest  to  the  Plaintiff  of  all  bonds  due  to  the  testator 
at  the  time  of  his  death,  might  be  established,  and  the 
trusts  thei'eof  performed ;  that  it  might  be  declared  that 
the  testator  was  prevailed  upon  by  fraud,  and  under 
the  influ^ice  of  the  Defendant  Catlap  to  accept  firom 
Van  Heythuysen  the  conveyance  of  certain  lands  in  lien 
of  the  bond  debt,  which,  at  the  date  of  the  wiU,  was  doe 
from  him{  that  the  conveyance  might  be  set  aside,  and 
the  bond  debt  re-established ;  that  Calley  might  acoomt 
for  the  rents,  and  that  all  necessary  directions  snigfat  be 
given  for  placing  the  parties  in  the  sttuatioo  in  which 
they  would  have  stood,  if  the  transaction  had  not  taken 
place;  or  that,  under  the  alleged  circumstances  of  fraud 
and  undue  influence^  it  might  be  declared  that  the  land 
ought  to  stand  in  place,  of  the  bond,  and  be  snlogect  to 
the  bequest  to  the  Plaintifl^  and  that  CaUey  migfac  be 

declared 
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idedsr«d.to  be  a  trustee  thereof  for  the  betaefic  of  the       ItM.' 
Pkttotiff 

Tbe  bili  alleged  ihat  the  testator,  from  the  period  of 
hia  wifc'a  death,  ti^hich  happened  in  the  month  of 
October  1829)  became  extremely  low-spirited  and  nerv* 
<lits;  that  suck  lowness  of  spirits  and  nervousness  con- 
tinued iifradiiaUy  to  ioerease,  and  that  shortly  after  the 
date  of  the  will  and  codicil  the  testator  was  at  times 
violently  afflided  with  pains  in  bin  head,  became  mate- 
rially disordered  in  his  intellects,  and  liable  to  tempo* 
rary  fits  of  mental  derangement ;  that,  during  the  latter 
months  of  bis  life,  his  mind  and  intellects  became  gene- 
rally weiA,  so  that,  when  he  was  not  suffering  fits  of 
despondency  and  mental  derangement,  he  was  of  so 
weak  and  imbecile  a  mind  as  to  be  perfectly  childish, 
atld  wholly  incapable  of  understanding  or  transacting 
business ;  that  Calley  was  a  relation  of  his  wife,  and  had 
been  taken  into  his  office  to  assist  him  in  his  business, 
and  that  whilst  the  testator  was  afflicted  with  low  spirits 
and  nervousness  Cattey  gradually  obtained  great  influence" 
over  h*is  mind,  and  ultimately,  together  with  Mrs.  Mdi" 
cent  Dealy  another  relation  of  the  wife,  obtained  an  ab> 
solute  power  and  control  over  him ;  that,  in  this  state  of 
die  testator's  mind,  CaUey^  who  knew  the  contents  of  the 
will,  formed  a  scheme  to  avail  himself  of  his  influence, 
and,  in  execution  of  that  scheme,  prevailed  on  the  tes- 
tator to  call  for  payment  of  Van  Hexfthmfzeri%  bond,  and 
to  ai^cept  from  him  in  lien  of  the  bond  the  estate  in 
question  in  the  cause. 

'  The  Defendant  CeMeg^  by  bis  answer,  said  that 
Smithy  for  several  years  before  the  death  of  his  wifie, 
from  his  ciwistantand  assiduous  attention  to  the  duties 
of  the  several  ofiices  which  be  held,  appeared  to  be 
aally  nervous  up  to  the  time  of  her  death ;  and 
$$  ^  that 
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'  i8S6»        tliat  ttter  her  deaths  at  which  he  appeared  to  be  much 
StKBD        *^<^®<^>  ^^  ^^s  occasionally  low-spirited   tip  •  to   the 
V,  time  of  his  own  death ;  and,  as  he  advanced  in  years, 

the  weakness  of  his  nerves  somewhat  increased,  arising, 
as  the  Defendant  believed,  from  the  cauees  aforesaid, 
and  from  his  pecuniary  losses.  But  the  Defemlant 
denied  that  the  testator  became  in  amy  manner  dis- 
ordered in  his  intellects,  or  liable  to  any  fits  of  mental 
derangement,  up  to  the  day  of  his  death.  He  denied 
that  he  knew  that  the  testator's  mind  was  imbecil^  or 
that  bis  mind  was,  in  fact,  imbecile.  He  further  denied 
that  the  testator  ever,  at  any  time,  had  any  mental  in- 
'  firmity,  up  to  the  day  of  his  death,  or  that  he  had  any 
greater  bodily  infirmity  than  many  men  are  accustomed  to 
have  at  his  period  of  life.  The  Defendant  further  said  that 
the  paternal  conduct  which,  the  testator  always  evinced 
towards  him  and  his  family,  amounted  to  a  complete 
adoption  of  him  as  his  child.  But  he  denied  that  he  ever 
at  any  time  acquired,  or  had  any  influence  or  control 
over  the  actions  of  the  testator,  or  that  he  made  himself 
acquainted  with  the  contents  of  the  testator's  will,  or 
any  part  thereof,  or  that  he  in  fact  knew,  before  the 
death  of  the  testator,  that  the  testator  had  made  the  will 
or  codicil,  or,  except  as  matters  of  conclusion  from 
conversations,  that  he  had  ever  made  a  will  or  codicil ; 
and,  on  the  whole,  he  insisted  that  the  transaction  as  to 
Van  Heythusen^s  bond  and  conveyance  was  directed  by 
the  testator  himself,  and  was  in  entire  conformity  with 
,  his  inteatioDS,  he  being  at  the  ti^ie  of  sound  mind,  and 
perfectly  understanding  what  he  was  about. 

Much  evidence  was  gdne  into,  particularly  On  the 
part  of  the  Defendant  Callej/j  who  examined  sixty-six 
,   l^ritnesses  to  shew  the  sanity  of  the  testator ;  and  the 
argument  on.  each  side   consisted   chiefiy  of  a   com- 
mentary upon  the  evidence,  the  inaterial  parta  of  ^vMch, 

"    *  '*•      as 
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as  well  as  the  circumstances  of  the  transaction  impeached      ^1896. 
by  the  Plaintiff,  are  minutely  examined  and  considered    *    gJJ*^ 
in  his  Lordship's  judgment.  .  o. 

For  the  Plaintiff*  who  was  interested  in  impeaching 
the  conveyance,  but  supporting  the  will,  partly  upon 
thegcound  of  partial  insanity  and  monomania,  and  partly 
upon  the  ground  of  undue  influence  exercised  by  Calley 
in  the  confidential  relation  in  which  he  stood  towards 
Mr.  Smiih^  the  cases  of  Dew  v.  Clarke  (a)  and  Huguenin 
y*  Baseley  {b)  were  cited. 

For  the  Defendant,  Caller/^  it  was  insisted  that  the 
two.  hypotheses  of  monomania,  indicated,  as  it  was 
alleged,  by  a  groundless,  but  uncontrollable  appre- 
hension of  poverty,  and  undue  influence  on  the  part  of 
CaUey^  by  means  of  which  the  testator  was  prompted  to 
acts  of  profuse  liberality,  were  inconsistent  and  destroyed 
each  other;  for  if  the  supposed  monomania  existed, 
there  was  no  room  for  the  exercise  of  the  imputed  fraud 
and  undue  influence ;  and  if  there  was  undue  influence, 
there  was  a  state  of  intellect,  which,  though  feeble,  was 
inconsistent  with  the  alleged  monomania. 

Mr.  Pemberton  and  Mr.  Hefheringtouy  for  the  Plaintiff. 

Mr.  Tinney^  Mr.  Turner^  and  Mr.  Williams^  for  the 
Defendant,  Calley. 

Mr.  Boteler  and  Mr.  Chandless^  for  the  Defendant, 
Van  HeythuyscH, 

Mr.  Heathfieldy  for  the  heir  at  law. 

The 

(a)   S  Addnmt,  79.     I  Hogg.  (6)  l4fV«.S73.  '; 

Med.  M€p.3i\,,3£[agg.  JES€ci. 
Rep,  250.,  and  sRuu.l63. 
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In  the  investigation  of  this  case  it  is  nece^arj  to 
bestow  careful  attention,  not  only  to  the  facts  in  evi- 
i^oy.  4,  dence  relating  to  the  principal  transaction  which  is  in 
question,  but  to  all  ,the  facts  which  tend  to  shew  the 
state  of  Mr.  Smiths  mind,  Mr.  Cattei/s  knowledge  of 
that  state,  and  the  relation  which  subsisted  between  Mr. 
CalUi/  and  Mr.  Smith. 

Mr.  Smith  had  for  many  years  been  clerk  to  the  late 
Lord  Ellenborotighf  under  whose  patronage  he  had  ob- 
tained several  lucrative  offices  in  the  courts  of  common 
law.  Whilst  Lord  Ellenboraugh  retained  his  office, 
Mr.  Smith  was  crier  of  the  Court  of  Nisi  Prius ;  up  to 
April  1830  he  was  clerk  of  common  bails,  estreats,  and 
posteas,  and  up  to  the  time  of  his  death  he  was  clerk  of 
the  errors  in  the  Court  of  King^s  Bench,  clerk  of  the 
Kisi  Prius  records  in  Middlesex,  and  receiver  and  comp- 
troller of  the  fees  arising  in  courts  of  justice.  Prom 
these  several  offices  he  derived  a  considerable  income, 
and  he  appears  to  have  become  possessed  of  some  inde- 
pendent property.  The  Plaintiff  was  his  niece.  The 
Defendant  Calley  was  no  relation  to  him,  but  calls  him- 
self the  second  cousin  of  Mrs.  Smith,  the  testator's  wife. 
It  was,  however,  I  think  stated  at  the  bar,  that  he  used 
the  expression  second  cousin  by  mistake,  being,  in  fact, 
the  son  of  a  first  cousin  of  Mrs.  Smith.  In  the  year 
1812,  when  Callej/  was  very  young,  the  testator  took 
him  as  a  clerk  into  his  office  of  clerk  of  the.  errors,  and 
ever  afterwards  treated  him  with  constant  kindness. 
Calley  calls  his  conduct  paternal ;  and  says  that  he  con- 
sidered himself  as  an  adopted  child.  Several  of  the 
Witnesses  say  that  the  testator  and  Calley  appeared  like 
father  and  son ;  and  it  appears  beyond  all  doubt  that 
they  always  continued  together  on  a  most  intimate  and 

"cohfidential 
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confidential  footing.  When  Calletf  married  ill  16S4, 
Mr.  and  Mrs.  Smii/i  took  great  interest  in,  and  super- 
intended the  arrangements  made  on  that  occasion ;  and 
Mr.  Smith  afterwards  became  attached  to  the  children. 

Mr..  Smith  appears  to  have  been  a  man  of  great  re- 
spectability, ands  up  to  the  latter  part  of  his  life  at  leasts 
he  was  a  man  of  firm  and  decided  character ;  and,  as 
the  witnesses  say,  not  likely  to  submit  to  any  influence 
or  control  of  others.  He  not  only  filled  the  offices  I 
have  mentioned,  but  was,  and  acted  as  trustee  for 
various  persons,  and  as  a  governor  of  the  Foundling 
Hospital.  . 

Hiere  is  no  direct  proof  of  particular  acts  of  influence 
pr  power  being  exercised  over  him  by  Callet/^  who^  in 
his  ordinary  demeanour,  behaved  to  the  testator  with 
proper  attention  and  respect;  but  it  appears  that  the 
testator  relied  upon  CaUey^  and  had  very  great  con- 
fidence in  him* 

The  bond  transaction  with  Mr.  Van  Hetfthwfsen  had 
its  origin  in  the  year  1814.  Mr.  Van  Ha/thiysen  having 
been  unexpectedly  induced  to  become  the  purchaser  of 
the  estate  which  is  now  in  question,  and  having  for 
many  years  been  on  intimate  terms  with  the  testator, 
borrowed  from  him  the  sum  of  9000/.  3  per  cent,  stock ; 
and,  in  order  to  secure  the  re-transfer,  executed  a  bond, 
and  made  a  deposit  of  the  title*deeds  of  the  estate.  In 
the  year  1829  the  testator,  who  seems  to  have  had  con- 
siderable regard  for  Mr.  Van  Heythtysen  and  his  family, 
was  induced  to  give  up  that  bond,  and  to  accept  in  lieu 
of  it  the  bond  now  in  question,  which  was  dated  the 
25th  of  September  1829,  and  was  conditioned  for  pny- 
inent  of  4000/.,  without  hiterest,  in  five  years  from  th^ 
date ;  and  Mr.  Smith  retained  in  his  hands  the  title 

deeds 
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1S8Q.      .  deeds  of  the  estate  as  fuitber  collateral  security  Ibr  pay- 
ment of  the  4000/. 

In  the  statement  of  the  transaction  material  to  be 
considered  in  this  case,  it  is  necessary  to  notine  that  the 
testator's  wife  died  on  the  1 5th  of  October  ]  829,.  ao^. 
that,  in  Jtdy  1830,  an  act  of  parliament  (a)  passed  for 
regulating  the  receipt  and  appropriatioa  of  fiaes  and 
emoluments  receivable  by  officers  of  the  superior  oouHs 
of  common  law ;  and  that,  under  this  act,  commisaion^ra 
were  appointed  to  inquire  into  the  amount  and  I  legality 
of  the  fees  claimed  by  the  officers.  These  events  are 
alleged  to  have  produced  considerable  effisct  on  the 
mind  of  Mr»  Smitli. 

In  March  1831,  Mr.  Smith  employed  Mr.  Tkomar 
AmoSi  a  law»stationer,  to  prepare  his  will.  Mr.  Amoi^ 
as  he;  saysf  prepared  it  by  Mr.  SmitKs  dictatidn.  It 
was  dated  the  29th  of  March ;  was  attested  by  Thomas 
AmoSf  who  prepared  it,  and  by  Henry  Amos  and 
Hannah  Forewark^  two  of  Mr.  Smith's  servants,  and 
was  thus  expressed. — (His  Lordship  read  the  will.) 

Mr.  SmitK  at  the  dates-  of  his  will  and  codicil,  had 
170/.  a  year.  Long  Annuities,  standing  in  his  name  at, 
the  Bank.  The  bequests  of  Long  Annuities  contained 
ill  the  will  did  not,  in  words,  refer  to  the  Long  Annui- 
ties which  the  testator  then  had^  so  as  to  make  the 
legacies  specific  Mr.  CaUey^  however,. says,  that  sivat 
tiie  testator's  death,  when  application  was  mode  to  him 
by  the  Plaintiff  for  the  legacy  of  Long  Annuities,  be 
was  advised  and  believed  that  the  same  was  a  specific! 
and  not  a  general  legacy ; .  and  that,  aa  no  Long  AimutT) 
ties  were  standing  in. the  testator's  name  at  the  time  oC. 

v.-    •   .  («)  llK«4.  c«5S.         -  ,         .,  .iv^ 
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biVdeMfiy'ibelega^  to  the  PlaintifFvras  not  claimable. 
And  the  facts  as  to  the  Long  Annuities  appear  to  be 
these;  that,  on  the  ISth  o{  Aprils  being  only  three  days 
rilef  the'  dfitte'  of  the  codicil,  the  testator  and  Calley 
went*  into  the  city  together,  and  the  testator  then  caused 
^^  170£  b  ^ear  Long  Annuities,  which  were  standing 
ih  his  name  alone,  to  be  transferred  into  the  joint  names 
(^'hiihself  tfnd  CdUey;  and  that,  in  a  week  afterwards, 
th.  on  the*  £Qth  of  Aprils  the  testator  and  Calley  again 
went  into  the  city  together,  and  caused  the  same  sum, 
in  the  Long  Annuities,  to  be  transferred  from  tbeir 
joint  names  into  the  separate  name  of  Calley. 

Subscribed  to  the  codicil,  but  without  date,  is  a  mc^ 
morandum  in  these  words*,  '*  Amount  of  Long  Annui- 
ties, I  'believe  160/.  per  annum,  sold  out  and  dispoied 
qV^  >  And  as  to  this  transactbn  Mr.  Calte^s  statement 
it^in  effect,  that  the  object  of  the  testator  was  to  secure 
lite  annuities  for  CaUey  after  his  own  death,  but  to 
receive  the  dividends  during  his  life;  and  he  made  the 
traasfer,  being  perfectly  satisfied  that  Calley  ^^  would  do 
every  thing  that  was  honourable."  This  was  certainly, 
in  the  way  in  which  the  case  is  put  by  the  Defendant, 
aoi  instance  of  very  great  confidence  reposed  in  him'  by 
the  testator. 

The  Plaintiff  was  also  legatee  of  the  money  which 
sbcRild  be  dote  to  the  testator  on  bond  at  the  time  of  his 
decease.'  Van  Heythuysert^s  bond  was  not  payaUe  till 
September  16S4;  but  on  the  SOth  of  June  18SI,  and 
without  any  reason'  to  shew  why  he  desired  earlier 
payment,  the  testator  called  on  Van  Heythuysen^  and  ex- 
pressed a  wish  that  the  estate  which  was  collateral 
sbcui^ity  for  the  payment  should  be  made  available  irn*^ 
mediately.  Van  Heythuysen  answered,  that  the  estate 
would  not  then  sell,  bot  that'  he  intended  to  offer  it  for 

sale 
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ISSS.    .    sale  in  the  then  next  spring.    On  the  ^4th  df  Jme^ 


9fSt0 


CaUey  went  to  Van  Heythnysen^  and  stated,  that  the 
'p'"  testator  had  been  iil-nsed  by  Fan  Heythtysen  on  the 
Ca^uby.  aabject  of  the  bond;  and  on  this  occasion  Van  Heythty^ 
sen  told  Calley  that  the  bond  should  be  paid  when  due, 
or  sooner,  if  the  estate  should  be  sold  sooner,  or,  if 
Mr.  Smith  and  his  friends  preferred  it^  Van  Heytkuysen 
was  willing  at  any  time  to  convey  the  estate  to  Mr. 
Smiih  in  lieu  of  the  bond.  The  offer  to  convey  the 
estate  in  lieu  of  the  bond  appears,  therefore,  to  have 
proceeded  from  Van  Heythuysen;  and  it  is  proved,  not  on 
the  part  of  the  Plaintiff,  aud  therefore  not  against  GrA 
leyi  but  on  the  part  of  Van  Heythvysen^  that  on  the  28th 
ofjunti  after  an  interview  between  Mr.  Van  HeytJmysen 
and  a  gentleman,  who,  in  the  evidence,  is  called  Mr* 
Mardiali  J&nes,  Calley  called  on  Van  Heytkuyseny  and 
informed  him  that  it  was  the  particular  wish  of  the  tes- 
tator to  become  the  purchaser  of  the  estate  for  the 
bond,  if  Van  Heyihuysen  would  pay  the  ad  valorem  daQr ; 
and,  Van  Heythtysen^  having  hesitated,  CdUey  added,  it 
would  calm  the  testator^s  mind.  Calley^  of  course,  is 
not  to  be  charged  with  anything  which  is  not  regularly 
proved,  or  deducible  from  what  Is  regularly  proved 
against  him ;  but  in  respect  to  the  state  of  the  testator^ 
mind  towards  Van  Heyihuysen^  it  is  proper  to  observe 
that  there  is  another  undated  memoratidum  subscribed 
to  the  codicil,  in  these  words :  —  •*  Mr.  and  Mrs.  Van 
Heythwfseris  conduct  to  me  has  been  most  ungrateful, 
wicked,  and  dishonest."  For  some  reason  or  other  it 
is  clear  that,  when  the  memorandum  was  written,  the 
testator*s  mind  was  In  a  state  of  irritation  against  Van 
Heythtysen.  No  cause  for  this  irritation  is  stated,  not 
any  foundatkm  for  the  imputation  contained  in  tlie  me^ 
morandom.  Van  Heyihmfseif%  debt  was  reduced  to 
4000L  in  the  year  1829.  That  transaction  has  not 
be^  impeached.  The  bond  for  the  reduced  sum  was 
''    •  pot 
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not  pliable  in  July  1831,  and  no  gi-ouod  of  tomplaint       1986^ 
i^inst  Mr.  or  Mrs.  Van  Heiftkw/ien  appears.  ^-J^-  ^ 

tv 
Van  Heyihiaf$en9  however,  agreed  to  sell  the  estate  for  ^w<**^* 
the  bondi  and  len,t  the  draft  of  the  conveyance  to  him- 
self to  Callq^y  in  order  that  the  proposed  conveyance  to 
Mn  Smith  might  be  prepared  from  it.  Soon  afterwa/ds 
Vun  ff^ythigsfn^  at  the  request  of  Calley^  consented  to 
prepare  the  eoavieyaoee ;  but  Calky  having,  on  a  sub* 
sequent  day,  stated  tliat  it  was  the  testator's  wish  that 
the  ej^ate  should  be  conveyed  absolutely  to  CalUys  Van 
Hegthysen  refused  to  have  any  thing  further  to  do  with 
the  conveyance ;  and  thereupon,  and  on  the  6th  of  July 
1831,  Mr.  BuHon  Lane  was  applied  to  by  CaUey  re- 
specting the  conveyance.  Mr.  Burton  Lane  had  known 
botli  Mr.  Smith  and  Mr.  CaUey  fof  many  years.  A 
great  intimacy  bad  subsisted  between  Mr.  Smith  and 
Mr.  Lan^s  family,  but  notwithstanding  that  long  ac^^ 
quaintance  and  great  intimacy,  Mr.  Lane  thought  Col" 
ley  was  Mr.  Smith's  nephew,  and  that  Mr»  Smith  had  no 
other  relation.  On  the  6th  of  July^  Calley  informed 
Mr.  Lane  that  Mr.  Smith  desired  to  have  the  estate  for 
the  bond,  and  that  Van  Heythuysen  objected  to  prepare 
the  conveyance,  because  there  was  no  consideration 
between  him  and  Calley^  and  the  deed  would  be  void- 
able. On  the  next  day  the  testator  and  CaUey  went 
together  to  Mr.  Lane.  Calley  went  away,  and  left  the 
testator  alone  with  Mr.  Lane^  and  Mr.  Lane  says  that 
the  testator  expressed  his  intention  to  give  the  estate  ta 
Calley^  was  dissatisfied  to  find  any  objection  to  an  im- 
mediate conveyance,  and  said  he  did  not  wish  to  have 
the  trouble  of  looking  aft»  the  estate.  After  this  Mr. 
Lane  instructed  Mr.  Measure  to  prepare  the  draft  con- 
veyance, and,  in  the  instructions,  it  was  expressed  that 
*<  Mr.  Smith  being  old  and  infirm,  wishes  this  estate ^Ca 
be  ^conveyed  to.  his  nephew,  Mr.  Charles  Call^p  if  it  cam 
•  legally 
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legally  be  done ;"  and  also,  that  ^^  it  would  be  dasin^Ie 
to  have  the  draft  of  this  deed  prepared  without  Loss  of 
time,  in  consequence  of  the  precarious  state  of  Mr^ 
SmtWs  health."  The  draft  being  prepared,  wai&  «ub* 
mitted  to  Mr.  Van  Heytkw/sen  on  the  18th  of  tW[y»aod 
returned  by  him  on  the  19th.  On  that  day  Mr.  ZoUif 
says  that  he  stated  the  effect  of  the  deed  of  conveyanoe 
to  Mr.  Smithj  and  on  the  21st  the  deeds  were  exe(;ute4 
by  Mr.  Smith  in  Mr.  Lane's  presence,  at  bis  cbamber^:; 
and  Mr,  Lane^  in  his  evidence,  thus  expresses  him- 
self. 

[His  Lordship  read  parts  of  the  evidence  of  Mr- 
Ijane,  staling  that  the  deed  was  attentively  examined  by 
Mr.  SmiiA  before  he  executed  it,  and  that  there  wa« 
nothing  in  the  coni^uct  or  conversation  of  Mr.  Smith  to 
induce  the  witness  to  doubt  his  sanity,  and  that  Callejf 
exercised  no  control  or  influence  over  him,  as  the  wiv-^ 
ness  believed,  when  Mr.  Smith  gave  instructions  to  pre^ 
pare  the  deed.] 

The  deeds  were  executed  by  Van  Heytkiysen,  and 
the  bond  delivered  up  on  the  22d  of  July. 

Some  inaccuracies  in  the  evidence  of  Mr.  B.  Lan€ 
were  observed  upon ;  but  I  cannot  say  that  they  appear 
to  me  to  be  very  important.  The  observation,  however, 
that  he  was  totally  ignorant  of  the  relation  which  really 
subsisted  between  the  testator  and  Calley^  is  material. 
If  Mr.  J3.  Lane  had  known  that  Calley^  instead  of  being 
a  nephew  and  the  only  relation  of  the  testator,  was  not 
at  all  related  to  him  in  blood,  and  that  the  testator  bad 
near  relations  of  his  own  living,  hq  might  have  thought 
it  right  to  exercise  another  sort  of  vigilance  in  this 
business. 


It 
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'  It  appears  that^  whilst  this  transaction  was  pending  with 
Fan  Heythuyserii  another  with  the  Plaintiff  was  in  pro- 
gress. In  the  early  part  of  Jtdy  the  Plaintiff  had  been 
in  town  on  a  visit  to  the  testator,  and  some  communi- 
eatfon  between  him  and  the  Plaintiff  must  have  taken 
pi^c^  upon  a  proposal  to  convey  to  the  Plaintiff  at  once 
the  property  which,  by  his  will,  he  had  devised  to  her ; 
aMN)  with  refei^ence  to  this  proposal,  the  Plaintiff,  about 
the  6th  or  7th  cXJuly^  wrote  to  Mr.  Smith,  and  amongst 
other  things  says,  "  I  have  seen  Mr.  Steadman  (who  is 
a  solicitor  at  Sudbury)  respecting  the  deeds  you  were 
kind  enough  to  mention ;  he  will  convey  them  for  10/. ; 
he  wishes  you  to  let  him  know,  as  soon  as  convenient, 
yt)ur  intention.  I  should  have  written  yesterday,  but 
dould  not  see  Mr.  Steadman  till  this  morning.''  After 
some  strong  expressions  of  gratitude,  she  says,  <<  Ihope 
by  this  time  you  are  a  little  more  composed,"  &c.  Mr. 
Steadman  afterwards  had  a  personal  interview  with  Mr. ' 
Smith,  and  received  his  instructionis  to  make  a  convey* 
ance  to  the  separate  use  of  the  Plaintiff.  In  giving  the  ' 
instructions,  Mr.  Smith  acted  like  a  competent  man  in 
business,  and  appeared  to  understand  perfectly  what  he 
was  doing.  Mr.  Steadman  acted  upon  his  instructions, 
sent  them  to  his  London  agent,  to  get  them  executed ; 
ami  they  were  executed  by  Mr.  Smith  on  Saturday  the 
^Sd  of  Jidy. 

On  the  morning  of  the  S^th,  Mr.  Smith  committed 
suicide  ;  and  the  coroner's  jury  found  that  he  shot 
himself,  being' at  the  time  in  a  state  of  mental  derange- 
ment. That  he  was  then  insane,  is  not,  indeed,  dis- 
puted ;  but  it  is  contended  that  his  derangement  at  that 
time  was  a  sudden  infliction,  and  that  until  then  he  was 
never  subject  to  any  mental  disorder. 

Mr.  Cdlley,  for  the  purpose  of  meeting  the  charge 

of  Insanity,  has  produced  a  great  deal  of  testimony  as 
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1886*^     to  the  state  of  Mr.  SmiVs  mind.     He  has  not  only 
proved  in  general  terms  that  Mr.  Smitk  was  a  man  of 
firm  and  decided  character,  but  that,  up  .to  the  23d  of 
July  1831,  he  performed  many  of  his  ordinary  duties 
in  an  able  and  efficient  manner;  and  he  has  shewn 
Mr.  Smith  on  various  occasions,  during  the  months  of 
April,  May,  June,  and#JW^  1831,  occi](pied  as  an  in- 
telligent man,  not  only  in  the  usual  concerns  of  domestic 
and  social  life,  but  also  in  the  transaction  of  seyeral 
important  matters  of  business  affecting  accounts  and 
property.     It  is  not  necessary,  nor  would  it  be  useful, 
to  state  the  evidence  in  detail.     I  have  carefully  read 
and  considered  the  whole ;  and  it  appears  to  me  to  be 
proved,  that  in  the  transaction  of  ordinary  business,  and 
to  common  observers,  Mr.  Smiih  in  many  instances  ap- 
peared to  be  of  sound  mind,  and  conduced  himself  as  a 
man  of  sound  mind  might  be  expected  to  do.     The  un- 
exceptionable evidence  of  Mr.  Wigglesworth,  Mr.  BaiUy, 
and  Miss  Copner  relates  to  his  conduct  on  the  23d  of 
Jidy.    Mr.  Calley  has  alleged  that  Mr.  Smith  punctually 
fulfilled  the  duties  of  his  several  offices  in  person,  and  also 
transacted  private  business  of  importance,  and  acted  as 
'trustee  for  various  persons,  and  managed  his  household 
affiiirs,  and  kept  his  accounts  both  public  and  private 
with  accuracy  and  exactness,  and  partook  of  the  society 
of  his  friends,  ^nd  paid  and  received  their  visits  up  to 
the  day  of  his  death ;  and  the  particular  facts  which 
Mr.  Calley  has  proved  appear  to  me  to  be  consistent 
with  that  general  allegation. 

But  apparent  sanity  on  some  or  many  occasions  is 
no  proof  that  the  mind  may  not  be  insane.'  Lord  Eldon, 
in  Ea  parte  Holyland{a),  has  told  us  of  two  instances, 
in  one  of  which  a  lunatic  was  so  far  competent  to  trans- 
act business,  that  he  was  actually  employed  in  the  ma- 
nagement 
•  (•)  n  ;«.  10. 
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nagement  of  the  estate  of  his  owi  committee ;  and  in  the  1836. 
other  of  which  he  himself  (then  at  the  bar),  after 
various  conferences  with  the  lunatic,  became  fully 
satisfied  of  his  sanity,  and  was  not  aware  of  his  mis- 
take till  the  lunatic  came  to  thank  him  for  his  exertions 
after  he  had  procured  a  supersedeas  of  the  commission. 
The  instances  are  numerous  in  courts  of  justice  in 
which  lunatics,  aware  that,  some  of  their  ideas  are  im- 
puted to  insanity,  have  used  ingenious  and  rationally 
contrived  artifices  to  avoid  reproducing  those  particular 
ideas.  The  ordinary  habits  of  society,  or  the  exertion 
required  for  the  transaction  of  business,  may  restrain 
or  rouse  the  mind,  and  prevent  it  from  brooding  on 
melancholy  thoughts ;  and  an  insane  man  may,  and 
often  does,  conduct  himself  rationally,  both  in  society 
and  in  the  transaction  of  business,  so  long  as  nothing 
occurs  to  call  up  or  suggest  the  delusive  notions  which 
constitute  or  indicate  the  insanity. 

Generally  speaking,  the  law  presumes  sanity,  and,  if 
it  be  not  impeached,  no  evidence  is  required  to  sup- 
port it.  When  it  is  .impeached,  and  the  evidence  is 
conflicting,  the  question  is,  not  whether  the  facts  ad- 
duced in  support  of  it  are  not,  in  general,  indications 
of  sanity,  but  whether  they  are  inconsistent  with,  or 
sufiiciently  explanatory  of,  the  indications  of  insanity 
produced  on  the  other  side,  on  which,  undoubtedly,  the 
onus  lies.  Although  Mr.  SmitA^  on  the  23d  of  Jiifyf 
transacted  business  as  a  rational  and  intelligent  man 
with  Mr.  fVigglesworth  and  Mr.  Bailey ;  although,  on 
the  same  day,  he  visited  a  public  exhibition  for  his 
amusement,  and  in  the  evening  took  leave  of  Miss 
Copner  as  the  intelligent  master  of  a  house,  would  take 
leave  of  a  guest  whose  return  would  be  welcome ;  al- 
though, at  a  quarter  before  nine  o'clock  on  the  morning 
of  the  24th,  he  appeared  to  the  person  whom  in  his 
Ti  2  will 
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will  he  calls  his  old  and  faithful  servant  Mary  Ward 
to  be  much  the  same  as  usual,  and  did  not  appear  to 
be  particularly  agitated ;  yet  in  half  an  hour  from  that 
time  he  had  perished  by  his  own  hand,  and  in  a  pocket* 
book  by  his  side  was  found  a  paper  containing  these 
words  :  —  ^^  Unsuccessful  speculations  and  lending 
money  have  been  my  ruin,  and  have  reduced  me  from 
affluence  to  poverty.  Misery  !  misery  !  Thou  great 
God  of  mercy,  forgive  a  penitent  and  repentant  sinner, 
I  implore  thee.  Almost  blind,  lame,  nervous,  and 
palsied  aU  over;  can  neither  read  nor  write  without 
distress  and  pain." 

Mr.  Calley  said  truly  that  this  paper  shews  that  Mr. 
Smith  was  under  a  delusion,  and  supposed  that  he  was 
in  a  declining  state,  and  suffered  from  loss  of  sight  and 
other  infirmities. 

But,  as  Mr.  Calley  expressly  denies  that  the  testator 
ever  at  any  time  had  any  mental  infirmity,  up  to  the 
day  of  hb  death,  he  must  mean  it  to  be  understood 
that  this  delusion  was  a  sudden  infliction,  unconnected 
mth  any  previous  mental  disorder,  and  wholly  unex* 
pected.  How  far  this  is  accordant  with  the  facts  must, 
if  possible,  be  ascertained,  not  merely  by  considering 
the  instances  of  apparent  sanity  adduced  by  the  De- 
fendant, but  by  considering  them  in  conjunction  with 
the  evidence  adduced  for  the  Plaintiff.  Besides  Thomas 
Amosj  who  prepared  the  will,  the  Plaintiff  has  examined 
five  witnesses,  the  three  servants  and  two  intimate 
friends  of  Mr.  Smith. 

[His  Lordship  here  entered  into  a  minute  examina- 
tion of  the  evidence,  and  at  the  close  of  it  proceeded 
a*  fdlows ;  — ] 


On 
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On  a  careful  consideration  of  the  evidence^  I  am  of 
opinion  that  the  state  of  mind  which  led  to  the  dreadful 
termination  of  Mr.  SmitVs  life  was  not  a  sudden  in* 
fliction»  unconnected  with  any  previous  mental  disorder, 
and  was  not  wholly  unexpected  by  those  who  best  knew 
him. 

He  had  suffered  considerable  mental  uneasiness  from 
die  time  of  his  wife's  death,  and  the  inquiry  respecting 
the  fees  of  his  office  alarmed  and  disturbed  him.  He 
was  annoyed  and  distressed  by  the  proceedings  of  the 
commissioners ;  feared  that  he  might  be  called  upon  to 
refand  what  he  had  received ;  thought  he  might  be  re* 
duced  to  poverty  and  ruined,  and  that  he  should  die  in 
a  workhouse.  Some  of  these  impressions  might  be  per* 
fectly  rational ;  others  might,  in  their  commencement  at 
least,  be  exaggeration,  which  could  scarcely  indicate 
insanity :  but  his  mind  dwelt  upon  them ;  they  produced 
an  increasing  dejection  and  despondency,  and,  at  lengthy 
a  propensity  to  self-<lestruction.  To  his  servants,  somfr* 
thing  appeared  to  hang  heavy  upon  his  mind;  he  be« 
came  lost  to  all  cheerfulness,  indifferent  to  every  thing 
about  him,  and  to  life  itself;  willing  to  let  people  about 
him  do  what  they  liked  if  they  would  not  trouble  him, 
and  sometimes  wandering  in  his  mind,  as  if  he  knew  not 
what  he  wsls.  doing.  To  his  friend,  Mr.  Ladlej^  he 
wished  that  he  was  dead,  or  that  somebody  would  shoot 
him.  To  Mr.  Bose  he  talked  of  destroying  bimaelf,  and 
desired  him  not  to  be  surprised  at  his  putting  an  end  to 
his  own  life ;  and  from  these  gloomy  thoughts  he  ooold 
not  be  relieved  by  the  representations  or  reasonings  of 
Mr.  Rose. 

Was  Mr.  CalUy  ignorant  of  this  melancholy  state  of . 
Mr.  Smith's  mind  ?     He  visited  Mr.  Smith  continually, 
Tt  $  sometimes 
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1888*  flometimes  twice  or  thrice  a  day;  he  used  often  to  pass 
the  evening  at  Mr.  Smiih^s ;  he  was  at  all  times  on  the 
most  confidential  lerms  witli  him,  connected  with  him 
not  only  in  the  transaction  of  the  business  of  his  office, 
but  by  continued  and  familiar  intercourse  in  private  life. 
In  his  answer,  he  admits  that  Mr.  Smithy  for  several 
years  before  the  death  of  his  wife,  appeared  to  him  to 
be  occasionally  nervous  up  to  the  time  of  her  death, 
and,  after  her  death,  he  was  occasionally  low-spirited, 
up  to  the  time  of  his  own  death ;  and,  as  he  advanced  in 
years,  the  weakness  of  his  nerves  somewhat  increased ;  and 
before  the  coroner  Mr.  CalUy  said  that  ^<  Mr.  Smith 
had  been  in  a  neiirous  state  since  the  death  of  his  wife, 
often  complaining  of  a  pain  in  bis  head ;  that  his  circum- 
stances were  very  comfortable ;  that  he  had  left  witness 
his  executor,  and  a  great  deal  of  property.  No  doubt, 
he  was  under  an  aberration  of  mind  at  the  time  he  de« 
stroyed  himself.  He  left  a  few  lines  on  paper,  which 
shewed  that  that  he  was  under  a  delusion,  and  supposed 
he  was  in  declining  circumstances,  and  that  he  suffered 
from*  loss  of  sight  and  other  infirmities."  But  was  this 
all  Mr.  CalUy  knew  ?  Was  he  altogether  unapprised 
of  any  thing  inconsistent  with  his  denial  that  the  testator 
ever,  at  any  time,  had  any  mental  infirmity  up  to  the 
day  of  his  own  death  ? 

This  is  not  left  to  conjecture :  Mr.  SmitlCs  nervous- 
ness, before  the  death  of  his  wife,  is  only  mentioned  in 
Mr.  CaUa/%  answer ;  and  his  low  spirits,  after  that  event, 
are  described  by  Mr.  Smith  himself  in  September  1830. 
tHis  Iiordship  read  passages  in  letters  addressed  by 
Mr.  Smith  to  Calley  to  this  effect.] 

These  letters  do  not  indicate  insanity ;  they  shew  a 
man  struggling  against  painful  impressions,  and  not 

without 
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wi^out  hope  of  overcoming  them  in   part  at  least.        1886. 
They  were,  however,  calculated  to  awaken  the  attention 
of  Mr.  Calley  to  the  state  of  Mr.  Smith's  mind. 

The  witnesses  go  further :  Mr.  Base  says,  <*  I  did  ex- 
press a  doubt  once  to  Mr.  CaUey  as  to  the  soundness  of 
the  late  Mr.  Smith's  mind  as  to  his  pecuniary  afiairs,  as 
he  was  continually  complaining  that  he  was  ruined ;  but 
I  thought  upon  every  other  subject  he  was  perfectly 
sane."  And  Mr.  Ladley  not  only  told  Calley  that  he 
thought  Mr.  Smith  was  labouring  und^rr  an  aberration 
of  mind  at  the  time  of  the  transfer  of  the  trust  stock,  but 
having,  as  he  says,  a  foreboding  that  Smith  would  somd 
day  put  an  end  to  his  own  existence,  he  expressed  his 
apprehensions  on  that  subject  to  Calley^  who  at  that 
time  persisted  in  saying  that  Mr.  Smith  knew  what  he 
was  about. 

Mr.  Calley  therefore  knew  the  opinion  of  two  of  the 
most  intimate  friends  of  Mr.  Smith  on  the  state  of  his 
mind ;  and  the  evidence  of  Mary  Ward  shews  that  Mr. 
CaUey  himself  was  not  without  some  forebodings  .on 
the  subject;  for  she  says,  '^I  heard  Mrs.  Rule  and  some 
of  Mr.  LadUy's  family,  as  well  as  Charles  Calley  him- 
self, and  his  wife,  Mrs.  CaUey^  repeatedly  say  what 
a  wretched  state  Mr.  Smith  was  in,  and  they  did  not 
know  what  would  be  the  consequence,  and  use  other 
similar  expressions  in  reference  to  Mr.  Smith's  state 
of  mmd." 

And  some  circumstances  tending  to  throw  further 
light  on  the  subject  accrued  on  the  day  of  Mr.  Smith's 
death.  On  the  same  day,  although  the  letter  appears 
to  be  dated  by  mistake  on  the  2Sd,  instead  of  the  24'th 
of  Jidyj  Mr.  Calley  wrote  to  Mr.  Ladley  as  follows :  -r- 

Tt  i  i'Dear 
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<<  Tlie  draadful  event  has  hfl|^)eBed,  am!  yourfickii^ 
le  died  this 
le  and  much  i 
Yours  truly, 


9.  Mr.  Smith  is  no  more.    He  died  this  morning  at  ninc^ 

Caluv       g^^  we  are  in  great  trouble  and  much  afflktioD. 


The  manner  in  whidi  the  even!  is  spoken  <£  ta  tUa 
short  letter  appears  to  me  to  shew  that  Catt^  knew 
he  was  addressing  a  mind  prepared  to  receive  the  io- 
telligence,  and  to  carry  with  it  a  proof  that  the  subject 
hid  previously  been  mentioned  between  LadUjf  and 
CaU^  :  and  there  is  one  incident  sworn  to  by  HanmA 
£or0wark  and  Maty  Wardt  which  is  not  to  be  passed 
o?er.  A  Mrs.  Deal  (Mr.  CaUe^s  aunt)  had  lived  witb 
the  testator  from  the  time  of  bis  wife's  death.  In  the  bilU 
she  is  charged  with  exercising  great  influence  over  Mr. 
Smithy  at  the  instance  and  for  the  benefit  of  CaUey.  This 
charge  is  not  proved;  but  she  was  in  Mr. Smitffs  house 
at  the  time  of  his  death,  and  the  evidence  of  Hanmak 
Forewarif  which  in  every  thing  important  is  confiroied 
by  Mary  Wardj  is  as  follows:  —  '^Immediately  alter 
Mir.  Smilh*8  death  was  discovered,  Mrs.  Deal  was 
sent  for  by  Charles  Calley  into  the  parlour,  and  was 
informed  of  what  had  taken  place;  upon  which  she 
eanclaimed,  ''Oh  I  he  was  mad — he  was  mad -*~ I. always 
said  that  he  was  —  it  is  in  the  family*** his.brotber  died 
raving  mad — and  his  mother—"  and,'  before  sbfe 
completed  the  sentence^  Mr.  Calley  went  up  to  her,  and» 
putting  his  hand  on  her  shoulder,  said,  "  Now,  for  God's 
seke»  hold  your  tongue,  or  you  will  just  undo  all  thai 
^e  have  been  doing;"  to  which  Mrs.  Dm/  replied* 
*'l  will !  .1  will!  "  This  strange  incident  is  chained 
in '  the  bill  nearly  in  the  words  in  which  it  is  proved. 
^r*  (Mqf  has  denied  it,  not  absolutely,  but  according 
to  his  remembrance  and  belief.    Mrs.  Z>€0/  is  livu^ 

and 
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and  no  reason  appears  why  she  might  not  have  been        fitM. 
examined ;  but  Mr.  CaUey  has  not  ^cammed  hw.  «^^^ 


There  is  no  proof,  and  I  do  not  permit  myself  lo 
conjecture,  what  Mr.  CaUey  meant  by  the  words  he  is 
proved  to  have  addressed  to  Mrs.  Deal;  but  I  think 
that  such  an  expression  could  not  have  been  used,  if 
tlie  insanity  then  imputed  to  Mr.  Stnith  had  been  an 
idea  which  had  not  occurred  to  Mr.  CaUey  before  Mr. 
SmiiVs  death. 

There  are  other  very  singular  expressions  of  Mr. 
Calley^  sworn  by  Mary  Ward  to  have  been  used  by 
htm  on  the  day  of  Mr.  SmiiA*s  death;  but,  as  those  ex- 
pressions are  not  charged  in  the  bill,  as,  under  the 
circumstances,  I  think  they  ought  to  have  been,  I  66 
not  dwell  upon  them. 

There  is  one  other  circumstance,  which  I  ought^ 
perhaps,  to  notice  :  it  is  charged  in  the  bill,  that  at  the 
date  of  the  codicil,  and  at  the  time  of  the  transaction 
with  Fan  Heythtofsen^  Cattey  knew  the  contents  of  the 
will.  Calley  denies  that  he  knew  any  thing  of  the  wiU 
till  after  Mn  Smithes  death.  It  so  happens,  that,  on  the 
rety  day  on  which  that  event  happened,  Carifagr,  ih 
writing  to  Mr.  Steed,  says,  **  Mr.  Smith  having  left  me 
executor,  I  at  present  intend  having  the  funeral,''  &e» 
How  Mr.  Calleyi  ignorant  of  the  will  before  the  te»- 
^xitor's  death  —  no  relation  —  knowing  that  relations  of 
the  testator  were  living,  and  apparently  without  any 
authority  of  his  own  to  inquire,  became  so  soon  ac* 
quainted  with  this  part  of  the  will,  is  unexplained ;  but 
as  he  denies  it,  and  it  is  not  proved,  I  cannot  conclude 
•that  he  did  know  the  contents  of  the  will  befom  Mr. 
JSntHVB  death .  But,  upon  a  consideration  of  all  th^  facts 
(kroved,  not  relying  upon  the  inferences  made  by^  the 

witnesses. 
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witnesses,  bat  considering,  as  I  have  best  been  able,  the 
inferences  justly  deducible  from  the  &cts  which  are 
established,  it  appears  to  me,  that,  notwithstanding 
many  acts  of  themselves  consistent  with  sanity  which 
were  done  by  Mr.  Smith  up  to  the  evening  of  the  day 
before  his  death,  his  mind  was,  and  was  by  Mr.  Calley 
known  to  be,  seriously  disordered;  not  so  disordered 
and  unsound  as  to  make  all  his  acts  insane ;  very  far 
from  it:  when  roused  and  vigilant,  he  was  probably 
capable  of  conducting  himself  as  a  man  of  sound  mind 
might  be  expected  to  do;  but  his  mind  was,  I  conceive, 
so  disordered  as  to  be  subject  to,  though  not  always 
affected  by,  delusions  in  matters  relating  to  his  own 
property  and  circumstances;  subject  to  false  impressions, 
having  the  most  serious  influence  upon  the  view  which 
he  took  of  his  future  life,  and  upon  his  conduct  in 
reference  to  it;  and  extremely  liable  to  be  swayed 
by  a  person  in  whom  he  confided,  and  who  was  willing 
to  manage  bis  affairs  for  him. 

That  he  relied,  and  greatly  relied,  on  Mr.  Ca//^,  seems 
beyond  doubt  Mr.  Callet/  admits  that,  on  the  occasion 
of  the  transfer  of  the  long  annuities,  the  intention  of  the 
testator  was  to  trust  him  for  payment  of  the  dividends 
during  Mr.  Smithes  life.  Tor  any  thing  that  appears  to 
the  contrary,  the  confidence  was  implicit,  and  unattended 
by  any  voucher  or  document  which  afforded  the  least  se- 
curity to  Mr.  Smith,  Whether  the  conveyance  from  Van 
Heythtysen^  which  was  first  directed  to  be  made  ab- 
solutely to  Mr,  Smithy  and  then  absolutely  to  Mr. 
CaUey^  and  finally  was  made  to  the  use  of  Mr.  Smith 
for  life,  with  remainder  to  CaUey  in  fee,  was  meant  as 
to  any  part  to  be  a  trust,  does  not  appear ;  and  I  know 
not  how  to  explain,  upon  any  rational  view,  the  facts 
that  Mr.  Smithy  apprehending  that  his  increasing  poverty 
would  bring  him  to  die  in  a  workhouse,  nevertheless 
was  giving  away  one  property  to  his  niece  and  another 

t6 
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to  Calley.  The  evidence  of  Mr.  iMue  would  certainly  1886. 
shew  that  Mr.  Smith  intended  a  gift ;  but  Mr.  Lane  ap- 
pears to  have  known  none  of  those  circumstances  which 
Mr.  Calley  did  know,  and  which  were  indicative  of  the 
state  of  Mr.  Smithes  mind,  and  the  apprehensions  under 
which  he  suffered. 

As  I  have  noticed  before^  Mr.  IJane  would  probably 
have  thought  it  right  to  exercise  another  sort  of  vigi- 
lance, if  he  had  been  aware  of  the  truth  respecting  Mr. 
SmitVs  relations  ;  and  his  observations  and  conduct 
might  altogether  have  been  so  different,  if  he  had  known 
the  facts  proved  by  Mr.  Rose  and  Mr.  Ladley^  that, 
without  throwing  any  imputation  upon  his  evidence,  it 
is  impossible  to  attach  to  it  the  importance  to  which,  in 
other  circumstances,  it  would  have  been  entitled.  At 
the  date  of  the  transaction  in  question,  Mr.  Smith  was 
not  so  insane  as  to  be  unconscious  or  ignorant  of  the 
mere  acts  which  he  was  then  performing.  He  knew 
that  he  was  taking  for  himself  and  for  Calley  an  im- 
mediate estate  in  land,  in  lieu  of  a  bond  payable  to 
himself  on  a  future  day.  That  he  should  know  this  is 
consistent  with  all  the  facts  proved.  But  the  real  question 
is  as  to  the  state  of  mind  in  which  the  act  was  suggested 
or  contemplated,  or  which  produced  or  was  acted  upon 
by  the  motives  under  which  preparation  was  made  for 
the  act,  and  the  act  itself  was  performed ;  and,  upon  the 
best  consideration  which  I  have  been  able  to  give  to 
the  subject,  this  state  of  mind  was  unsound. 

If  the  result  of  this  cause  as  against  Mr.  CaUey  had 
depended  on  the  single  question,  whether  Mr.  Smith 
was  or  was  not  of  unsound  mind  at  the  time  when  this 
transaction  took  place,  I  might  have  found  it  to  be  my 
duty  to  direct  an  issue  to  try  the  fact ;  but  the  state  of 
Mr.  SmitVs  mind  is  to  be  considered  in  connection  with 
his  confidence  in,  and  reliance  on  Mr.  Callmf  ;  and  it 

appears 


644  CASES  IN  CHANCERY. 

18S6.  appears  to  me  that  a  sufficient  case  is  made  out  to  make 
it  incumbent  on  me  to  declare,  that  the  transaction  of 
purchasing  the  estate  for  the  bond,  so  far  as  relates  to 
the  beneficial  interest  conveyed  to  Catley^  ought  to  be 
set  aside.  Knowing  as  he  did  the  state  of  Mr.  Smithes 
mind,  and  aware  as  he  must  have  been  of  the  confi- 
dence which  Mr.  Smith  placed  in  him,  I  think  that  he 
ought  not  to  have  assisted  or  taken  a  part  in  promoting 
this  transaction ;  and,  upon  a  principle  in  many  respects 
analogous  to  the  principle  of  public  policy,  which  makes 
it  the  duty  of  this  Court  to  watch  and  control  all  trans- 
actions between  guardian  and  ward,  and  other  persons 
in  relative  fiduciary  situations,  Mr.  Calley  could  not 
be  permitted,  under  such  circumstances,  to  accept  a 
benefit  of  such  a  nature  from  Mr.  Smith,  In  my  view 
of  this  case,  it  is  not  necessary  to  conclude  that  Mr. 
CaHey  was  meditating  a  direct  fraud  against  the  Plain- 
tiff; and  it  does  not  appear  to  me  that  any  imputation 
rests  upon  Mr.  Van  Heythuysen,  who,  for  any  thing  which 
appears  to  the  contrary,  was  wholly  ignorant  of  the  state 
of  Mr.  SmitVs  mind.  If  the  estate  had  been  conveyed 
to  Mr.  Smith  absolutely,  a  question  of  considerable  dif- 
ficulty might  have  arisen  between  the  Plaintiff  and  heir- 
at-law  of  Mr.  Smith  ;  but  as  the  case  stands,  consider- 
ing the  weight  of  evidence  as  to  the  state  of  Mr.  SmitVs 
'  mind,  and  that  the  transaction  is  void  as  to  Calley^  I 
think  that  I  cannot  divide  it  into  parts  for  the  purpose- 
of  admitting  the  claim  of  the  heir;  and  I  think  that  the  , 
transaction  was  altogether  void  as  against  the  testator. 
If  the  Plaintiff  had  insisted  upon  it,  I  am  of  opinion  that 
she  would  have  been  entitled  to  have  the  bond  re-esta- 
blished ;  but,  as  she  offered  to  take  the  estate  in  lieu  of 
it,  I  think  that  I  am  bound  to  give  it  to  her. 

Declare  that  the  deed  of  conveyance,  in  the  pleadings 
mentioned  to  bear  date  the  22d  day  of  July  1831,  and  the 
delivery  up  of  the  bond  of  the  25th  of  September  1829, 

were 
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were  void  as  against  the  testator;  and  that  the  Plain-  ISS64 
tiff  is  entitled  to  have  the  said  bond  re-established,  and. 
to  have  the  money  thereby  secured  paid  to  her  as  part 
of  the  money  due  to  the  said  testator  on  bond  at  the 
time  of  his  death,  and  bequeathed  to  her  by  the  said 
will.  But,  the  Plaintiff  having,  by  her  counsel,  offered 
,  to  take  the  estate  comprised  in  the  said  conveyance  in 
lieu  of  the  said  bond,  and  the  Defendant  Fan  Heythinfsen 
making  no  claim  to  the  said  estate,  declare  that  the 
Defendant  Calley  is  to  be  deemed  to  have  held  the  same 
as  a  trustee  for  the  benefit  of  the  Plaintiff;  and  let  him 
account  for  the  rents  and  profits  thereof  to  the  Plaintiff, 
and  convey  the  same  to  her,  or  as  she  shall  appoint,  and 
all  proper  parties  are  to  join  in  the  conveyance,  and 
also  in  releasing  the  Defendant  Van  Heytkuyseti  from 
the  bond 

The  Plaintiff  is  to  pay  the  costs  of  the  Defendants 
Van  Hetfthiysen  and  Elizabetk  Smithy  and  add  the  same 
to  her  own  costs,  which  are  to  be  paid  by  the  Defend- 
ant Calley. 


18S7. 

B ARNETT  v.  MOLE.  April  4. 11. 

npHE  bill  was  filed  on  the  11th  of  Juh/  18S5,  to  re-  An  order  Mri 
-■■    strain  the  Defendant  from  proceeding  in  an  action  ^j^^^^olT  " 
at  law  on  a  promissory  note,  and  to  have  the  note  after  pub- 
delivered  up;  the  Defendant  filed  his  answer  on  the  ^^^^^eein 
12th  of  October  following;  the  bill  was  amended  on  the  the  cauie,  it 
25th  of  November  ;  and  the  common  injunction,  obtained      ^^*^' 
for  want  of  an  answer  to  the  amended  bill,  was  on  the 
17th  o(  December  extended  to  stay  trial.     The  answer 
to  tfie  amended  bill  was  filed  on  the  25th  of  February 

1886. 
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1886.  The  Plaintiff  filed  a  replication  on  the  14th  of 
Jane  following,  and  publication  passed  in  January  1837. 
On  the  16th  of  Februai-y  following^  the  Defendant  ob« 
tained  an  order  nhi  to  dissolve  the  injunction. 

Mr.  Pemberton  and  Mr.  Webster  now  shewed  cause 
against  that  order ;  and  contended,  that,  as  publication 
bad  passed  and  both  parties  were  aware  of  the  evidence, 
and  the  cause  had  been  set  down  for  hearing,  the  order 
to  dissolve  the  injunction  was  irregular.  The  usual  ap- 
plication to  dissolve  an  injunction  was  founded  upon  the 
case  made  by  the  answer ;  but,  where  the  Plaintiff  had 
gone  into  evidence  to  disprove  the  answer,  and  the  cause 
was  ripe  for  hearing,  the  time  Tor  applying  to  be  put 
into  a  condition  to  continue  the  proceeding  at  law  had 
gone  by,  and  it  was  for  this  Court  alone  to  determine 
the  cause  upon  the  whole  merits. 

Mr.  Kindersley  and  Mr.  Piggott,  contra,  insisted  that 
the  Defendant  was  entitled  to  the  order  nisi  to  dissolve 
at  any  time  before  the  hearing  of  the  cause ;  and  they 
cited  Molineux  v.  Luard{a)y  where  a  motion  to  dissolve 
was  made  after  replicp.tion  and  subpcena  to  rejoin,  and 
rules  had  been  given  to  produce  witnesses;  and  Granfs 
Practice  (i),  where  it  is  said  that  it  is  immaterial  at  what 
time  the  order  nisi  is  obtained. 

TAe  Master  of  the  Rolls  said  he  would  inquire 
into  the  practice  of  the  Court  as  to  the  point  whether 
an  order  nisi  to  dissolve  an  injunction  could  be  regu- 
larly obtained  after  publication  of  the  evidence.  It 
appeared,  from  the  report  of  the  case  of  Molineux  v. 

Ijuardf 

(a)  2  2>ic^.6S4.  not  support  the  propositioD  stated 

ifi)  vol.  i.  p.  338.  The  case  in      in  the  text. 
5tV.iB.  48.,  there  cited,  does 


CASES  IN  CHANCERY.  647 

Ijuardj  that  a  replication  did  not  stop  the  Defendant's  18S7* 
right  to  obtain  the  order  nisi  to  dissolve;  and,  in 
general,  the  Defendant;  in  a  competent  time  after  the 
filing  of  his  answer,  was  entitled  to  have^he  injunction 
dissolved,  unless  the  PlaintiflT  could  shew,  from  admis- 
sions in  the  answer,  a  probable  case  for  continuing  the 
injunction  until  all  the  proofs  could  be  regularly 
brought  before  the  Court  at  the  hearing.  But  in  this 
case  the  application  to  dissolve  the  injunction  had  been 
delayed  until  all  the  proofs  were  ready  for  the  consider* 
ation  of  the  Court,  and  the  cause  was  set  down  for 
hearing.  This  was  a  sufficient  ground  for  refusing  the 
present  application,  supposing  the  order  nisi  to  have  been 
regularly  obtained.  The  costs  of  the  motion  would  de- 
pend upon  the  result  of  his  inquiries  as  to  the  practice. 


On  a  subsequent  day,  his  Lordship  said  he  had  in-  AprU  19. 
quired  into  the  practice  of  the  Court,  and  could  find 
no  instance  in  which  an  order  nisi  to  dissolve  an  injunc- 
tion had  been  obtained  after  publication  of  evidence  in 
the  cause.  With  respect  to  the  case  of  Molineux  v. 
Luard^  it  appeared,  from  the  registrar's  book,  that  the 
order,  made  in  that  case  after  replication,  was  made  by 
consent.  As  the  Plaintiff  had  shewn  sufficient  cause 
for  continuing  the  injunction,  and  no  instance  could  be 
shewn  of  an  order  nisi  to  dissolve  an  injunction  after 
publication  had  passed,  his  Lordship  decided  that  the 
Defendant  must  pay  the  costs. 


CASES  IN  CHANCERY. 


BETWEEN 

CHARLOTTE  JOHNSON,  Wife  of  THOMAS 
PAOLI  HOBART  JOHNSON,  by  her  next 
Friend, PlaintiflF; 

AND 

THOMAS  PAOLI  HOBART  JOHNSON,  WIL- 
LIAM  FREEMAN,  WILLIAM  FREEMAN 
COE,  YORKE  WILLIS  JOHNSON,  RICHARD 
CHILD  WILLIS,  Clerk,  WILLIAM  BAKER, 
JERVOISE  BUGBY,  and  GEORGE  FELL, 

Defendants. 

(by  supplemental  bill.) 

Between  the  same         ...        Plaintiff; 

AND 

Ji«i#a7,«8.    GEORGE  GREEN  and  FRANCIS  ROLFE, 

Defendants* 

A  «««njj«^^  y^NNA  MARIA  ELMES  YORKE,  spinster,  made 
^"a  legacy  of  -^-'^  her  will,  dated  the  2d  of  July  1821,  in  the  follow- 
Su^^to  beac^  iDg  words: — "  I  give  and  bequeath  unto  mj  executors, 
cumulated  till  hereinafter  named,  the  sum  of  800/.  5  per  cent,  annui- 

atuun  twenty-  ^'®^>  "P^"  ^^^^^  ^^^^  ^^y  ^7  executors,  or  the  sur- 
one,  and  to  be  vivor  of  them,  do  continue  the  &aid  sum  of  800/.  in 
ferred  to  her    the  said  stocks  or  funds,  and  do  annually  receive  the 

for  her  le-        interest  and  dividends  to  accrue  thereon,  which  I  direct 

parateuse»  ,      ,  .j  .      i  t  m-i 

cannot  trans-    may  be  laid  out  m  the  purchase  of  like  annuities,  and 

fn  wS're*"**  added  to  the  principal  sum  of  800/.,  from  lime  to  time, 

by  the  act  of    until  my  great  niece,  Charlotte  YorJce,  the  daughter  of 

heThufband-    ^7  ^^^  deceased  nephew,  Edward  Whiston  Yorke^  shall 

andyifmar-  attain^ 

ried  at  the 

time  when  the 

attaint  her  majority,  she  takes  an  absolute  interest  in  the  legacy  for  her  separate  use. 
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attain  the  age  of  twenty-one  years ;  at  which  time  I        18d7t  • 

hereby  direct  my  executors  to  transfer  and  pay  over 

to  her,  the  said  Charlotte  Yorkcy  the  whole  of  the  said 

principal  sum  of  800/.,  together  with  all  the  stock  which 

may  have   been  purchased  with  the  interest  thereof^ 

as^  hereinbefore  directed,  and  all  other  accumulations 

thereon,  Ibr  her  own  sole  and  separate  use  and  be* 

ne^t  absolutely*     And  the  testatrix  appointed    WiU 

Ham  Freeman  and  William  Freeman  Coe  executors  of 

her^witt. 

The  testatrix  died  in  the  month  of  May  18S6,  lea.i^ 
ing  the  Plaintiff,  her  great  nieoe  named  in  the  wiU^  then 
an  infant;  surviving  her;,  and  her  will  was. duly  proved 
by,tfaeexecittors  named  therein,  who  set  apart  the  sum 
of  800iL  5  per  cent  annuities,  which  was  afterwards  con- 
verted into  814/.  U.  Sd.  new  3^  per  cent,  annuities,  to 
answer  the  legacy. 

On  the  5th  o{ September  1831,  the  Plaintiff,  being  then 
an  infiint,  intermarried  with  the  Defendant,  Thomas 
Paoli  Hobart  Johnson^  and  there  was  issue  of  the  mar- 
riage one  child,  the  infant  Defendant  Yorke  WiOis 
Johnson. 

By  an  indenture,  dated  the  22d  of  March  1833,  and 
made  between  Thomas  Paoli  Hobart  Johnson  and  his 
wife,  the  Plaintiff,  of  the  first  part,  and  the  Defendants, 
the  Revd.  Richard  Child  Willis^  William  Baker,  and 
Jerooise  Bugby^  trustees,  of  the  other  part,  reciting  the 
will  of  Anne  Maria  Elnes  Yorke,  it  was  witnessed  that 
Thomas  Paoli  Hobart  Johnson,  and  the  Plaintiff,  Char'* 
lotte  his  wife,  assigned  to  the  said  trustees,  and  their  ex- 
ecutors, &c  the  sum  of  814/.  I5.  6(L  new  3^  per  cent 
annuities,  into  which  the  sum  of  800/.  5  per  cent  an- 
nuities, bequeathed  by  the  will,  had  been  converted,  untU  . 

Vol.  I.  Uu  the 
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1837.  the  PlaintifP  should  attain  the  age  of  twenty-one  years, 
and  all  the  right,  title,  and  interest  of  the  said  Thomas 
Paoli  Hobart  Johnson  and  Charlotte  his  wife,  in^the 
same,  upon  trust  to  pay  the  dividends  and  interest  to 
JTiomas  Paoli  Hobart  Johnson  for  his  life,  and  after  his 
decease  to  the  Plainti£P  for  her  life,  and  after  the  decease 
of  the  survivor  of  them,  upon  trust  for  the  children  of 
the  marriage,  as  Thomas  Paoli  Hobart  Johnson  and  the 
Plaintiff  should  during  their  joint  lives  appoint,  and,  in 
default  of  appointment,  for  the  children  in  manner 
therein  mentioned. 

There  was  issue  of  the  marriage  one  child,  the  De- 
fendant Yorke  Willis  Johnsofu 

By  an  indenture,  dated  the  19th  o(  August  1833,  be- 
tween JTiomas  Paoli  Hobart  Johnson^  and  the  Plainti£^ 
Charlotte  his  wife,  of  the  first  part,  the  trustees  of  the 
indenture  of  settlement  of  the  22d  of  March  1833,  of 
the  second  part,  and  the  Defendant  George  Felly  of  the 
third  part,  reciting  the  setdement,  and  that  there  was 
standmg  in  the  joint  names  of  fV  Freeman^  and  JV. 
Freeman  Cox^  the  sum  of  814/,  Is.  ScL  new  3^  per 
cent,  annuities,  and  accumulations  amounting  to  the 
sum  of  270/.,  under  the  trusts  of  the  will  of  Anna  Maria 
Elmes  Yorke,  it  was  witnessed,  that  for  the  consider- 
ations therein  mentioned,  Thomas  Paoli  Hobart  John-- 
son  and  the  Plaintiff,  directed  and  appointed,  and  the 
trustees  assigned  and  transferred  to  George  Fell,  his  ex« 
ecutors  &c.,  all  the  interest  and  dividends  to  which 
Thomas  Paoli  Hobart  Johnson  and  the  Plaintiff  were 
or  should  be  entitled  in  the  said  sum  of  814/.  Is.  6d. 
new  3^  per  cent  annuities,  and  accumulations,  for  se- 
curing to  George  Fell,  his  executors,  &c,  an  annuity  of 
35/.,  thereby  granted,  during  the  joint  lives  of  Thdmas 
Paoli  Hobart  Johnson,  and  the  Plaintiff  his  wife. 

On 


JORNIOK- 
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On  the  nth  of  April  1834,  the  Plaintiff  attained  her        ISST. 
age  of  twenty-one  years;  and  in  July  following  she     ^  ~^  '' 
fiM,  by  her  next  friend,  the  original  bill,  which  prayed  o. 

that  the  Haintiff  might  be  declared  to  be  entitled  to 
have  the  snm  of  814/.  Is,  €d.  new  3^  per  cent  annuities, 
with  the  interest  and  accumulations,  transferred  and 
paid  to  her,  as  directed  by  the  will,  for  her  separate  use, 
.  and  that  the  same  might  be  transferred  and  paid  ac- 
cordingly; but  if  the  Court  should  be  of  opinion  that 
the  Plaintiff  was  not  entitled  to  the  same  for  her  separate 
use,  then  that  the  same  might  be  transferred  and  paid 
to  the  Defendants,  the  trustees  of  the  settlement  of  the 
22d  of  March  1833,  upon  the  trusts  thereby  declared, 
or  that  the  Plaintiff  might  have  a  proper  settlement 
out  of  the  same  as  should  be  most  beneficial  to  the 
Phiintiff. 

On  the  17th  of  December  1834,  ajlat  in  bankruptcy 
was  issued  against  Thomas  Paoli  Hobart  Johnson^  under 
which  he  was  declared  a  bankrupt,  and  a  supplemental 
bill  was  filed  against  his  assigne)es. 

The  question  was,  whether  the  Plaintiff  was  entided 
to  have  the  fund  transferred  to  her  for  her  separate  use 
under  the  trusts  of  the  will;  or  whether  her  interest  in 
the  fund,  notwithstanding  the  trust  to  her  separate  use, 
passed,  by  the  act  of  marriage,  to  her  husband. 

Mr.  Pemberton  and  Mr.  Chandless,  for  the  Plaintiff. 

The  ground,  on  which,  it  is  presumed,  the  Defendants 
mean  to  contend  that  the  Plaintiff  is  not  entitled  to  have 
this  legacy  paid  to  her  for  her  separate  use,  is,  that  as 
she  was  unmarried,  when,  by  the  death  of  the  testatrix, 
the  interest  which  she  took  under  the  will  accrued  o 
her,  the  trust  to  her  separate  use  was  inoperative,  and 
Uu  2  that 
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1SS7.  that  interest  passedi  by  the  subsequent  act  of  marriage, 
to  her  husband ;  and,  in  support  of  that  view  of  the 
case,  Massey  v.  Parker  (a)  will  probably  be  cited.  Bat 
Massof  V.  Parker  has  no  application  to  the  present  case* 
The  doctrine,  laid  down  in  that  case,  proceeds  upon 
the  principle  that  the  incidents  of  property  cannot  be 
separated  from  the  enjoyment,  or  the  right  to  the 
enjoyment  of  it ;  that,  property  and  its  incidents  bdng 
inseparable,  the  right  of  alienation  cannot  be  restrained, 
unless  there  is  a  gift  over,  and  that  this  principle 
applies  as  fully  to  the  case  of  a  female  who  is  suiJuHSf 
as  to  that  of  a  male.  But  there  is  nothing  in  the 
doctrine  laid  down  in  Massey  v.  Parker,  to  warrant 
the  supposition  that  a  female  infant  has  the  power  of 
alienation.  It  is  settled,  that  a  woman  cannot  execute 
any  deed  during  her  minority,  so  as  to  bind  her  pro- 
perty  and  give  it  to  her  husband ;  and,  if  she  cannot 
make  a  pti  to  her  husband  directly,  a  Jbrtiori  she 
cannot  do  it  indirectly,  by  the  act  of  marriage.  In  the 
present  case,  tlie  Plaintiff  was  under  age  at  the  time 
when  the  instruments  of  March  1833  and  August  1833, 
which  purported  to  make  a  disposition  of  her  property, 
were  executed.  Nothing  passed  by  those  instruments ; 
and  when  she  attained  the  age  of  twenty-one,  at  which 
time  the  trustees  are  required  by  the  will  to  transfer  the 
principal  and  accumulations  to  her  sole  and  separate 
use,  she  filed  this  bill,  thereby  exercising  her  dear 
right  of  calling  upon  this  Court  to  direct  the  execution 
of  the  trust 

Mr.  Teedy  for  the  issue  of  the  marriage  and  the 
Defendant  FeU. 

According  to  the  recent  authorities,   the   husband 
became  entitled,  upon  the  marriage,  to  the  interest  which 

the 

(a)  sA^ii^4>  Irm,  174. 
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the  PlaintifF  took  under  the  wOl,  and  that  interest  passed  ^  18S7. 
by  his  assignment  Formerly,  it  was  supposed  that  a 
gift  might  be  made  to  an  unmarried  woman,  under  such 
limitations  as  to  restrain  alienation,  and  to  take  ef- 
fect against  the  marital  right  upon  her  marriage.  This 
is  contrary  to  the  principle  of  law  upon  which  it  has 
been  held,  that  an  attempt  to  make  a  gift,  and  at  the 
same  time  modify  the  enjoyment  of  it,  shall  be  un- 
availing; and  the  doctrine  upon  this  subject  has  by 
a  series  of  decisions  been  extended  to  all  legatees  and 
donees  without  reference  to  distinction  of  sex,  except 
where  females  are  the  objects  of  the  ^ft,  and  are  under 
coverture  at  the  time  of  the  gift  taking  effect  A  gift 
may  be  made  to  the  separate  use  of  a  married  woman, 
and  she  may  be  restrained  from  alienating  it;  but,  as  soon 
as  she  becomes  discovert^  she  is  freed  from  the  restraint, 
'and  any  attempt  to  extend  the  restriction  upon  the 
right  of  alienation  to  a  future  coverture  will  be  inef* 
fectual :  Barton  v.  Briscoe  (a),  Woodmeston  v.  Walker,  {b) 
The  decision  of  the  Vice-Chancellor  in  Neieion  ▼• 
Beid{c)  shews  that  a  bequest  to  the  separate  use  of 
an  unmarried  woman,  coupled  with  a  clause  against 
anticipation,  could  not  prevail  against  the  right  of  the 
legatee  to  join  with  her  husband  in  an  assignment  of 
the  fund  so  given  for  the  benefit  of  her  husband's 
creditors-  Massey  v.  Parker  (d)  carries  out  the  doctrine 
to  its  legitimate  consequences,  and  the  Lord  Chancellor 
there  expresses  a  clear  opinion,  that,  where  a  legacy 
purports  to  be  given  in  trust  to  the  separate  use  of 
an  unmarried  woman,  she  may  take  it  for  herself  or 
give  it  to  any  one,  and,  if  she  pleases,  may  give  it 
by  the  act  of  marriage  to  her  husband.  The  attempt 
to  modify  a  gift  of  personal  property  to  an  unmarried 
I  woman 

(a)  Jac.  607.  (e)  4  Sim.  141. 

(A)  s  Rui».  ^  Mjfkte,  107.  (d)  a  M^lne  Sf  Keen,  1 74. 

Uu  S 
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18S7.  woman  by  limiting  it  to  her  separate  use  is  inoperative, 

Johnson  ^^^  ^®  f^^  resolves  itself  into  a  simple  gift  to  die 

V.  donee. 


Johnson. 


There  is  no  ground  for  the  distinction  here  attempted 
to  be  taken,  that  the  legatee  was  an  infant  at  the  death 
of  the  testator,  and  at  the  date  of  her  marriage*  An  in- 
fant may  contract  marriage,  and  it  follows  as  a  neces- 
sary consequence  of  her  capacity  to  contract  marriage, 
that  she  may  give  to  her  husband  all  the  rights  which 
the  law  confers  upon  him  in  his  marital  character. 
The  law  gives  him  all  her  personal  property,  and,  a 
limitation  to  the  separate  use  of  a  single  female  being 
A  nullity,  the  law  gives  him  all  the  personal  property 
attempted  to  be  limited  to  her  separate  use.  [^Tke 
Master  of  the  Roixs.  Is  there  any  authority  for  the 
proposition  tliat  a  female  infant  can  ^ve  to  her  hus- 
band more  by  the  act  of  marriage  than  she  can  give 
him  by  a  deed  ?]  There  is  no  case,  perhaps,  directly 
establbhing  that  proposition,  but  it  follows,  as  a  neces- 
sary consequence  of  her  capacity  to  contract  marriage 
during  infancy,  that  infancy  is  no  bar  to  her  giving  her 
husband,  by  the  very  act  of  marriage,  all  the  property 
which  the  law  vests  in  the  husband  by  virtue  of  his 
marital  right  The  only  question  is,  whether  a  testator 
or  donor  can  defeat  the  husband's  right  by  giving  per- 
sonal property,  which  passes  to  the  woman  before  her 
marriage,  to  her  separate  use ;  and  Massey  t.  Parker 
is  an  authority  which  shews  that  he  cannot.  The  doc- 
trine laid  down  in  Massey  v.  Parker  is  not  disputed  on 
the  part  of  the  Plaintiff,  tmd,  if  that  doctrine  be  ad- 
mitted, it  is  wholly  immaterial  whether  the  Plaintiff  was 
of  age  or  not  when  she  intermarried  with  her  husband, 
because,  the  trust  to  the  separate  use  of  the  Plaintiff 
being  inoperative,  the  husband  became  entitled  upon  his 
marriage  to  the  interest  which  the  Plaintiff  took  under 

the 
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Ihe  will.  That  interest  was  well  assigned  upon  the  1837. 
trusts  of  the  settlement,  which  operated  by  way  of 
limitation  of  the  husband's  right ;  and  the  subsequent 
assignment  for  valuable  consideration  to  the  Defendant 
Fell  was  a  valid  assignment,  so  far  at  least  as  it  was  not 
inconsistent  with  the  trusts  of  the  setdement. 

Mr.  James  Russellj  for  the  trustees  of  the  setdement. 

It  must  be  admitted  that  the  decision  of  the  Vice- 
Chancellor,  in  the  last  case  in  which  this  subject  was 
discussed  (a),  is  in  direct  opposition  to  the  opinion 
given  by  the  present  Lord  Chancellori  when  Master  of 
the  Rolls,  in  the  case  of  Massey  v.  Parker ;  and  it  is 
much  to  be  lamented  that  the  two  branches  of  the 
Court  should  be  in  conflict  upon  a  point  of  daily  occur- 
rence, and  in  w^Iiich  the  interests  of  families  are  so 
deeply  concerned.  Assuming  the  opinion  of  the  Lord 
Chancellor  to  be  correct,  the  present  case  must  be 
governed  by  the  doctrine  laid  down  in  Massey  v.  Parker^ 
unless  it  can  be  distinguished  upon  the  ground  that  the 
interest  given  by  the  will  to  the  Plaintiff  was  contingent, 
and  did  not  take  effect  until  she  attained  the  age  of 
twenty-one.  If  this  dbtinction  were  admitted,  it  would 
only  add  to  the  confusion  which  already  prevails  upon 
this  subject,  and  there  is,  in  reality,  no  foundation  for 
the  introduction  of  such  a  distinction.  The  principle 
upon  which  the  doctrine  in  Massey  v.  Parker  is  founded, 
is  that,  where  a  gift  is  made  to  a  woman  not  under 
coverture,  she  takes  it  as  absolutely  as  a  male  w*ould 
take  it,  and  the  age  of  the  woman,  or  the  contingent 
nature  of  the  gift,  has  nothing  to  do  with  the  question 
of  the  validity  of  an  attempt  to  limit  the  ^ft  to  her 
separate  use.      If  a  trust  to  the  separate  use  of  an 

unmarried 
(o)  Datnes  v.  Thomyerqft^  6  Sim,  470. 
Uu  4 
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1837.  uDinarried  woman  be  invalidy  property^  upon  whidi 
such  a  trust  is  attempted  to  be  affixed,  will  pass  to  ber 
as  a  simple  gift  of  personal  properQ^}  and  as  such  will 
vest  in  her  husband,  subject,  if  there  is  no  settlementt 
to  the  equity  to  which  she  is  entided  in  this  Coart^ 
whatever  be  her  age  at  the  time  of  the  marriage;  and 
whether  the  interest  which  she  takes  in  such  a  gift  be 
vested  or  contingent,  it  passes  equally  by  the  act  of 
marriage  to  her  husband,  subject  to  the  wife's  equity, 
or  may  be  made,  as  in  the  present  case,  the  subject 
of  a  settlement.  A  contingent  interest  will  pass  to  the 
assignees  of  a  bankrupt ;  and  if  property  be  given  to 
a  man,  if  he  should  attain  twenty-one,  and  he  commit 
a  felony  during  his  minority,  the  interest  will  pass  to 
the  Crown,  and  unless  the  felon  be  pardoned  before 
the  interest  falls  into  possession,  the  Crown  will  take  it 
absolutely.  The  husband,  therefore,  became  entitled 
to  this  gift  by  the  ac^  of  marriage,  and  his  marital  right 
cannot  be  affected  by  the  distmction  arising  from  the 
contingent  nature  of  the  interest 

Mr.  PembertOHy  in  reply. 

The  point,  upon  which  a  strong  opinion  is  expressed 
by  the  Lord  Chancellor  in  Massey  v.  Parker^  is  that 
the  power  of  alienation  cannot  be  separated  from  the 
power  of  enjoyment,  and  that  an  unmarried  woman, 
having  the  power  of  alienation,  may  exercise  it  by 
giving  property  by  the  act  of  marriage  to  her  husband, 
notwithstanding  any  attempt  to  control  the  power  of 
alienation  by  a  gift  of  that  property  to  her  separate  use. 
This  is  an  extremely  nice  point,  which  has  given  rise 
to  much  discussion  in  the  profession,  and  the  decision 
of  the  Vice-Chancellor  in  the  last  case  of  Davies  v. 
Thornyaqfl  is,  no  doubt,  opposed  to  the  opinion  of  the 
present  Lord  Chancellor.  But  the  point  does  not  arise 
in  this  case,  because  the  Plaintiff,  being  an  infant^  had 

not 
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not  the  power  of  alienation ;  and  there  can  be  no  ques-  1887. 
tion  here,  as  there  might  be  in  cases  where  the  unmai^ 
ried  womap  was  of  age,  whether  the  act  of  marriage 
was  or  was  not  equivalent  to  alienation  by  deed.  Nothing 
turns,  in  this  case,  upon  the  contingent  nature  of  the 
interest;  and  it  may  be  admitted  that  it  is  immaterial, 
so  &r  as  the  point  in  Massey  v.  Parker  is  concerned, 
whether  the  interest  were  vested  or  contingent  If,  for 
example,  the  gift  had  been  to  the  Plaintifl^  provided  she 
attained  the  age  of  twenty-five,  and  she  had  married 
after  attaining  twenty*one,  then  the  point  upon  which 
an  opinion  is  expressed  by  the  Lord  Chancellor  in 
Massy  v.  Parker  would  have  arisen,  and  the  contingent 
interest  might  well,  according  to  that  authority,  have 
passed  by  the  act  of  marriage  to  the  husband* 

The  cases  of  Benson  v.  Benson  (a),  SHffe  v.  Everitt  (A), 
and  TuUett  v.  Armstrong  (er),  were  also  referred  to. 

7%e  Master  of  the  Rolls. 

It  is  argued,  on  the  part  of  the  Plaintiff,  that, 
taking  the  principle  laid  down  in  the  Lord  Chancellor's 
judgment  in  Massey  v.  Parker  to  be,  that  a  woman 
to  whose  separate  use  property  is  given  may,  if  she 
marries  at  a  time  when  she  has  the  power  of  alienation, 
give  that  property  by  the  act  of  marriage  to  her  husband, 
the  point  involved  in  that  principle  does  not  arise  in 
the  present  case,  because  the  Plaintiff  married  at  a 
time  when  she  had  not  the  power  of  alienation,  and 
consequently  did  not  transfer  the  property  by  the  act 
of  marriage.  If  I  shall  be  of  opinion  that  the  infancy 
of  the  Plaintiff  at  the  time  of  her  marriage  does  not  take 
this  case  out  of  the  rule,  the  general  point  is  one  of 

so 

(a)  6  Sim.  1S6.  (c)  1  Keen,  428. 

ib)  I  Myine  ^  Craig,  37. 


658  CASES  IN  CHANCERY. 

1837.       so  much  importanoe  that  I  shall  consider  it  right  to 
JoHwoM      ^^^^  ^^  *^**®  re-argued. 


V. 


JoBNioM*         On  the  following  day  j^his  Lordship  gave  judgment 

as  follows:  — 

« 

I  am  of  opinion  that  the  general  point  does  not  arise 
in  this  case.  The  opinion  of  the  Lord  Chancellor 
expressed  in  Massey  v.  Parker  seems  to  have  heen 
founded  upon  this ;  that  the  right  and  interest  of  the 
woman,  to  whose  separate  use  the  property  was  assumed 
to  be  given»  were  absolute  before  the  marriage ;  that, 
the  trustees  holding  the  property  absolutely  for  her, 
she  might  take  it  for  herself  or  give  it  to  any  one,  and 
there  was  no  reason,  therefore,  why  she  might  not 
give  it  by  the  act  of  marriage  to  her  husband.  In  the 
present  case,  no  one  of  these  circumstances  occurs. 
The  estate  and  interest  of  the  woman  were  not  ab- 
solute before  marriage ;  the  trustees  did  not  hold  the 
legacy  absolutely  for  her,  and  she  could  not  take  the 
legacy  for  herself  or  give  it  to  any  one.  She  could  not, 
from  her  infieincy,  assign  or  dispose  of  her  contingent 
interest;  and  when  the  legacy  became  vested  and  pay- 
able, that  is,  when  she  attained  the  age  of  twenty-one, 
and  first  acquired  the  right  of  disposing  of  the  pro- 
perty, she  was  a  married  woman  in  whose  favour,  ac- 
cording to  all  the  authorities,  a  trust  for  separate  use 
will  be  valid.  I  could  not  decide  against  the  validity  of 
this  trust  in  the  events  which  have  happened,  without 
overruling  the  case  of  Simson  v.  Jones  (a),  which  was 
decided  by  Sir  John  Leach  upon  much  consideration. 
I  consider  that,  when  the  Plaintiff  attained  her  majority, 
she  acquired  an  absolute  interest  in  the  legacy  to  her 
separate  use,  and  that  she  is  entitled,  therefore,  to  have 
the  fund  transferred  to  her  for  her  separate  use,  accord- 
ing to  the  prayer  of  the  bill. 

(a)  2  ttuti,  ^  Mjflne^  565^ 
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heard. 


HUTCHINSON  v.  STEPHENS.  jufys. 

I^'R.  BOGERS9   on   the  part  of  the  Defendant,  A  special  ap- 
moved  for  leave  to  have  this  cause  advanced,  thcpan o? 
and  heard  on  the  next  day  of  short  causes.     A  decree  the  Defend, 
had  been  made  at  the  hearing,  and  the  cause  had  been  cause  ad- 
set  down  to  be  heard  for  further  directions.     The  pre-  l^^^^  "wi 

^         heard  as  a 
sent  motion  was  opposed,  but  there  could  be  no  reason*  short  cause, 

fible  ground  for  resisting  the  application,  as  the  decree  ^ni^fh^^* 

to  be  taken  at  the  hearing  for  further  directions  was  couusel  for 

quite  of  course,  and  the  cause  could  not  possibly  oc-  will  uudertake 

cupy  more  time  than  the  time  usually  allotted  to  the  ^  ^y  ^^t 
-        .         ^  ,  the  cause  is 

heanng  of  short  causes.  not  a  proper 

one  to  be  so 

Mr.  Tinner^^  on  the  part  of  the  Plaintiff,  opposed  the 
motion.  An  application  to  advance  a  cause  had,  in  the 
late  case  of  Mountford  v.  Cooper  (a),  been  granted  by 
his  Lordship,  where  the  Plainti£P  was  the  party  who 
made  the  motion,  and  it  appeared  that  the  sole  object 
of  the  Defendant,  in  refusing  his  consent  to  have  the 
cause  set  down  as  a  short  cause  was  to  put  off  the  time 
of  coming  to  an  account ;  but  there  was  no  instance  in 
which  a  Defendant  had  ever  claimed  the  right  of  setting 
down  a  cause  as  a  short  one,  and  the  innovation  at- 
tetiipted  to  be  introduced  by  this  motion  would  greatly 
interfere  with  the  rights  of  suitors  as  hitherto  recog- 
nised by  the  practice  of  the  Court. 

771^  Master  of  the  Rolls  inquired  whether  Mr. 
Tinney  could  say  that  this  cause  was  not  proper  to  be 
heard  as  a  short  cause. 

Mr. 

(a)  i  Keen,  464. 
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1897.  Mr.  Tinney  said  he  was  not  prepared  to  say  that  k 

was  not  so,  because,  as  the  decree  now  stood,  the  d^ 
cree  to  be  taken  on  further  directions  could  not  be 
of  a  rery  complicated  nature.  But  be  submitted  that 
there  was  no  precedent  for  such  a  motion  as  that 
now  made  on  the  part  of  the  Defendant;  that  what 
die  Defendant  asked  was  contrary  to  the  established 
practice  of  the  Court ;  that  no  instance  could  be  shewn 
in  which  a  Defendant  had  ever  set  down  a  cause 
or  applied  to  have  it  set  down  as  a  short  caase, 
and  that  this  circumstance  furnished  of  itself  a  strong 
ground  for  refusing  such  an  application.  The  original 
foundation  of  the  practice  of  setting  down  causes,  as 
short  causes,  was  arrangement  between  the  parties, 
and  until  the  recent  order  made  in  this  Court  in  Mounf-^ 
ford  V.  Cooper^  there  was  no  instance  in  which  even 
the  Plaintiff  had  been  allowed  to  set  down  a  cause  as 
a  short  one  without  the  concurrence  of  the  Defend- 
ant's solicitor.  In  that  case  the  Defendant  was  an 
accounting  party,  and  the  order  of  the  Court  was  made 
under  special  circumstances  which  did  not  apply  to  the 
present  case.  But  the  practice  introduced  by  his  Lord- 
ship, even  in  cases  where  the  Plaintiff,  and  not  the 
Defendant,  was  the  party  who  made  the  application,  had 
notl)een  followed  in  the  other  branch  of  the  Court,  for  in 
a  late  case  otKer  v.  Cusack^  where  an  application,  simflar 
to  that  of  the  Plaintiff  in  Mounifordv.  Cooper^  had  been 
made  before  the  Vice-Chancellor,  and  the  order  made 
in  that  case  was  referred  to,  the  Vice-Chancellor  refused 
the  application,  and  intimated  that  he  considered  the  new 
practice  not  so  convenient  as  the  old  one.  Much  in* 
convenience  would  arise  if  a  diflerent  rule  on  this  sub- 
ject were  to  prevail  in  the  two  branches  of  the  Court ; 
and,  unless  the  new  practice  were  sanctioned  by  a  general 
order  of  the  Court,  the  suitor,  if  he  did  not  appear, 
and  a  decree  were  taken  against  him,  would  be  liable 

to 
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to  suffer  the  consequences  of  default  in  one  branch  of  1^97^ 
the  Court  to  which  he  would  not  be  exposed  in  the 
ether  branch,  where  the  ancient  practice  continued  to 
prevaQ,  The  established  rules  of  practice  were  pre* 
sumed  to  be  known  to  parties,  but  suitors  could  not  be 
prepared  for  a  new  rule  by  which  a  cause  was  to  be 
taken  out  of  its  turn,  and  set  down,  at  the  instance  of 
one  party  only,  to  be  heard  as  a  short  cause. 

7%e  Master  of  the  Rolls  said  he  had  in  the  case 
referred  to,  and  in  every  case  where  a  similar  order 
had  been  made,  called  upon  the  counsel  for  the  parties 
opposing  the  application,  to  say  whether  there  was  any 
thing  in  the  cause  in  question,  which  rendered  it  im- 
proper to  be  heard  as  a  short  cause,  and  if  counsel 
Stated  that  it  was  not  proper  to  be  heard  as  a  short 
cause,  the  Court  relied  implicitly  upon  the  honour  of 
counsel,  and,  upon  such  a  statement,  at  once  refused 
the  application. 

Mr.  TinnGf  submitted  that,  upon  motions  of  this 
kind,  counsel  could  not  be  presumed  to  have  examined 
the  pleadings ;  and  even  if  they  had,  and  their  opinion 
was  un&vourable  to  the  view  of  the  case  whidi  they 
were  called  upon  to  support,  there  was  considerable 
weight  in  an  argument  which  had,  on  one  occasiony 
been  urged  at  the  bar;  and  that  was,  that  appli- 
cations of  this  kind  ought  not  to  depend  for  their 
success  upon  the  result  of  an  appeal  from  the  Court  to 
the  honour  of  counsel,  which  could  of  course  be  only 
answered  in  one  way,  and  that  way  one  which  might  be 
prejudicial  to  their  clients.  In  the  present  case  it  was 
doubtful  whether  it  might  not  be  advisable  to  appeal 
sgainst  the  decision  pronounced  at  the  hearing  of  tlie 
cause ;  and  as  the  PIainti£P  was  abroad,  and  was  not 
expected  to  return  to  this  country  until  August^  his 

solicitor 
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18S7*  solicitor  had  no  opportunity  of  commanicating  with 

„   ^ '  '  '  him.     If,  therefore,  the  hearinir  for  further  directions 
Hutchinson  ^ 

V.  were  taken  out  of  its  course,  and  pressed  on  at  the  in- 
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Stance  of  the  Defendant,  the  fund  might  be  distributed . 
in  the  Plaintiff's  absence,  and  before  he  could  be  ooo- 
suited  as  to  the  propriety  of  an  appeal. 

Mr.  Wrightj  on  the  same  side,  said  the  Plaintiff  ie 
the  original  suit  had  himself  no  longer  any  interest  in 
the  cause,  having  become  a  bankrupt ;  but  he  was  the 
father  and  next  friend  of  an  infant  child  in  a  supple- 
mental suit,  and  that  child  had  an  interest  in  appealing 
against  the  decree.  He  forbore  to  say  whether  the 
•  cause,  as  it  stood  for  further  directions,  was  or  was  not 
proper  to  be  heard  as  a  short  cause;  but  submitted  that 
the  course  of  proceeding,  which  the  Defendant's  motion 
called  upon  the  Court  to  sanction,  was  not  warranted 
by  the  practice  of  the  Court,  and  ought  not,  therefore, 
to  be  allowed  to  the  prejudice  of  the  Plaintiff. 

The  Master  qf  the  Rolls  said  that  if  he  were  to 
understand  it  to  be  stated  by  the  counsel  for  the  Plain* 
tiff,  that  this  was  not  a  cause  proper  to  be  heard  as  a 
short  cause,  he  should  refuse  the  application. 

Mr.  Tinney  said  he  might  to  this  extent  answer  the 
question  put  by  the  Court ;  that,  the  Plaintiff  being 
abroad,  but  expected  to  return  in  August^  and  it  being 
doubtful  whether  the  child  of  the  Plaintiff  had  not  an 
interest  which  would  render  it  advisable  to  appeal  against 
the  decree,  if,  under  these  circumstances,  he  had  been 
consulted  by  the  solicitor  for  the  Plaintifi^  he  should  not 
have  advised  him  to  set  down  the  cause  as  a  short  cause. 
He  preferred,  however,  resting  his  opposition  to  the 
motion  on  the  general  practice  of  the  Court. 


The 
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The  Master  of  the  Rolls.  1 8S7. 

I  am  obliged  to  Mr.  Tinney  for  the  candour  with  HaTCBixsoN 
which  he  has  expressed  himself  respecting  the  nature  Stxpheks. 
and  circumstances  of  this  particular  cause,  and  for  the 
zeal  and  ability  with  which  he  has  argued  aganist  the 
expediency  of  the  course  which  was  adopted  by  me  in 
the  case  of  Mountford  and  Cooper ^  and  other  cases. of  a 
similar  kind.  There  is  no  error  so  great  as  that  of 
persevering  in  an  error  pointed  out,  and  1  hope  that  I 
shall  always  be  open  to  conviction ;  but  I  did  not  adopt 
the  course  now  observed  upon  without  great  consider^ 
ation,  and  I  am  still  so  entirely  persuaded  of  its  expe- 
diency that  until  other  arguments  have  convinced  me 
that  it  is  erroneous,  or  until  I  am  corrected  by  a  higher 
authority,  I  shall  consider  it  to  be  my  duty  to  adhere 
to  it.  X 

From  the  observations  which  have  been  addressed  to 
me  in  this  case,  it  seems  that  there  b  some  mistake 
both  as  to  the  position  of  the  causes  in  which  applica- 
tions of  this  sort  have  been  granted,  and  as  to  what  is 
meant  in  such  cases  by  setting  down  causes  to  be  heard 
as  short  causes. 

According  to  the  ordinary  rule  causes  may  be  placed 
in  the  paper  of  short  causes  on  the  days  appointed  for 
hearing  them,  upon  the  certificate  of  the  Plaintiff's 
counsel  that  they  are  proper  to  be  heard  as  short 
causes,  and  with  the  consent  of  the  solicitor  for  the  D^ 
fendant ;  and  this  rule  remains  unaltered. 

What  I  have  done  is  to  dispense  with  the  consent  of 
the  solicitors  of  the  Defendants  on  the  counsel  for  the 
Defendants  declining  to  say  that  the  causes  are  not 
proper  to  be  heard  as  short  causes;  and  in  order  to 

judge 
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16S7.       judge  of  the  propriety  of  this  course,  it  is  necessary  to 
HoTCHiNsoif    ^^^^^  particularly  the  state  of  the  causes  in  which  it  is 
9,  adopted.     As  to  causes  which  have  not  previously  been 

heard,  the  subpcenas  have  been  duly  served ;  the  causes 
are  regularly  set  down  for  hearing  in  the  general  paper; 
they  ought  to  be  in  all  respects  ready  for  hearing;  the 
days  duly  appointed  for  hearing  them  have  elapsed: 
they  would  be  called  on  for  hearing  immediately,  if  the 
Court  were  ready  to  hear  them ;  and  they  are  not  called 
upon  to  be  heard,  only  because  other  causes  stand  before 
them  in  the  general  paper,  and  are  entitled  in  the  usual 
course  to  be  heard  first.  And  as  to  causes  which  have 
been  before  heard,  and  are  waiting  for  further  directions^ 
the  same  have  (pursuant  to  the  common  orders  made 
for  the  purpose  and  duly  served),  been  regularly  set 
dowQ  to  be  heard  for  further  directions  next  aft^  the 
causes  already  appointed ;  they  ought  to  be  in  all  re- 
spects ready  for  hearing,  and  would  be  called  on  to  be 
heard,  if  the  Court  had  disposed  of  the  causes  standing 
before  them  in  the  general  paper. 

The  suitors,  whose  causes  are  thus  ready  to  be  heard, 
are  delayed  by  want  of  power  in  the  Court  to  dispose 
of  the  cases  which  stand  before  them;  a  state  of  things 
which  I  sincerely  deplore,  and  from  the  severe  pressure 
of  which  I  have  been,  and  am  most  anxious  to  relieve 
the  suitors  as  fiir  as  I  can. 

There  can  be  no  doubt  but  that,  generally  speaking, 
the  suitors  who  have  priority  in  the  paper  are  entitled 
to  be  first  heard,  and  that  a  suitor  whose  cause  stands 
early  in  the  paper  may  justly  complain,  if  a  cause,  which 
stands  lower  dow#,  is  advanced  and  heard  first  to  his  pre- 
judice; and  how  constantly  I  am  in  the  habit  of  protect- 
ing the  interest  of  the  suitors  in  this  particular,  must  be 
known  to  all  who  attend  to  the  course  of  business  here. 


Stephens. 
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Bat  there  are  cases  in  which  the  interests  of  the        18S7*  . 
suitors,  whose  causes  stand  low  down  in  the  paper,  may   h^jchinson 
be  served  without  interfering  in  any  material  degree  t^. 

with  the  just  claims  of  the  suitors  whose  causes  stand 
higher  up.  If  there  be  two  causesy  one  of  which  will 
probably  occupy  many  hours,  and  the  other  only  a  few 
minutes  in  the  hearing,  the  inconvenience,  which  arises 
from  giving  priority  to  the  short  cause,  is  very  trifling 
to  those  interested  in  the  long  one,  whilst  the  in- 
convenience to  those  interested  in  the  short  cause  of 
waiting  till  the  long  one  is  disposed  of  may  be  very  con- 
siderable; and  considerations  of  this  nature,  together 
with  the  want  of  ability  in  the  Court  to  dispose  of  all 
the  causes  as  they  become  ready  for  hearing,  gave  rise 
to  the  practice  of  setting  down  causes  to  be  heard  as 
short  causes,  and  appointing  particular  days  for  hearing 
them  out  of  the  turn  in  which  they  would  have  been 
entitled  to  be  heard  in  the  regular  course.  That  which 
was  to  be  guarded  against  in  the  practice  was  an  im- 
proper interference  with  the  just  claims  of  the  suitors, 
whose  causes  (not  being  short  causes)  could  not,  ac- 
cording to  the  principle  on  which  the  practice  was 
founded,  be  heard  out  of  their  regular  turn. 

The  Court  has  not  of  late  years  required  parties, 
desiring  to  have  their  short  causes  heard  on  an  early 
day,  to  present  petitions  for  the  purpose.  The  security 
required  has  been  the  certificate  of  the  Plaintiff's  coun- 
sel, and  the  consent  of  the  Defendant's  solicitor;  and 
tliis  is  generally,  though  from  the  nature  of  the  case  it 
cannot  always  be,  su£Scient.  It  occasionally  happens 
that  when  a  cause,  which  has  been  set  down  as  a  short 
cause»  is  called  on  to  be  heard,  it  appears  sometimes  to 
the  leading  counsel  for  the  PlaintiiF  himself,  sometimes 
to  the  counsel  for  the  Defendant  or  to  the  Judge,  that 
the  cause  cannot  properly  be  heard  as  a  short  cause. 

Vol.  I.  X  X  and 
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18S7.       and  in  that  case  it  goes  back  into  the  general  paper  to 

,^      '  be  heard  in  its  reffular  turn. 

Hutchinson  ^ 

SnrHBNs.  Qg^  while  the  security  against  setting  down  long 
causes  to  be  beard  in  the  short  cause  paper  is  generally 
sufficient,  and,  if  not  sufficient,  may  be  made  good  when 
the  cause  is  called  on  to  be  heard,  an  inconvenience  of 
another  kind  has  arisen. 

Experience  has  shewn  that  in  a  great  many  cases 
where  there  could  be  no  doubt  that  the  cause  was  short, 
and  would  occupy  very  little  time  in  the  hearings  but  in 
which  the  Defendant  was  called  upon  to  account  for, 
and  to  pay  money,  or  to  perform  some  other  duty,  the 
Defendant  or  his  solicitor,  without  any  reason  shewing 
that  the  cause  was  not  short,  or  ought  not  to  be  imme- 
diately heard,  and  might  not  be  immediately  heard 
without  the  least  prejudice  to  the  other  suitors  whoae 
interests  alone  are  to  be  attended  to  in  this  matter,  has 
arbitrarily  refused  his  consent,  for  the  purpose  of  post- 
poning the  day  on  which  the  Defendant  was  to  be  com- 
pelled to  pay  the  money  or  perform  the  duty,  and 
perhaps  also  for  the  purpose  of  compelling  a  distressed 
Pkuntiff  to  consent  to  an  unjust  compromise  of  his 
rights ;  and,  in  this  way,  suitors  have  been  subjected  to 
so  much  oppression  that  I  thought  it  right  to  adopt  the 
course  which  was  taken  in  the  case  of  Mountford  v. 
Cooper^  which  happens  to  be  reported,  but  which  was 
not  the  first  case,  and  is  by  no  means  the  last  in  which 
I  have  made  similar  orders,  and  what  has  been  done  in 
these  cases  may  be  shortly  expressed  thus :  —  when  the 
cause  has  been  ready  for  hearing,  and  so  short  that  it 
could  be  heard  out  of  its  turn  without  prejudice  to  the 
other  suitors,  the  Court,  in  the  absence  of  any  reason 
against  it,  has  appointed  an  early  day  for  the  hearing. 

It 


CASES  IN  CHANCERY.  667 

It  has  been  saggested,  that  it  would  be  better  that 
!  should  be  a  general  order  on  the  subject,  and  I 
incluie  to  that  opinion;  but  di£Bculties  were  found  in 
framing  a  general  ocder  free  from  objection,  and  as 
there  would  necessarily  be  socue  exceptions  to  the  ap- 
plication of  any  general  order,  and  a  contest  might 
arise  upon  the  question  whether  partieidar  cases  fell 
within  the  exceptions,  and  expense  and  litigation  might 
occur  to  an  amount  as  great  or  nearly  as  great  as  that 
occasioned  by  the  application  for  an  order  in  each 
particular  case,  and,  under  the  circumstances,  being 
desirous  to  prevent  parties,  who  might  (from  the  nature 
of  their  causes)  be  entitled  to  an  early  hearing,  from 
being  improperly  and  unnecessarily  delayed  by  the 
arbitrary  refusal  of  Other  parties,  it  occurred  to  me  that 
the  most  convenient  course  would  be  to  give  the  op- 
posing parties  an  opportunity  of  stating  the  reasons,  if 
any  there  were,  why  causes  should  not  be  heard  as 
short  causes ;  and  if  there  were  no  such  reasons,  then 
to  appoint  a  day  for  hearing  them  as  such,  or,  in  other 
words,  to  order  them  to  be  placed  in  the  list  of  short 
causes  on  the  day  appointed  for  hearing  short  causes. 
I  have  accordingly  made  these  orders  only  upon  notice 
to  the  parties  who  have  refused  their  consent  to  the 
cause  being  heard  as  short;  and  in  every  instance  I 
have  called  upon  the  counsel  representing  those  parties, 
to  state  whether  they  considered  the  cause  proper  to  be 
heard  as  a  short  cause  or  noC  I  have  asked  this  ques- 
tion with  reference  to  and  for  the  purpose  of  protecting 
the  interests  of  the  other  suitors ;  and,  if  the  counsel 
had  stated  that  in  their  opinion  the  cause  was  not 
proper  to  be  heard  as  a  short  cause,  I  should  have 
reposed  implicit  confidence  in  their  honour,  and  con- 
sidered their  statement  as  a  sufficient  reason  to  refuse 
the  application.  But  in  all  the  instances  in  which  these 
orders  have  been  made,  it  has  appeared  that  the  cause 
Xt  2  could 
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18S7.       could  not  be  represented  to  be  unfit  to  be  heard  as  a 

,'    "  -  '  '     short  cause ;  and  it  is  a  satisfaction  to  me  to  think  that, 
Hutchinson 

9.  in  all  those  cases,  the  orders  which  I  have  made  have 

been  the  means  of  furthering  the  course  of  justice. 

With  respect  to  the  task,  which  J  may  be  considered 
to  have  imposed  upon  counsel,  I  wish  to  observe  that  it 
arises  from  the  confidence  which  long  experience  in* 
duces  me  to  repose  in  them,  and  from  a  sense  which  I 
entertain  of  the  truly  honourable  and  important  services 
which  they  constantly  perform  as  ministers  of  justice^ 
acting  in  aid  of  the  Judge  before  whom  they  practise. 
No  counsel  supposes  himself  to  be  the  mere  advocate  or 
agent  of  his  client,  to  gain  a  victory,  if  he  can,  on  a  par- 
ticular occasion.  The  zeal  and  the  arguments  of  every 
counsel,  knowing  what  is  due  to  himself  and  his  ho- 
nourable profession,  are  qualified  not  only  by  consider- 
ations afiecting  his  own  character  as  a  man  of  honour, 
experience,  and  learning,  but  also  by  considerations 
afiecting  the  general  interests  of  justice.  It  is  to  these 
considerations  that  I  apply  myself;  and  1  am  far  from 
thinking  that  any  counsel  who  attends  here  will  know- 
ingly violate,  or  silently  permit  to  be  violated,  any 
established  rule  of  the  Court  to  promote  the  purposes 
of  any  client,  or  refuse  to  afibrd  me  the  assistance  which 
I  ask  in  these  cases. 

The  present  application,  being  made  on  the  behalf  of 
a  Defendant,  difiers  in  that  respect  from  those  which 
have  previously  been  brought  under  my  consideration ; 
but  the  difierence  does  not  appear  to  me  to  be  material. 
There  are  cases  in  whkh  the  Plaintifi^  without  any 
assignable  reason,  and  therefore  improperly,  seeks  to 
delay  the  hearing  of  the  cause,  and  in  which  it  is  most 
important  to  the  Defendant  that  a  decision  should  be 
madel  and  considering  the  position  of  the  cause,  that 

it 
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it  is  in  all  respects  ready  to  be  heard  upon  further  direc-        1837. 
tions,  and  that  both  parties  are  waiting  for  a  bearing,*  jj^^' ' 
only  because  other  causes  are  placed  before  them  in  the     ^     v. 
general  list;  that  they  are  compelled  to  wait  if  they  can- 
not be  heard  without  prejudice  to  o^her  suitors,  but  not 
compelled  to  wait,  if  the  shortness  of  the  cause  enables 
the.  Court  to  hear  them  without  prejudice  to  the  other 
suitors,  I  see  no  sufficient  reason  why  the  application 
may  not  be  ndade  on  the  part  of  the  Defendant,  as  well 
as  on  the  part  of  the  Plaintiff. 

Not,  therefore,  considering  the  circumstance  of  tlie 
motion  being  made  by .  the  Defendant  a  sufficient 
ground  for  refusing  this  application,  the  only  ques- 
tion is,  whether  there  is  any  thing  special  in  the  pre- 
sent case  which  calls  upon  me  to  refuse  the  applica- 
tion. The  counsel  for  the  Pldntiff  do  not  say  that 
this  is  not  in  itself  a  proper  cause  to  be  heard  as  a  short 
cause ;  but  they  say  that  this  is  a  case  in  which  they 
could  not  advise  the  Plaintiff's  solicitor  to  set  the  cause 
down  as  a  short  one,  in  consequence/of  some  extrinsic 
circumstances;  and  those  extrinsic  circumstances  are, 
that  the  decree  at  the  hearing  may  be  appealed  from, 
and  that  the  Plaintiff  is  abroad  and  cannot  at  this 
moment  be  consulted  by  his  solicitor.  That,  together 
with  other  circumstances,  may  afford  grounds  for  not 
carrying  the  decree  into  execution  immediately ;  and  if 
it  should,  hereafter,  appear  that  the  solicitor  is  advised 
that  it  is  a  proper  case  for  appeal,  but  that  he  cannot 
communicate  with  his  principal,  an  application  to  stay 
the  execution  of  the  decree  may  not  be  unfavourably 
received.  But  that  is  a  question  to  be  considered  on 
the  proper  occasion  and  in  the  proper  manner,  and 
cannot  enter  into  the  consideration  whether  this  is  a 
pro))er  cause  to  be  heard  as  a  short  one. 

A^  ^  S  I  am 
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I  am  of  qpinioD,  therefore^  that  I  ought  to  grant  this 
applicatioii.  At  the  same  time  I  must  consider  the 
habits  of  solicitors,  under  the  practice  which  has  long 
prevailed,  not  to  get  ready  their  causes  when  they  are 
at  a  certain  distance  in  the  list  of  causes,  and  that  thqr 
ought  not,  while  the  rule  now  introduced  mi^  be  im- 
periecdy  understood,  to  be  taken  by  surprise;  and,  not- 
withstanding all  that  has  passed  at  this  discussion,  if  it 
should  turn  out  that  the  cause  b  not  proper  to  be  heard 
as  a  short  cause,  it  will  be  open  to  the  connsd  to  say  ao, 
not  with  reference  to  the  interests  of  individuals  con- 
cerned in  this  cause,  but  with  refisrence  to  the  chums 
of  other  suitors  of  the^  Court  No  suitor,  whose  canse 
is  waiting  to  be  heard,  has  a  right  to  complain  of  its 
being  advanced,  though  other  suitors  have  a  right  to 
complain  of  causes  being  advanced  to  their  prejudice. 
To-morrow  being  a  short-cause  day,  let  this  cause  be 
heard  on  the  first  short-cause  day  after  to-morrow,  (a) 


(a)  An  application  to  discbarge 
this  order  was  made  by  Mr. 
Wrighi  on  the  10th  of  July  to 
the  Lord  ChanceUor,  and  re- 
fused. The  Lord  Chancellor,  in 
refusing  the  motion^  said  he 
doubted  whether  he  had  any 
jurisdiction  to  interfere  with  the 
regulations  made  by  the  Master 
of  the  Rolls  in  the  hearing  of 
his  own  causes ;  and  that,  if  he 
had,  there  appeared  to  be  no 
ground  for  the  application,  in- 
asmuch as  the  cause  was  ripe  for 
hearing  on  further  directions. 


and  that  hearing  only  delayed 
by  the  pendency  of  other  buti- 
ness  which  had  priority  —  as  the 
leading  counsel  for  the  Pl»ii- 
tiff  could  not  say  that  it  was 
not  a  proper  cause  to  be  ad- 
vanced— ^and  as,  if  it  could  be  ad- 
vanced without  prejudice  to  the 
other  suitors,  the  parties  to  the 
cause  had  no  right  to  complain 
of  its  advancement,  for  it  would 
be  strange  to  say  that  they  had 
a  vested  interest  in  the  unavoid- 
able delays  of  the  Court. 


The  case  of  Ker  t.  Cusack,  referred  to  in  the  argument  upon  this 
motion,  is  now  reported  in  7  Simons^  p.  S20. 
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CAMDEN  0.  BENSON.  Julys. 

^I^HE  purchaser  of  an  estate,  sold  under  a  decree  of  Where  an 

the  Court,  obtained  the  usual  reference  as  to  the  ^id  undtf  a 

title,  and  the  Master  reported  that  the  title  was  good.  ^^^  ^^^^ 

One  of  the  conditions  of  sale  wa^  that  ^^  the  purchaser  oae  of  the 

pay  the  purchase-money  mto  Court,  on  or  before  the  4th  Sc^|f^"du^^ 

day  of  Jtoie,  under  an  order  to  be  obtained  by  the  pur-  the  purchaser 

chaser  at  his  own  expense."    That  condition  not  havuig  ^Le-money 

been  complied  with,  into  Court  on 

a  ffiyen  day, 
at  nig  own 

Mr.  James  BusseUy  for  the  vendor,  moved  that  the  «P«n»f»  '\  ^ 

'  »  .         wai  held,  that 

purchaser  be  ordered  to  pay  the  purchase-money  mto  the  purchaser 

Court,  and  also  the  costs  of  the  reference  of  title  and  ^"Jh^cwte 
of  the  motion  for  the  reference,  and  the  costs  of  this  of  a  reference 
application.     He  contended  that,  if  a  purchaser  of  an  reported  good 
estate,  sold  under  a  decree  of  the  Court,  objected  un-  by  the  Master, 
reasonably  to  the  tide,  he  could  not  throw  the  costs  of 
a  reference  upon  the  estate,  and  here  the  condition  of 
sale,  subjecting  the  purchaser  even  to  the  costs  of  the 
order  to  be  obtained  for  the  payment  of  the  purchase- 
money  into  Court,  implied  that,  if  he  obtained  a  refer- 
ence as  to  the  title  which  the  Master's  report  shewed  to 
be  unexceptionable,  it  must  be  at  hb  own  expense. 

Mr.  Stuarty  corUrd^  said  the  purchaser  must  of  course 
pajc  the  costs  of  this  application,  but  as  to  the  costs  of 
the  reference  of  title,  a  purchaser  under  a  decree  of  the 
Court  stood  exacdy  in  the  same  situation  as  any  other 
purchaser;  and  he  cited  the  casesof  i^isu^Z/v.  Moore  (a) 
and  Dallas  v.  Powell  {b)j  where  the  estates  were  sold 

under 

(a)  May  30th  I8J3.  (6)  August  1833. 
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1837. 


Camdem 

B£K60N. 


under  decrees  of  the  Court,  and»  the  titles  havkig  been 
reported  good,  the  Vice  Chancellor  refused  similar  ap- 
plications to  make  the  purchasers  pay  the  costs  of  the 
references  of  title.  The  Court  did  Dot  warrant  the 
title  when  it  directed  a  sale^  and  the  purchaser  was, 
therefore,  entitled  to  the  usual  investigation  before  the 
Master,  at  the  expense  of  the  estate. 


Tke  Master  of  the  Rolls. 

The  purchaser  must  pay  the  costs  of  this  application, 
but  he  is  entitled,  according  to  the  practice  of  the  Court, 
to  the  costs  of  the  motion  for  a  reference  of  tide,  and  to 
the  costs  of  that  reference. 


1856. 
Nov*  30. 
Decs. 

1837. 
Jan,  15. 

A,  and  J9.y 
having  an 
apparent  title 
to  copyhold 
lands  as 
tenants  in 
common  in 
fee  under  the 
will  of  their 


NEALE  V.  NEALE. 

nPHE  bill  was  filed  by  Daniel  Neale  and  others, 
claiming  under  the  will  of  James  Neale^  against 
Joseph  NeaUj  the  brother  of  the  deceased  James  Neakj 
and  two  other  persons,  one  of  whom.  Marshy  was  an  in- 
cumbrancer  of  the  Plaintiff  Z)anfW  Neale^  and  the  other 
a  legatee  under  the  will  of  James  Neale  ;  and  it  prayed 
that  Joseph  Neale  might  be  compelled  to  do  and  concur 
fiither,  entered  in  such  acts  as  were  necessary  for  barring  the  entail  of 
agre^ent'to  ^^^  copyhold  estate  in  question,  and  specifically  to  per- 
makepartidon  form 

of  the  devised 

lands,  and  divided  them  accordingly,  i|.,  the  elder  brother,  taking  somewhat  the 
larger  share,  a  doubt  being  then  entertained  whether  their  father  had  a  right  to 
devise  the  lands*  A  was,  in  fact,  at  the  time  of  this  agreeroeat,  tenant  in  tail  uader 
the  limitations  of  a  surrender  made  by  his  grandfather;  and,  after  A*%  death  with- 
out issue,  i?.,  having  discovered  his  own  title  as  tenant  in  tail,  repudiated  the  agree- 
ment, and  brought  an  action  of  ejectment  to  recover  the  whole  estate. 

On  a  bill  filed  by  the  devisee  of  A,^  the  Court,  upon  the  principle  on  which  it 
supports  family  arrangements,  decreed  B,  to  do  all  necessary  acts  to  bar  the  entail, 
and  vest  the  parts  of  the  lands,  allotted  under  the  agreement  to.il.,upoo  the  trusts 
of  ^'s  will. 
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form  an  agreement  for  the  division  of  that  estate  between        1 8S6. 

himself  and  his  deceased  brother  James  N^afe;  and,  if 

the  Court  should  be  of  opinion  that  the  Plaintiffs  were 

not  entitled  to  that  relief,  then  for  an  account  of  the 

rent  of  a  portion  of  the  estate  possessed  or  occupied  by 

the  Defendant  Joseph  NeaU  for  some  time  previous  to 

the  death  of  his  deceased  brother  James  Neale. 

The  estate  in  question  was  the  subje9t  of  a  setdement 
made  by  Joseph  Neale^  the  elder,  the  grandfather  of  the 
Defendant  Joseph  Neale  and  his  deceased  brother  James, 
in  the  month  o{  May  1747.  Being  then  absolutely  en- 
titled, Joseph  Nealey  the  elder,  made  a  surrender  to  the 
use  of  himself  for  life,  remainder  to  his  wife  Alofy  for 
life,  remainder  to  the  heirs  of  her  body  by  himself  for  ' 
life,  remainder  to  himself  in  fee. 

On  the  death  oi  Joseph^  the  elder,  which  happened  in 
the  month  of  November  175S,  Mary  Neale^  his  widow, 
became  tenant  in  tail  in  possession  under  the  setdement ; 
but  she  was,  by  mistake,  admitted  to  the  copyhold 
estate  as  tenant  for  life  only,  and  James  Neale^  her 
eldest  son,  and  the  father  of  the  Defendant  Joseph  and 
his  deceased  brother  JameSf  in  the  lifetime  of  his  mother, 
and  in  November  1794,  surrendered  the  reversion  or 
remainder,  supposed  |o  be  expectant  after  her  death,  to 
the  use  of  himself  for  life,  remainder  to  his  wife  Unity 
for  life,  remainder, to  i^ch  persons  as  he  should  by  will 
appoint ;  and  he  then  made  a  will,  by  which  he  devised 
the  estate,  subject  to  the  life  interest  of  Maty  his 
mother,  and  the  life  interest  of  Unity  his  wife  to  his 
two  sons,  James  and  Joseph^  their  heirs  and  assigns,  for 
ever;  and  he  soon  afterwards  died. 

Mary  Neale^  the  mother,  died  in  March  1800,  leav- 
ing three  grandsons,  James  Neale,  the  Defendant,  Joseph 

Neale, 
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18S6.  Nealcf  and  Daniel  Neale^  surming  ber;  James^  as  her 
eldest  son,  being  the  person  really  entided  to  the  estate^ 
under  the  surrender  of  Joseph  Neale^  the  grandbther. 

Under  the  surrender  of  James  NeaUf  the  elder, 
Unifyf  his  widow,  appeared  to  have  an  estate  for  life^ 
with  remainder  to  her  two  sons,  James  and  Josq^  ;  and, 
under  this  apparent  title,  Unify  took  possession.  She 
some  time  afterwards  married  James  Dmf  ;  and  Dtgf  and 
his  wife  were  admitted  under  the  will  of  James  Neale^ 
the  elder. 

After  the  death  of  Unify  Neale^  and  on  the  8th  of 
February  1821,  James  Neak^  the  brother  of  Joseph^  who 
was  really  entitled  as  tenant  in  tail,  and  the  Defendant 
Joseph  Nealej  who  appeared  to  be  entitled  under  the  will 
of  James  Neale^  the  fiither,  were  admitted  as  tenants  in 
common  in  fee.  It  appeared  that  James^  who  was  an 
idle  and  extravagant  person,  and  in  some  degree  de- 
pendent upon  his  brother  Joseph^  entertained  some  sus* 
picton,  and  at  times  insisted  that  his  father  had  no 
right  to  make  a  will,  and  in  this  state  of  things  they 
came  to  an  agreement  with  each  other  for  a  partition  of 
the  estate  in  the  month  of  March  1821.  In  discussmg 
the  terms  of  this  agreement,  which  was  not  committed 
to  writing,  it  was  proposed  by  James  that  Joseph  should 
take,  as  his  half,  certam  closes  called  iSter  Ditches  and 
Neudands^  containing  together  14  acres ;  and  iiaX  James 
should  keep  the  rest,  amounting  to  16|  acres,  for  his 
share.  To  this  Joseph  objected  on  account  of  the  in- 
equality ;  and,  upon  this  difference,  their  younger 
brother  interposed,  and  proposed  that,  in  addition  to 
the  14  acres,  James  should  give  up  to  Joseph  an 
orchard  called  the  RidgCj  containing  f  of  an  acre; 
and  both  James  and  Joseph  having  acceded  to  this,  it 
was  finally  agreed  that  Joseph  should  have  as  his  share 

Meer 
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Meer  Ditches^  Neaiandy  and  the  Biige^  oontaining  in  all  18S6. 
]4|  acres;  and  that  James  shoald  have  the  remainuig 
16  acres  as  his  share.  The  difference  in  quanti^  was  1^ 
acre;  and  with  reference  to  this  difference  the  Defendant 
Joseph^  by  his  answer,  stated  that,  being  unwilling  to 
enter  into  any  legal  contest  with  his  brother,  touching 
the  proportion  of  his  half  of  the  property,  and  at  the 
same  time  being  influenced  by  repeated  assertions  made 
by  hb  brother  that  the  whole  of  the  property  was  his, 
and  that  his  fiither  had  no  right  to  make  a  will,  he 
was  induced  to  consider,  and  during  the  life  of  James 
did  consider  the  arrangement  and  agreement  as  finaUy 
setded  and  agreed  between  them. 

This  agreement  having  been  made»  the  parties  seve- 
rally took  possession  of  the  shares  allotted  to  them; 
and  they  dealt  with  and  enjoyed  them  separately  during 
the  life  otjamesj  and  for  some  time  afterwards. 

On  the  6th  of  April  1824,  James  Neale  made  his  will, 
and  thereby  devised  his  share  of  the  estate  to  the  Plain- 
tiff Daniel  Neale^  subject  to  various  charges  in  favour 
of  the  other  Plaintiffi,  and  of  the  Defendant  Joseph 
Neale. 

James  Neale  died  on  the  24th  of  January  1 8S0  without 
issue,  leaving  Joseph  his  elder  brother,  his  heir,  and  the 
heur  of  the  body  of  his  grandmother  Mary  by  Joseph 
her  husband,  and  consequently  tenant  in  tail  of  the 
copyhold  estate  under  the  limitations  of  the  copyhold 
estate  created  by  the  surrender  of  the  14th  of  May 
1747.  Some  time  after  the  death  of  James  NeaUj  his 
devisee,  Daniel  Neale^  having  occasion  to  raise  money 
by  mortgage  of  the  estate,  found  that  he  could  not  do 
so  without  exonerating  it  from  the  charges  created  by 
the  will  of  JameSi  one  of  which  was  a  legacy  of  60^., 

payable 
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1836«  payable  to  the  Defendant  Jo$epky  who,  upon  reottThig' 
a  promissory  note  for  the  sum,  at  the  request  of  Daniel^ 
released  the  estate  from  the  charge* 

During  this  time  no  question,  respecdag  the  agree* 
ment  of  1821,  or  as  to  the  title  of  the  estate,  had  arisen; 
but  in  1832,  Joseph  Neale,  the  Defendant,  prodoced'a 
copy  of  the  surrender  of  May  1747,  and  daimed  to  be 
entitled  to  the  entirety  of  the  estate  under  the  limits 
ations,  which  had  never  been  barred,  and,  his  chum 
being  resisted,  he  brought  an  action  of  ejectment  to 
recover  possession  of  that  share  which  was  allotted  to 
James  Neale  in  1821. 

Upon  that  action  being  brought,  the  present  bill  was 
filed ;  it  charged  that  the  copy  of  the  surrender  of  May 
174>7,  was  from  the  year  1801  in  the  possession  of 
Joseph  Neale,  who  knew  the  contents  and  efiects  thereof, 
but  concealed  the  same  from  James  Neale. 

The  Defendant  Joseph  Neale,  by  his  answer,  dented 
all  knowledge  of  the  copy  of  the  surrender  until  it  was 
found,  in  the  year  1832,  by  his  son,  amongst  other 
papers,  in  one  of  the  top  drawers  in  a  chest  of  drawers 
in.  the  bed-room  of  the  Defendant  Joseph  Neal^s  house 
at  Park  Milk  Farm. 

It  appeared  by  the  evidence  that  in  March  1801, 
when  Unity  Neale  intermarried  with  Day^  she  left  the 
house  which  she  then  occupied  in  the  possession  of  tlie 
brothers,  James  and  Joseph  Neale,  and  that  among  the 
furniture  in  that  house  was  an  old  writing  desk  which 
had  belonged  to  James  Neale,  the  father,  and  which 
contained  a  number  of  papers  in  one  of  the  drawers. . 
Shortly  afterwards  the  brothers  James  and  Joseph 
entered  into  partnership ;  and  they  continued  to  occupy 

the 


CASES  IN  CHANCERY.  etl 

the  hoQse  until  July  1809,  when  the  partnership  was  difr-         1836. 

solved,  and  Joseph  became  the  sole  tenant  of  the  hoase, 

JameSj  however,  continuing  to  live  with  him  as  a  lodger. 

The  desk  was  valued  among  other  furniture,  and  taken 

by  Jmpkj  and  considered  as  his  property.    Joseph  left 

the  house  in  the  year  1816,  and  took  the  desk  with 

him;  he  returned  to  the  house  in  1820,  and  brought 

the  desk  back  with  him.    During  all  this  time  James 

lived  with  him  as  a  lodger.     The  drawer  which  con* 

tained  the  papers  was  sometimes  locked,  and  sometimes 

left  open.     In  1828  Captain  Newman^  a  friend  of  the 

Defendant  Joseph^  wished  to  borrow  the  drawer  for  the 

purpose  of  keeping  powder  in  it,  and  the  papers  were 

then  removed  from  the  drawer,  and  placed  in  a  chest  of 

drawers  in  an  upper  room  where  the  copy  of  court  roll 

was  found  by  the  son  of  the  Defendant  Joseph  Neale 

in  June  1882.    In  December  18S2,  the  DefendBnt  Joseph 

Neale  laid  Uie  copy  of  court  roll  before  his  solicitor,  and 

shortly  afterwards  brought  the  action  of  ejectment 

Mr.  Tinneyj  and  Mr.  John  Bomilb/j  for  the  Plaintiffs. 

There  is  strong  reason  for  believing  that  the  De- 
fendant Joseph  Neale  knew  that  the  copy  of  court  roll 
was  in  his  own  possession  at  the  very  time  when  he 
entered  into  the  agreement  with  his  brother  Joseph.  So 
long  as  it  was  his  interest  to  suppress  the  deed,  and  sup- 
port the  agreement,  the  deed  was  not  forthcoming;  but 
when  it  became  his  interest  to  rescind  the  agreement, 
and  claim  a  title  to  the  whole  estate,  the  deed  was  pro- 
duced. Even  if  the  Court  should  be  of  opinion  that 
the  charge  of  direct  fraud  and  concealment  is  not  sus- 
tained, it  will  imply  knowledge  of  the  existence  of  the 
instrument  in  such  a  case  as  this,  and  will  not  permit  a 
party  to  say  that  he  is  not  cognisant  of  a  deed  in  his 
own  possession,  when  it  is  to  his  interest  to  deny  the 

knowledge 
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1886«  knowledge  of  it,  and  wh^  the  instrument  is  either  not 
forthcoming,  or  is  brought  forward  exactly  at  the  tames 
when  it  is  for  the  interest  of  the  party  possessing  it,  that 
it  should  be  kept  back  or  produced.  Where  it  is  the 
interest  of  a  party  to  deny  knowledge  of  a  fact^  whi<^ 
•  he  had  the  c^portunity  of  knowing,  the  Court  will,,  in 
the  absence  of  proof,  presume  knowledge,  because  it  is 
too  dangerous  to  permit  so  strong  a  temptation  to  a 
denial  of  the  truth.  Thus,  in  Bufit&y  v.  Wtlfardia)^ 
where  a  solicitor,  who  was  the  heir  at  law  of  his  client, 
advised  his  client  to  levy  a  fine,  and  alleged  that  he  did 
not  know  that  levying  a  fine  operated  as  a  revocation 
of  a  will,  the  Court  presume^  knowledge  on  the  part 
of  the  solicitor,  and  would  not  allow  such  a  defence  to 
prevail. 

But,  supposing  knowledge  of  the  instrument  on  the 
part  of  the  Defendant  Joseph  Neate  to  be  neither  esta- 
blished nor  capable  of  being  presumed,  the  agreement 
between  the  brothers  to  give  efiect  to  the  dispositions 
made  in  their  father's  will,  and  to  setde  amicably  all 
matters  in  dispute  or  doubt  between  them  will,  upon  the 
recognised  principles  of  this  Court,  be  e£fSectuaI  as  a 
family  arrangement:  Stapilton  v.  StapiUon.  {p)  A  com- 
promise of  a  doubtful  right  is  a  sufficient  foundation  in 
equity  for  such  an  agreement,  and  the  Defendant  admits 
by  his  answer,  that  he  consented  to  an  inequality  of  par- 
tition on  the  ground  of  the  doubt  which,  at  the  time  of 
the  arrangement,  hung  upon  his  apparent  title.  Tlie  De- 
fendant was  ready  to  take  all  the  advantage  of  the  mis- 
take under  which  the  agreement  was  entered  into  when 
it  operated  against  the  rights  and  interest  of  his  brother, 
and  cannot  now  be  permitted  to  repudiate  the  agree- 
ment when  his  own  rights  and  interest  are  affected  by 

its 

(fl)  8  Clark  v.  FmeU.  102.  {b)  I  Atk.  9, 
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its  enforcement    The  Court  always  looks  to  the  fair-       1896. 
ness  and  reasonableness  of  the  agreement  in  these  cases,     "^  ^^"    "'  ' 
and,  if  fair  and  reasonable  at  the  time  it  was  entered  v. 

into^  will  not  permit  an  agreement  to  be  rescinded,  be-  ^''auc- 
cause  in  its  origin,  it  was  foonded  on  a  mistake  of  the 
rights  of  the  parties,  or  because  in  the  result  it  turns  out 
to  be  more  advantageous  to  one  party  than  to  the  other : 
PuUen  V*  BeaA/  {a\  Cami  v.  Cann  (£},  Cory  v.  Cory  (c), 
WjfcherUif  v.  JVycherley  {d\  Stockley  v.  SUxUey  {e\  Got- 
dm  X.  Gordon  (g),  TweddeU  y.  Tmdddl  (A),  Gifton  \. 
Cockbum.  (f )  It  is  no  valid  objection  to  this  agreement, 
that  it  was  not  committed  to  writing.  In  StocJdey  v. 
StockUy  {i)j  a  parol  agreement  which  was  entered  into 
as  a  family  compromise  of  doubtful  rights  wa^  de- 
creed to  be  specifically  performed;  and  in  Thomas  v. 
Gyles  (/))  a  parol  partition  between  tenants  in  tail  was 
supported.  Another  ground  upon  which  the  Plain- 
tiffs are  entitled  to  the. relief  sought  by  this  bill,  is  that 
the  Defendant  Joseph  has  now  acquired  a  title,  though 
he  had  none  when  he  entered  into  the  agreement;  and  a 
court  of  equity,  under  such  circumstances,  will  compel  a 
party  to  make  good  the  title  which  he  agreed  to  give 
as  soon  as  he  is  able  to  do  so :  Morse  v.  Faulkner,  (m) 

Mr.  James  Russell^  for  the  Defendant,  Marshy  the  in- 
cumbrancer. 

Mr.  Pemberton,  and  Mr.  2?.  P.  Chichester^  contra. 

This  is  a  case  of  great  singularity  in  its  circumstances, 
and  it  must  be  admitted  to  be  a  case  so  full  of  suspicion, 

that 
(ii)  2  Aik.  587.  (A)  I  Tum.  4r  Riut.  l . 

lb)  1  P.  Wms.  193.  (t)  3  Ifylme  4*  Xeen,  76. 

(c)  I  Vet.  sen.  19.  (4c)  iV.i  B.  25. 

id)  2  Ed,  175.  (/)  2  Vem.  232. 

C^)  1  r.4'^.2S.  (m)    1   Anti.n.^   and    more 

{g)  3  Swami.  463.  fully  in  3  Sufanii.  429. 
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1836.       that  it  undoubtedly  calls  for  the  minutest  investigation. 
A  deed  is  produced  after  a  great  lapse  of  years,  during 
which  it  appears  to  have  been  in  the  possession  of  the 
Defendant,  and  it  is  produced  at  a  time  when  it  is  for 
the  interest  of  the  Defendant  that  it  should  be  forth* 
coming.     It  cannot  be  denied  that  such  a  case  should 
be  sifted  with  the  greatest  jealousy ;  it  has,  in  &ct,  been 
subjected  to  the  most  rigid  investigation,  and  the  result 
is,  that  every  allegation  in  the  bill  which  imputes  fraud 
to  the  Defendant  Joseph  Neale  is  completely  rebutted 
by  the  evidence.     Fraud  being  rebutted,  there  is  no 
principle  of  legal  or  technical,  or  even  of  moral  equi^ 
upon  which  a  decree  can  be  made  against  the  Defendant 
The  Plaintiff  rests  his  claim  to  relief  upon  two  grounds; 
first,  that  the  Defendant  Joseph  Nealk,  being  in  pos- 
session of  the  deed,  and  aware  of  his  brother's  title  as 
tenant  in  tail,   fraudulently  concealed   it,   during  his 
brother's  life,  in  order  to  prevent  him  from  acquiring  an 
absolute  interest  in  the  property,  and  that  he  cannot  be 
permitted  to  set  up  this  deed  after  his  brodier's  death, 
and  thereby  acquire  an  advantage  by  his  own  wrong. 
Secondly,  it  is  argued  that  independently  of  any  ques- 
tion of  fraud,  this  is  a  family  arrangement  entered  into 
for   the  purpose  of  settling   differences   between  the 
parties,  and,  therefore  binding,  in  this  Court,  upon  their 
respective  rights.     The   allegation   that  there  was  a 
fraudulent  possession  of  the  deed  on  the  part  of  the  De^ 
fendant  Joseph  is  completely  displaced  by  the  evidence. 
It  appears  that  the  desk  containing  the  deed  was  open 
to  the  inspection  and  examination  of  every  body  for 
thirty  years.     There  is  the  positive  denial  of  the  De- 
fendant Joseph  Neakf  in  his  answer,  that  he  knew  of  the 
existence  of  the  deed  until  its  discovery  by  his  son  in 
the  year  1832.     Against  the  positive  statement  of  the 
answer,  which  is  made  evidence  by  the  Plaintiffs  them- 
selves, the  Court  is  nevertheless  called  upon  to  disbe- 
lieve 
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lieve  that  evidence,  because,  it  is  said,  the  Defendant  is  1836. 
4iot  a  credible  witness.  And  why  not  a  credible  wit- 
ness ?  because  it  is  alleged  that  he  is  insisting  upon  his 
legal  rights  against  moral  justice;  as  if  the  exercise  of  a 
right,  the  abstaining  from  which  might  be  considered  as 
an  act  of  romantic  folly,  were  to  deprive  a  party  of  all 
credibility.  There  is  no  foundation  for  the  proposition, 
that  the  Court  will  presume  fraud  from  the  mere  fact  of 
the  possession  of  an  instrument,  where  it  is  not  pro- 
duced until  a  time  at  which  it  is  for  the  interest  of  the 
party  producing  it  that  it  should  be  forthcoming.  The 
case  of  Bulkley  v.  Wilford  establishes  nothing  but  this, 
that  a  man  shall  not  derive  any  advantage  to  himself 
by  pleading  ignorance  of  that  which  he  must  be  pre- 
sumed as  a  person  of  ordinary  skill  in  his  profession  to 
know.  If  knowledge  of  the  instrument  must  be  inferred 
from  the  mere  fact  of  possession,  James  as  well  as  Joseph 
must  be  taken  to  have  been  cognisant  of  its  existence, 
for  the  possession  was  common  for  many  years  to  both 
brothers,  legally  so  until  the  dissolution  of  the  partner- 
ship, and,  practically,  and  for  all  purposes  affording  the 
opportunity  of  inspection,  for  many  years  afterwards. 

But  it  is  said  that,  even  if  there  were  no  fraud,  th6 
agreement  may  be  supported  upon  the  principle  of 
family  arrangement,  whether  founded  in  error  or  not. 
It  is  not  pretended  that  Joseph  ever  agreed  to  give  up 
any  thing  beyond  the  difference  between  the  moiety  of 
the  property  and  the  portion  which  he  consented  to 
take.  He  never  agreed  to  abandon  any  right  which  he 
might  thereafter  acquire,  and  which  was  neither  in  his 
own  contemplation  nor  in  that  of  the  party  with  whom 
the  agreement  was  made.  In  most  of  the  cases  which 
have  been  cited  the  parties  had  a  full  knowledge  of  all 
the  circumstances  enabling  them  to  enter  into  a  com- 
promise.    This  was  the  case  in  PuUen  v.  Beadyy  Wy^ 

Vol.  I.  Yy  cherhy 
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1 8S6.  cherley  v.  Wycherley,  and  Stockley  v.  StockUy.  An  agree- 
ment to  alter  the  rights  of  parties  in  respect  of  an  in- 
terest in  real  estate  cannot  be  made  by  parol ;  neither  is 
there  any  foundation  for  the  proposition  that  a  partition 
can  be  made  by  parol.  The  case  cited  in  Thomas  v. 
Gylez  as  an  authority  for  the  proposition  inserted  in 
the  marginal  note,  that  a  partition  between  tenants  in 
tail,  though  only  by  parol,  shall  bind  the  issue,  is  not 
law. 

Mn  Tinney^  in  reply. 


1837.  The  Master  of  the  Rolls,  (after  stating  the  facts :) 

«/aii<  15. 

If  there  were  such  knowledge  and  such  concealment 
as  are  charged  by  this  bill,  there  can  hardly  be  a  greater 
fraud  than  that  which  was  committed  by  the  Defendant 
Joseph  Neale. 

The  circumstances  are  no  doubt  attended  with  very 
great  suspicion ;  but,  after  reading  the  charges  and  the 
answer  with  the  very  little  evidence  really  bearing  on 
the  question,  it  does  not  appear  to  me  that  I  can  safely 
and  satisfactorily  impute  to  the  Defendant  a  knowledge 
of  the  copy  of  the  court  roll,  before  the  time  when  he 
says  it  was  found.  He  most  positively  denies  it  His 
conduct  in  December  1830,  almost  a  year  after  the  death 
of  JoTneSf  appears  to  me  to  be  inconsistent  with  it,  and 
however  extraordinary  it  may  seem  that  such  a  docu- 
ment should  have  been  so  long  in  his  possession  unex- 
amined and  unknown,  yet  in  the  station  of  life  of  these 
persons,  their  extreme  negligence  or  want  of  curiosity 
may  perhaps  be  accounted  for,  and  I  can  hardly  say 
that  the  nature  of  the  case  is  such  as  to  make  it  fit  for  a 

•^  court 
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court  of  justice  to  presume  a  knowledge  in  the  absence        18S7. 
of  proof. 

But  considering  higi  to  have  been  ignorant  of  this 
copy  of  court  roll  during  the  life  of  his  brother  JameSj 
the  question  remains,  whether  he  is  not  bound  by  the 
agreement  of  1821.  It  does  not  appear  to  me  that 
the  agreement  merely  related  to  the  mode  of  enjoying 
the  estate,  or  had  reference  only  to  a  partition.  Jo* 
seph  did  not  so  consider  it;  he  knew  that  James 
thought  himself  entitled  to  the  whole  estate,  and 
he  himself,  influenced,  as  he  says,  by  the  assertions 
of  JameSj  and  desirous  to  avoid  litigation,  consented 
to  accept  less  than  half.  This  then  is  not  a  simple 
agreement  for  equality  of  partition ;  it  is  an  agree- 
ment for  partition  with  compensation  for  abandon- 
ing a  supposed  right  and  a  claim.  Upon  what  that 
supposed  right  depended  does  not  appear;  but  that 
there  was  a  supposed  right  of  James  to  some  extent 
yielded  to  by  Joseph  is  clear,  and,  if  it  be  considered 
that  the. right," which  to  the  parties  themselves  at  that 
time  was  only  supposed,  had  a  real  foundation,  which 
might  have  been  verified  either  by  production  of  the 
document  then  in  the  possession  of  Joseph^  or  by  search- 
ing the  court  rolls  of  the  manor ;  that,  if  Joseph  had 
not  made  the  concession  which  he  did,  James,  instead 
of  consenting  to  the  agreement,  might  have  investigated 
the  title,  and  proved  that  the  whole  estate  was  his  own, 
it  will  appear  that  the  concession^  however  trifling  in 
itself,  placed  the  parties  in  a  situation  very  different 
from  that  in  which  they  might  otherwise  have  stood ; 
and  looking  at  this  case  with  reference  to  those  prin- 
ciples deducible  from  the  several  cases  cited  at  the  bar, 
I  am  of  opinion  that  the  agreement,  though  parol,  yet 
being  in  the  nature  of  a  family  arrangement  and  fol- 
lowed by  the  uninterrupted  several  enjoyment  of  the 
Y y  2  portions 
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1887.       portions  aUoUed  to  the  two  brothers  respectively,  is  an 
Nbalk       agreement  which  this  Court  will  enforce. 


0. 
Nbals. 


Decree  the  Defendant  to  do  all  acts  for  barring  the 
entail,  and  for  vesting  those  parts  of  the  estate,  which 
were  allotted  to  JameSt  in  the  Plainti£P  ZXmiW  on  the 
trusts  of  the  will,  and  subject  to  the  mortgage  to 
Marsh. 

No  costs  of  so  much  of  this  suit  as  seeks  to  charge 
the  Defendant  Joseph  with  a  knowledge  of  the  copy  of 
court  roll  before  Mty  1832;  the  Plaintiff  to  pay  the 
costs  of  Marsh ;  the  costs  of  the  Plaintifl^  other  than 
those  mentioned,  to  be  paid  by  the  Defendant  Joseph. 


This  decision  was  appealed  from,  and  affirmed  by  the 
Lord  Chancellor  on  the  11th  ofjisly. 
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GILES  V.  GILES.  i»^- 

PENFOLD  V.  PENFOLD. 

THOMAS  GILES,  by  bis  will  dated  the  26th  of  A  testator 

November  18S0|  gave  all  his  real  and  personal  the  residue  of 

estate  to  his  brother  Jeremiah  Giles  and  John  Buckton  J)!*  ^^.^^^^^ 
11  1 .  1  1  ^1  his  wife  J.  C 

upon  trust  to  sell  bis  real  estate,  and  out  of  the  pro-  for  her  life, 

duce  of  such  sale  to  pay  off  any  mortgages  which  might  ^^  jj^rj^. 

be  due  at  the  time  of  his  death,  and  to  invest  the  re-  ing  herself  as 

sidue  of  such  produce  and  of  his  personal  estate,  after  g|*^  ^  ^^U    ' 

payment  of  his  debts  and  legacies,  in  trust  for  his  wife  against  the 

Ann  Giles,  for  and  during  the  term  of  her  natural  life,  as  the  adminls- 

Bjemesole,  and  not  liable  to  the  debts,  assignment,  or  trationofthe 

estate  %  DuCy 
control  of  any  husband  or  husbands ;  and  whose  receipt  it  apfiearing 

alone,  notwithstanding  any  coverture,  should  be  a  legal  JhS'fint'hus- 

andgood  discharge  to  his  trustees,  to  the  intent  that  band  of  the 

the  yearly  interest,  dividends,  and  profits,  might  be  a  i^g  at^e 

provision  for  the  personal  maintenance  and  support  of  time  the 

his  said  wife  Ann  during  her  natural  life ;  and  that  the  marriage  was 

same  or  any  part  thereof  should  not  be  subject  to  any  Pfr'^'^'"^ 

claim  whatever,  or  to  any  sale,  alienation,  charge,  or  and  the  tes- 

incumbrance:  and  after  her  decease,  in  trust  for  his  ^[{^eof^ 

brother  filing  the  bill, 
she  filed  a 
supplemental  btU,  describing  herself  as  A,.  P.  aiias  A,  (?.,  by  her  next  friend,  against 
/.  P.,  for  the  purpose  of  making  her  husband  a  paru  to  the  suit : 

Held,  that  this  was  not  such  an  alteration  of  ttie  frame  of  the  record  as  to  render 
the  evidence  taken  in  the  first  cause  inadmissible  at  the  hearing  of  the  two  causes ; 
and 'that  the  amended  description  of  the  Plaintiff  in  the  supplemental  bill  could  not 
nflect  the  liability  of  a  witness  examined  in  the  original  suit  to  be  indicted  for 
periury,  if  he  swore  falsely. 

A  false  character,  attributed  by  a  testator  to  a  legatee,  will  not  affect  the  validity 
of  the  legacy,  unless  the  false  character  has  been  acquired  by  a  fraud  which  has 
deceived  the  testator;  and  where  the  testator  and  legatee  have  a  common  know- 
ledge of  an  immoral  or  criminal  act,  by  which  the  legatee  has  'acquired  the  false 
character,  the  rights  of  the  legatee,  as  such,  will  not  be  affected,  it  being  no  part 
of  the  duty  of  courts  of  equity  to  punish  parties  for  immoral  conduct,  hy  depriving 
them  of  their  civil  rights. 

Yy  3 
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18S6.  brother  Jeremiah  Giles  during  the  term  of  his  Kfe:  and 
after  his  decease,  for  the  only  proper  use  and  benefit  of 
the  three  children  of  his  said  brother.  And  the  testator 
appointed  Jeremiah  Giles  and  John  Bucktan  executors 
of  his  will. 

The  testator  died  on  the  5th  oi  April  1831,  leaving 
the  Plaintifiy  described  in  his  will  as  his  wife  Ann  Giles^ 
surviving  him ;  and  his  will  was  proved  by  the  executors 
named  therein. 

In  the  year  ISS^,  the  Plaintiff,  describing  herself  as 
Ann  Giles,  widow,  filed  her  bill  against  the  executors 
and  trustees,  and  against  the  children  oj  Jeremiah  Giles, 
praying  that  the  testator's  will  might  be  established, 
and  the  trusts  thereof  performed,  and  that  the  usual 
accounts  might  be  taken  of  his  personal  estate ;  and  that 
the  clear  residue  of  the  trust  monies  might  be  ascer- 
tained and  invested  for  the  benefit  of  the  Plaintiff  during 
her  life.  The  bill  alleged  that  the  Defendants  some- 
times pretended  that  John  Petifold,  the  first  husband  of 
the  Plaintiff,  was  living  at  the  time  when  the  Plaintiff 
intermarried  with  the  testator,  and  that,  the  Plaintiff  not 
being  the  testator's  wife,  the  bequests  to  her  were  void ; 
whereas  the  Plaintiff  charged  the  contrary,  for  that  John 
Pen/old  was  dead  at  the  time  of  such  intermarriage : 
and  that  even  if  Petifold  were  living,  the  same  ought 
not  to  prejudice  the  Plaintiff's  right  under  the  will,  in- 
asmuch as  she  practised  no  fraud  or  imposition  on  the 
testator.  The  Defendants  by  their  answer  said,  they 
were  informed  and  believed,  that  in  the  year  1817, 
when  the  ceremony  of  marriage  was  performed  between 
the  Plaintiff  and  the  testator,  John  Pen/bid  her  husband 
was  living;  and  that  he  still  was,  at  the  date  of  their 
answer,  living. 

The 
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The  Defendants  went  into  evidence,  by  which  it  ap-  18S6. 
peared  that  a  deed  of  separation,  dated  the  2d  of  March 
18155  ^as  prepared  between  John  PenfiM  of  the  first 
paity  Ann  Penfdd  his  wife  pf  the  second  part,  and  the 
testator  Thomas  Giles  and  another  trustee  of  the  third 
part;  that  the  testator  was  cognisant  of  such  deed, 
though  be  did  not  execute  it,  and  that  John  PenfiM 
was  still  living.  Under  these  circumstances,  when  the 
cause  came  on  to  be  heard  on  the  1 5th  of  December 
18SS,  it  was  directed  to  stand  over  for  the  purpose  of 
making  Penfold  a  party ;  and  a  supplemental  bill  was 
filed  by  the  PlaintiiT,  described  therein  as  Ann  Peitfold 
Biias' Giles f  by  her  next  friend,  against  John  PenfbUL 

The  original  bill  and  supplemental  bill  now  coming 
on  to  be  heard  together,  and  it  being  proposed  to  read 
the  evidence  in  the  original  suit,  it  was  objected,  ou  the 
part  of  the  Defendants,  that  the  title  of  the  record  and 
the  character  in  which  the  Plaintiff  now^  sued  were  so 
entirely  altered,  that  this  evidence  could  not  be  received ; 
and  the  case  of  MilUgan  v.  MitcheU^  before  the  present 
Lord  Chancellor  (a),  was  cited  as  an  authority  in  supr 
port  of  that  proposition.  The  Plaintiff  having  origin- 
ally sued  in  a  &lse  character,  the  depositions  taken  in 
the  original  suit  must  be  considered  as  depositions  in  a 
cause  which  had  no  longer  any  existence;  and,  if  the 
witnesses  swore  falsely,  it  would  be  impossible  to  indict 
them  for  perjury. 

For  the  Plaintiff  it  was  insisted  that  there  was  no 
ground  for  this  objection,  which  was  raised  only  for  the 
purpose  of  defeating  the  justice  of  the  case  and  still 
further  delaying  the  satisfaction  of  the  bequest  to 
which  the  Plaintiff  was  entitled  under  the  will  of  tli» 

testator, 

Ca)  1  Miflne  ^  Craig,  453, 
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1886.  testator,  of  which  she  had  received  no  part  tot  six 
years ;  that  this  case  had  no  analogy  to  that  of  JtCUgsos 
V.  MitdieUy  where  several  new  Plaintiffi  were  introduced 
into  the  amended  bilU  new  allegations  made,  and  the 
whole  frame  of  the  record  entirely  changed.  Here  the 
parties  to  the  original  canse  continued  the  same;  the 
change  in  the  title  of  the  cause,  rendered  necessary  by 
the  discovery  of  a  new  fact,  did  not  substantially  affect 
the  identity  of  the  cause;  and  nothing  was  done  by  the 
supplemental  bill  but  to  state  the  new  fact,  and  make 
Penfold  a  formal  party,  against  whom  no  evidence  was 
required  beyond  that  already  taken  in  the  original  suit. 

Mr.  KindersUyt  Mr.  CAandless^  Mr.  SHrrasc,  and  Mr. 
RichardSf  in  support  of  the  objection. 

MuPemberton  and  Mr.  Jama  Parker^  contra. 

The  Master  of  the  Rolls  decided  that  the  evidence 
should  be  received.  This  case  was  distinguishable  from 
MiUigan  v.  Mitchell^  because  in  that  case  several  new 
parties  were  introduced,  and  the  frame  of  the  record 
was  essentially  altered.  An  amendment,  such  as  that 
introduced  into  the  supplemental  bill,  would  not  render 
a  witness,  if  he  swore  falsely,  less  liable  to  an  indictment 
for  perjury. 

The  facts,  established  by  the  evidence,  were  that  both 
the  testator  and  the  Plaintiff  knew  that  John  PenfM  was 
living  in  1815;  that  they  performed  the  ceremony  of 
marriage  in  1817;  that  the  testator  and  the  PlaintiiT 
lived  together,  and  were  considered  as  husband  and 
wife,  and  that  the  testator  believed  her  to  be  his  lawful 
wife  at  the  time  of  his  death;  and  that  the  Defendant 
Bucktonj  who  was  the  testator's  solicitor,  knew  that 
Penfold  was  living  when  he  drew  the  testator's  will. 

Mr. 
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Mr.  Pemberion,  and    Afr.  James  Parker^    for    the        1836. 
PlaintifF. 

There  is  no  pretence  for  the  resistance  which  has 
been  made  to  the  payment  of  the  Plaintiff's  legacy, 
unless  it  could  be  shewn  that  fraud  had  been  practised 
upon  the  testator;  and  fraud  is  neither  alleged  nor 
proved.  The  mere  fact  of  a  false  description  is  per- 
fectly  immaterial,  unless  fraud  can  be  connected  with  it. 
The  testator  in  his  will  calls  the  PlaintiiF  his  wife,  and 
believed  her  to  be  so;  he  and  the  Plaintiff  lived 
together  as  husband  and  wife,  were  so  reputed  and 
recognised,  and  there  was  exactly  the  same  motive  for 
the  testator's  bounty,  as  if  she  had  actually  filled  the 
character  of  his  lawful  wife.  In  a  case  where  a  testator^ 
contemplating  marriage  with  a  lady,  bequeathed  a 
legacy  to  her  in  his  will  under  the  description  of  his 
wife»  and  died  before  the  marriage  took  effect,  the 
legatee  was  held  to  be  entitled  to  the  legacy ;  Schloss  v. 
Sliebel{a).  In  that  case  it  might  have  been  considered 
as  doubtful  whether  the  testator  did  not  regard  his 
marriage  as  a  condition  precedent  to  the  gifi,  and 
whether  he  intended  the  legatee  to  take,  if  she  did  not 
fill  the  character  which  he  had  by  anticipation  attri- 
buted to  her.  Here  no  such  doubt  can  be  raised 
as  to  the  intention  of  the  testator.  In  Standen  v. 
Standen  (fi)  it  was  held  *  that  a  wrong  description  will 
not  defeat  a  legacy  given  to  a  legatee,  where  there  is 
no  doubt  as  to  the  object  of  the  testator's  bounty. 
The  single  exception  of  fraud  proves  the  rule.  Thus, 
in  Kennell  v.  Abbott  {c)  the  legatee  had  committed  a 
gross  fraud  by  performing  the  marriage  ceremony  with 
the  testatrix,  who  died  in  ignorance  that  he  was  the 
husband  of  another  woman ;  and  it  would  be  contrary 

to 

(a)  6  Sim.  I.  (c)  4  Trt.  802. 

(lb)  SKef.jun.580. 
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18S6.  to  all  law  and  moral  justice  to  allow  a  nan  to  take 
advantage  of  his  own  wrong,  and  receive  a  benefit 
from  the  person  whom  he  had  defrauded.  In  this  case 
the  testator  had  exactly  the  same  opportunity  of  as- 
certaining that  Penfold  was  alive  as  the  Plaintiff;  and 
the  knowledge  or  suspicion,  if  any,  that  he  was  living 
must  have  been  common  to  both  of  them.  Fraud, 
therefore,  is  out  of  the  question ;  and  the  Plaintiff  is 
clearly  entided  to  the  benefit  of  the  bequest. 

Mr.  SkirratDj   Mr.  Kitiderdofy   Mr.  Richards,    and 
Mr.  ChandlesSj  contra. 

It  is  admitted  that,  if  the  Plaintiff  has  been  guilty  of 
fraud,  she  cannot  sustain  this  suit.  Now,  although 
direct  fraud  has  not  been  proved,  the  Court  will 
infer  fraud  where  a  party  does  an  ill^al  or  criminal 
act,  the  consequence  of  which  is  to  deceive  another 
person^  The  Plaintiff  performed  the  marriage  cere- 
mony with  the  testator  at  a  time  when,  if  she  did  not 
actually  know,  she  had  every  reason  to  believe^  that 
her  first  husband  was  living.  She  committed  the 
oflence  of  bigamy ;  and  this  criminal  act  had  the  effect 
of  imposing  upon  the  testator,  for  it  is  the  foundation 
of  the  argument  on  the  other  side  that  the  testator 
believed  her  to  be  his  lawful  wife.  The  principle 
of  the  civil  law  lakl  down  in  that  passage  of  the 
Digest  which  was  quoted  in  Kennell  v.  Abbott,  and 
which  governed  the  decbion  of  that  case,  is  applicable 
to  the  present  csaex  faham  causam  non  obesse  legatOy 
quia  ratio  legandi  legato  non  cohteret ;  sed  plemmquc 
dolt  exceptio  locum  habebit,  si  probetur  alias  legaturus 
nonfuisse.  {a)  The  question  is,  was  the  testator  or  was 
he  not  deceived  by  the  act  which  clothed  the  Plain- 
tiff 
(a)  Dig.  lib.  35.  tit.l.  1. 72.  s.  6. 
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tiff  with  a  fklse  character,  in  whicb  false  character  be        I8S6. 

makes  her  his  leiratee?     If  he  was  deceived  —  and  this      ^  I.^  -* 

.    *  Gihtt 

is  not  denied  —  the  Plaintiff  can  take  no  benefit  under  «. 

this  bequest  ^^"*- 

Mr.  Pembertony  in  reply. 

There  is  nothing,  either  in  the  facts  or  in  the  law  of 
this  case,  upon  which  any  reasonable  doubt  can  be 
raised.  The  utmost  the  facts  go  to  prove  is,  that 
the  Plaintiff  and  the  testator  intermarried  without 
having  sufficiently  ascertained  whether  the  hus- 
band of  the  Plaintiff  was  or  was  not  living.  They 
had  both  the  same  opportunity  of  ascertaining  that 
fact;  whatever  immorality  is  attributable  to  one,  is 
equally  attributable  to  the  other.  As  to  the  test  laid 
down  in  the  Digest  for  trying  the  validity  of  a  legacy 
given  to  a  person  in  a  false  character,  it  would  wholly 
fail,  if  applied  to  this  case.  That  test  is,  that,  if  it  be 
proved  that  the  testator  would  not  have  given  the 
legacy  if  he  had  known  the  true  character  of  the 
legatee,  the  legacy  will  fail.  Here  it  is  not  only  not 
proved,  but  there  is  not  the  least  reason  to  suppose 
that,  if  the  testator  had  known  that  PenfM  was  living, 
he  would  not  have  given  the  legacy.  The  motive  for 
the  gift  was  clearly  independent  of  that  fact ;  and  the 
case  resolves  itself,  therefore,  into  a  case  of  mere  mis* 
description. 

The  Master  of  the  Rolls. 

• 

In  this  case  the  testator,  by  his  will,  gives  a  legacy  to 
his  wife  Ann  Giles  /  and  the  Plaintiff,  describing  herself 
as  Ann  Gilesj  widow,  files  a  bill  against  the  executors 
and  trustees  of  the  testator  to  recover  payment  of  that 
legacy.  The  defence  is,  that  the  Plaintiff  does  not 
answer  the  description  which  the  testator  has,  in  his 

will. 
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1SS6.  will,  applied  to  her,  for  that  she  is  not,  in  (act,  tlie 
widow  of  the  testator;  and  it  appears,  by  the  evidence^ 
that  the  Plaintiff  does  not,  in  point  of  fact,  answer  that 
description,  and  that,  at  tlie  time  when  the  ceremony  of 
marriage  was  performed  between  the  testator  and  the 
Plaintiff,  she  was  the  wife  of  another  person.  The 
Plaintiff  alleged,  by  her  bill,  that  PenfoUj  her  first 
husband,  was  dead  at  the  time  when  that  ceremony  of 
marriage  took  place  between  her  and  the  testator,  but  it 
was  proved  that  Penfold  was  at  that  time  and  still  is 
living;  and  a  supplemental  bill  was  filed,  with  leave  of 
the  Court,  for  the  purpose  of  bringing  Penfold  before 
the  Court  as  a  party. 

It  is  clear  that,  in  point  of  law,  a  mere  misdescrip- 
tion of  a  legatee  will  not  defeat  the  legacy ;  and  it  is 
equally  clear  that  a  legacy  given  to  a  person  in  a  cha- 
racter which  the  legatee  does  not  fill,  and  by  the 
fraudulent  assumption  of  which  character  the  testator 
has  been  deceived,  will  not  take  effect.  That  was 
the  principle  upon  which  the  case  of  Kennell  v.  Abbott 
was  decided,  and  the  soundness  of  that  decision  has 
never  been  questioned.  In  this  case  it  is  said  that, 
though  no  fraud  upon  the  testator  is  proved,  fraud  must 
be  inferred,  because,  in  point  of  fact,  an  offence  was 
committed  by  the  Plaintiff,  who,  knowing  that  her  first 
husband  was  living  in  1815,  married  the  testator  in 
1817;  and  it  is  argued  that  the  testator  could  not  know, 
and  the  Plaintiff  must  be  assumed  to  know,  that  her  first 
husband  was  living.  The  reasoa  assigned  why  the  testa- 
tor could  not  know  it  is,  that  he  had  some  religious 
scruples  as  to  his  conduct  before  the  marriage,  and  that 
those  religious  scruples  must  have  been  removed  before 
he  consented  to  marry ;  and  the  ground  upon  which  the 
Court  is  to  infer  that  the  Plaintiff  did  know  that  fact  is, 
that  there  is  evidence  of  Penfold  being  known  to  be  alive 

7*  in. 
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in  the  year  18S0.  This  is  an  inference  which  I  cannot 
follow :  I  cannot  assume,  from  the  facts  of  the  case,  that 
the  Plaintiff  had  a  guilty  knowledge  which  the  testator 
had  not  in  common  with  the  Plaintiff.  If  I  could  assume 
that,  the  case  would  be  very  like  that  of  Kennell  v. 
Abbott;  but  in  the  present  case  the  testator,  as  well 
as  Mrs.  Penfhldj  had  both  an  actual  knowledge  of  the 
existence  of  John  PenfoUd  in  the  year  1815  ;  and  it  was 
not  more  the  duty  of  Mrs.  Pmfold  than  it  was  the  duty 
of  Thomas  Cnles,  the  testator,  to  ascertain  that  John 
Penfold  was  dead  before  they  ventured  to  proceed  to 
the  cerendony  of  a  marriage  between  themselves.  There 
is  no  more  reason  why  I  should  impute  to  the  Plaintiff 
a  fraud  upon  the  testator  thap  to  the  testator  a  fraud 
upon  the  Plaintiff;  which  of  them  was  guilty,  if 
either  of  them,  must  depend  upon  circumstances  which 
are  not  before  the  Court  If  both  had  a  guilty  know- 
ledge, no  fraud  was  committed  upon  the  testator;  and 
however  immoral  the  conduct  of  the  parties,  it  is  no 
part  of  the  duty  of  courts  of  equity  to  punish  parties 
for  immoral  conduct  by  depriving  them  of  their  civil 
rights.  It  is  said  that,  the  Plaintiff  having  described 
herself  as  the  widow  of  the  testator,  and  having  al- 
leged, upon  her  bill,  that  Penfold  was  dead  in  the  year 
1817,  when  she  performed  the  ceremony  of  marriage 
with  the  testator,  whereas  it  is-proved,  by  the  evidence, 
that  that  allegation  is  contrary  to  the  fact,  her  bill  ought 
to  be  dismissed  out  of  this  Court;  but  I  cannot  say  that 
that  allegation  is  of  such  a  nature  that  it  ought  to 
deprive  her  of  the  right  to  the  legacy  which  she  has 
under  the  will  of  the  testator,  and  of  her  right  to  claim 
the  benefit  of  the  bequest  in  this  suit.  As  the  De-i 
fendants  admit  assets,  therefore,  the  usual  accounts  must 
be  taken  of  the  testator's  personal  estate.  The  con- 
sideration of  costs  will  be  very  material  in  this  case, 
where  the  conduct  of  parties  is  opeli  to  so  much  cen** 
sure ;  but,  for  the  present,  costs  must  be  reserved. 
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1837. 


1837. 
Jvly  14.  17. 


SMITH  V.  PHILLIP& 


A.  made  an 
equitable 
mortgage  of 
certain  pre- 
mises to  J9., 
end  he  after- 
wards entered 
into  an  agree- 
ment to  grant  400/.  and  interest 
a  lease  of  the 
premises  to  C, 
who  had  no- 
tice of  the 
prior  charge. 
A,  became 
bankrupt 
before  the 
lease  was  ex- 
ecuted, and 
on  the  peti-  «<  MemoraDdum  of  an  agreement  made  and  entered  into 

order  in  bank-  this  6th  day  of  April  18SS,  between  William  Holmanj 

ruptcywas       victualler,  and  William  Smithy  painter,— Whereas  it 

made,  under  '  ^  ^ 

which  the     .  hath  been  agreed  between  the  parties  hereto,  that  W. 

Zxtrnd^B.^  ^^^^  being  the  landlord  of  the  public  house  called 

became  the      the  Half-way  House  between  Ware  and  Hertford^  shall 

retained  thT    ^^^  ^  William  Smith  the  said  house  and  premises,  at  tho 

amount  of  his   sum  of  35/.  per  annum,  payable  half-yearly,  it  is  hereby 

agreed  that  William  Holman  shall  grant  to   William 


TN  the  year  18S1  Wittiam  Hclmarif  being  possessed  of 
"^  a  certain  messuage  in  the  county  of  Hertford^  which 
he  held  for  the  residue  of  a  term  of  ninety-nine  years, 
made  an  equitable  mortgage  of  the  same  to  the  Defend- 
ant John  Phillips  to  secure  the  repayment  of  a  loan  of 


In  April  1833,  Holman  entered  into  an  agreement  to 
let  the  above-mentioned  messuage  to  the  Plaintiff  Smith  ; 
and  the  following  memorandum  was  signed  by  both 
parties:  — 


mortgage  out 
of  the  pur- 
chase^money: 
Held,  on  a 
bill  filed  by  C. 
for  specific 
performance 
of  the  agree- 
ment, that  B. 
having  be- 
come the  pur- 
chaser, and 


Smith  a  lease  of  the  said  premises  for  the  term  of  seven, 
fourteen,  or  twenty-one  years,  determinable  by  a  notice 
to  be  given  by  the  said  William  Smith  in  writing  at  the 
least  six  months  prior  to  the  end  of  either  of  the  said 
terms,  he,  the  said  tenant  William  Smithy  hereby  agree- 
ing to  pay  all  taxes  and  parochial  assessments  (ex- 
cept the  laud  tax),   the  said  rent  to  be  paid  half- 

thereby  united  yearly   from    the    day   of  the    2Sth    of   March  last; 

his  equitable     J        »f  -^ 

mortgage  with  and 

the  equity  of 

redemption,  was  bound  to  perform  the  agreement. 
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and  that  William  Holman^  his  executors  or  adminis-  1837* 
trators,  shall  take  of  the  said  Jf  ittiam  Smithy  his  ex- 
ecutors or  administrators,  the  fixtures  of  the  said 
house  and  premises  at  the  expiration  or  other  deter- 
mination of  the  said  term,  at  a  fair  valuation,  if  required 
by  the  said  William  Smitlu  And  it  is  also  agreed  that 
William  Smith  shall  pay  to  William  Holman  the  sum  of 
60A  over  and  above  the  valuation  of  the  furniture,  stock 
in  trade,  and  effects  in  and  upon  the  said  premises  at 
the  time  of  him,  the  said  William  Smithy  taking  posses- 
sion thereof.  The  said  William  Holman  to  pay  all 
rates,  taxes,  and  impositions  up  to  the  time  of  his  giving 
possession  under  this  agreement" 

Previously  to  the  date  of  this  agreement,  Holman 
had  notice  of  the  equitable  mortgage  of  the  Defendant 
Phillips.  In  pursuance  of  the  agreement,  the  stock  and 
efiects  were  valued  at  the  sum  of  216^  which  sum, 
together  with  the  consideration  money  for  the  lease,  was 
paid  by  the  Plaintiff,  and  the  Plaintiff  was  thereupon  let 
into  possession. 

On  the  15th  Ju^  18SS,  and  before  a  lease  was  ex- 
ecuted, Holman  became  a  bankrupt  On  the  28th  of 
November  following,  the  Defendant  presented  a  petition 
in  the  Court  of  Review,  stating  his  equitable  mortgage, 
and  praying  that  the  premises  might  be  sold,  and  that 
he  might  be  paid  out  of  the  produce  of  the  sale  so  much 
as  was  due  to  him  upon  his  security.  By  an  order  of 
the  Court  of  Review,  the  premises  were  directed  to  be 
sold,  and  were  sold  accordingly  by  public  auction  on 
the  22d  of  February  1834.  The  Defendant  had  liberty 
to  bid  at  the  sale,  and  became  the  purchaser  at  the  sum 
of  600/.,  out  of  which  he  retained  the  amount  due  to 
him  in  respect  of  his  equitable  mortgage.  The  agree- 
ment for  the  lease  was  produced  at  the  sale  by  an  agent 

of 
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or  the  Flaintifl^  and  read  in  the  auction  room ;  and  the 
solicitor  for  the  Defendant  also  read  an  opinion  o( 
counsel  to  the  effect  that  the  equitable  mortgagee  was' 
not  bound  by  the  agreement)  and  that  the  Plaintiff' 
could  not  enforce  the  same  against  him. 

By  an  indenture  of  assignment,  dated  the  6th  of  May 
1834,  between  the  assignees  o(  Holman  of  the  first  part, 
Holman  of  the  second  part,  and  the  Defendant  of  the 
third  part,  it  was  witnessed  that,  for  the  considerations 
therein  mentioned*  the  assignees  and  Holman  assigned 
to  the  Defendant,  his  executors,  &c.  the  premises  in 
question,  subject  to  the  rents  and  covenants  in  the 
original  lease,  and  also  subject  to  the  claim  of  the 
Plaintiff  to  a  lease  under  the  memorandum  of  agreement 
of  the  6th  o{  Ajpril  IS33 ;  but  it  was  thereby  declared 
that  *^  nothing  in  such  exception  contained  was  meant  to 
admit  the  validity  of  such  claim,  and  which  claim  the 
Defendant,  at  the  time  he  purchased  the  said  premises, 
was  advised  and  believed  to  be  void." 

Shortly  after  the  purchase,  the  Defendant  gave  notice 
to  the  Plaintiff  to  quit  the  premises ;  and,  on  the  refusal 
of  the  Plaintiff  to  quit  at  the  expiration  of  such  notice, 
tlie  Defendant  brought  an  action  of  ejectment  to  recover 
possession  of  the  premises. 

The  bill  prayed  a  specific  performance  of  the  agree- 
ment of  the  6th  o{  April  1833,  and  that  the  Defend- 
ant might  be  decreed  to  grant  a  lease  in  pursuance 
thereof. 

Mr.  Pemberton  and  Mr.  Bethdl,  for  the  Plaintiff. 

llie  Plaintiff  is  clearly  entitled  to  the  specific  per- 
formance qf  this  agreement.    The  Defendant  purchased 

from 
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from  the  assignees  the  leasehold  interest,  which  was  18S7* 
subject  to  his  own  equitable  charge  and  to  that  of  the 
Plaintiff.  His  own  charge  was  paid  out  of  the  purchase- 
money;  and  he  became  the  owner  of  the  leasehold 
estate  discharged  from  the  moitgage,  and  subject  to  the 
equitable  charge  of  the  Plaintiff.  This  is  the  common 
case  of  a  first  incumbrancer,  who,  with  notice  of  a  second 
incumbrancei  purchases  the  estate,  and  by  so  doing 
extinguishes  his  own  charge,  and  Jets  in  the  second 
incumbrancer.  He  might  have  kept  his  equitable  mort- 
gage on  foot  by  making  an  assignment  of  it  to  a  third 
person  before  he  became  the  purchaser;  but,  as  he  has 
not  done  so,  there  remains  no  incumbrance  upon  the 
estate,  except  that  which  arises  out  of  Holman's  agree- 
ment to  grant  a  lease  to  the  Plaintiff,  and  that  agree- 
ment the  Defendant  is  bound  to  perform.  The  very 
indenture  of  assignment,  under  which  the  Defendant 
claims,  shews  that  he  bought  the  estate  subject  to  the 
agreement  for  the  lease. 

Mr.  Temple  and  Mr.  Sharpe^  contra. 

Tiie  Defendant  had  an  equitable  mortgage,  and  the 
Plaintiff  an  equitable  lease;  the  equities,  therefore, 
being  equal,  priority  in  point  of  time  will  prevail,  and 
the  Plaintiff  cannot  set  up  a  subsequent  charge  to  defeat 
the  prior  charge  of  the  Defendant.  AU  that  the  Plain- 
tiff can  by  possibility  pretend  to  claim  is  the  value  of 
the  lease  contracted  for,  after  satisfaction  of  the  prior 
charge  of  the  Defendant.  Supposing,  then,  the  estate 
to  have  sold  for  no  more  than  the  amount  of  the  debt 
and  interest  due  to  the  Defendant,  the  value  of  the 
lease  would  be  nothing;  and  it  would  be  less  than 
nothing,  if  the  produce  of  the  sale  had  fallen  short  of 
the  amount  of  the  prior  charge.  In  either  of  those 
events, — and  either  of  them  might  well  have  happened. 

Vol.  I.  Zx        ^  •   '  if 
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18S7*       if  the  Defendant  had  not  been  induced  to  bid  ah^^ier 
price  for  the  estate  than  he  would  have  done^  had  he 
supposed  the  agreement  to  be  a  valid  one^  —  it  would 
have  been  impossible  to  grant  a  lease ;  for  the  subject- 
matter  of  the  agreement,  namely,  the  estate  subject  to 
the  charge,  would  have  had  no  existence.    This  shews 
that  an  agreement  to  grant  a  lease  with  notice  of  a  prior 
mortgage,  which  may  or  may  not  exhaust  the  estate,  is 
not  an  agreement  of  such  a  definite  nature,  as  that  its  spe-* 
cific  performance  can  be  enforced  in  this  Court.    In  the 
present  case,  the  Plaintiff,  a  second  incumbrancer,  claims 
in  priority  to  the  first;  and,  if  the  residue  of  the  pur- 
chase-money, after  satisfaction  of  the  Defendants  charge^ 
is  no  more  than  equivalent  to  the  value  of  the  leaae 
contracted  for  by  the  Plaintiff,  the  Defendant  b  actually 
called  upon  to  pay  that  sum  out  of  his  own  pocket.    In 
other  words,  it  is  insisted  for  the  Plainti£^  that  the  De- 
fendant bought  nothing  but  the  liability  to  discharge 
the  obligations  of  the  bankrupt     This  is  plainly  con- 
trary to  all  justice,  and  cannot  be  reconcilable  with  any 
principle  of  equity.     If  the  estate  had  been  purchased 
by  a  stranger,  the  Plaintiff  could  only  have  claimed  the 
benefit  of  his  agreement  after  satisfaction  of  the  De- 
fendant's mortgage ;  and  how  can  the  equities  between 
the  Plaintiff  and  Defendant  be  varied  by  the  circum- 
stance of  the  Defendant  having  become  the  purchaser  7 
Even  if  the  Defendant  has,  by  the  operation  of  a  technical 
rule,  lost  the  advantage  of  his  priority  In  consequence  of 
his  having  omitted  to  make  an  assignment  of  his  secu- 
rity, this  is  not  a  case  in  which  the  Court  is  called 
upon  to  determine  the  priorities  of  the  incumbrancers, 
but  in  which  the  Plaintiff  seeks  for  specific  performance, 
which  it  is  in  the  discretion  of  the  Court  to  refuse, 
where  a  party  is  endeavouring  to  take  an  advantage  of 
a  technical  rule  against  the  justice  of  the  case. 

Mr. 
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Mr.  Pembertartf  in  reply.  18S7. 

Whatever  disadvantage  may  have  accrued  to  the  De* 
fendant  from  his  purchase,  he  bought  with  his  eyes 
open ;  and  having  united  the  characters  of  mortgagee 
and  owner,  and  thereby  discharged  the  estate  of  his  own 
incumbrance,  he  is  no  longer  in  a  situation  to  claim 
priority  to  the  second  incumbrancer,  (a) 


The  Master  of  the  Rolls.  Jufy  17. 

In  this  case  Holman  made  an  equitable  mortgage  of 
the  premises  to  the  Defendant,  and  he  afterwards  entered 
into  an  agreement  to  grant  a  lease  of  the  same  premises 
to  the  PlaJnti£P.  Holman  became  a  bankrupt;  the  pro- 
perty was  sold  under  an  order  of  the  Court  of  Review, 
made  on  the  petition  of  the  Defendant,  the  equitable 
mortgagee.  The  Defendant  himself  became  the  pur- 
chaser, and  received  or  retained  out  of  the  purchase- 
money  the  sum  secured  by  his  equitable  mortgage.  The 
premises  were  sold  subject  to  the  Plaintiff's  claim  under 
the  agreement,  and  the  assignment  expressly  recites 
that  they  were  so  sold.  The  Plaintiff  has  a  clear  right 
to  have  the  lease  which  he  contracted  for,  and  that  right 
is  to  be  worked  out  against  the  equity  of  redemption.  No 
doubt,  the  interest  of  the  bankrupt  might  have  been  so  sold 
as  to  keep  the  equitable  mortgage  of  the  Defendant  dis- 
tinct from  the  equity  of  redemption ;  but  the  Defendant, 
by  becoming  the  purchaser,  has  united  those  interests ; 

and 

(a)  For   the  grounds,   upon  demption,  see  the  cases  of  Grei- 

which  the  Court  has  determined  wM  v.   Martham,    S   Ch.  Co. 

the  equities  between  a  second  170.;  Toulmin  y.  Steere,  3  Mer^ 

incumbrancer  and  a   prior  in-  210,;   and    Pony   ?.    Wright, 

Gumbrancer  who,  with  notice  of  2  Shu  4*  Stu,  ff6S«  and  S  Rfu$^ 

the  subsequent  incumbrance,  has  142. 
purchased   the   equity   of  re- 

Zz  2 
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1887. 


and  the  question  is,  whether  the  equitable  mortgage 
and  the  equity  of  redemption  having  been  united,  those 
interests  can  now  be  separated.  I  am  of  opinion  that 
they  cannot  be  separated;  and  that  the  Plaintiff  Is 
entitled  to  have  his  equitable  charge  satisfied  out  of  the 
united  interests  which  now  constitute  the  equity  of  re* 
demption. 


The  ATTORNEY-GENERAL  v.  Th6  Corporadon 
of  NORWICH. 


rriHIS  information   was  filed  by  the  Aitomey-Ge^ 

-^    neral^  at  the  relation  of  Samuel  Bignold^  against 

the  Mayor,   aldermen,   and   burgesses  of  the  city  of 

Normichi    and    against   Thomas   Osborne    Springjield^ 

Henry  WiUett^   and 


1856. 

Bee.  18, 19. 

1857. 

Jan.  Id. 

Demurrer  to 
aa  inform- 
ation against 
the  corpora- 
tioD  of  Nor^ 
unchy  praying 
foraninjunc-   Thomas  Brightwellf  Peter  Finch^ 

Thomas  Edwards ;  and,  in  substance,  it  prayed  the  Court 
to  declare,  that  certain  applications  intended  to  be 
made  of  the  city  fund  of  the  borough  and  city  of  Nor^ 
toich  were  contrary  to  and  in  direct  violation  of  the 
provisions  of  the  act  for  regulating  municipal  corpor- 
ations (a),  and  a  breach  of  the  trusts  and  duties  of  the 
were  intended  Mayor,  aldermen,  and  burgesses,  and  ought  to  be  re- 
violation  of"  strained  by  the  order  and  injunction  of  the  Court;  and 
the  Municipal  that  an  injunction  might  be  accordingly  granted ;  and 
Act^sft  that  in  case  any  sums  have  been  wrongfully  paid,  as 

^\\^'^a^'^a'^  alleged,  the  sjime  might  be  repaid  and  refunded  by  such 
Uie  circum-  persons, 

•*V^er  (a)5&6»K.4.c.76. 

the  Court  has  jurisdiction,  notwithstanding  the  provisions  of  the  Municipal  Cor- 
poration Act,  to  restrain  misapplications  of  the  borough  fund  of  a  corporation, 
qtuere.  , 

In  the  ordinary  management  of  the  borough  fund  a  court  of  equity  ought  not 
to  interfere;  but  in  a  case  of  misapplication  calling  for  a  specific  remedy,  semUe^ 
that  the  jurisdiotioa  of  the  Court  u  not  excluded  by  the  Municipal  Coiporation 
Act. 


strain  certain 
applications 
of  the  citv 
fund  of  the 
borough  and 
city  oiNor' 
tMcA,  which, 
as  the  inform 
ation  alleged. 
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persons,  and  in  such  manner  as  there  might  be  occasion ;        183^. 
and  that  the  Defendants  Springfield^  Brigktaoell^  Finch^ 
and  WiUeit  might  be  decreed  personally  to  pay  the 
costs  of  the  relator  incidental  to  the  suit,  and  for  general 
relief. 

By  the  seventy-first  section  of  the  act,  it  is  provided 
that  estates  vested  in  corporations  in  their  corporate 
character  in  trust  for  charitable  purposes  should  cease 
on  the  1st  day  oi  August  1836;  and  that  if,  before  that 
time,  no  other  direction  should  be  made  by  Parliament, 
the  Lord  Chancellor  should  make  such  orders  as  he 
should  think  fit  for  the  administration  of  such  trust 
estates,  subject  to  the  charitable  uses. 

No  other  direction  having  been  made  by  Parliament, 
the  Lord  Chancellor  proceeded  lo  exercise  the  power 
vested  in  him  by  appointing  trustees  for  the  adminis- 
tration of  the  charity  estates,  vested  in  corporations,  upon 
applications  made  to  him  by  petition ;  and,  some  time 
before  the  19th  of  August  1836,  Mr.  Springfield^  then 
acting  as  Mayor,  and  certain  members  of  the  council  of 
Norwich^  presented  or  prepared  to  present  a  petition  to 
the  Lord -Chancellor  on  the  subject;  and,  on  the  19th 
of  August^  certain  proceedings  of  the  council  of  Norwich 
took  place,  and  were  entered  in  the  books  of  the  Corpor- 
ation as  follows :  —  "  Mr.  Councillor  Finch  moved,  and 
Mr.  Councillor  Beare  seconded  the  following  resolu- 
tions, which,  being  put  to  the  vote,  were  carried  by  a 
majority  of  twenty-one,  there  being  ayes  thirty-two,  noes 
eleven  :  viz.  Resolved,  that  this  council  do  adopt  the  pe- 
tition already  presented,  or  in  course  of  presentation,  to 
the  Lord  Chancellor,  by  the  Mayor  of  this  cj(y  and  other 
members  of  the  council,  praying  for  the  appointment  of 
trustees  to  the  several  charities  m  this  city  lately  under 
the  management  of  the  former  corporation ;  and  that 
Zz  S  the 
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1SS6.  the  town  derk  be  instructed  to  procure  an  order  of  tlie 
jjj^'       Lord  Chancellor  in  conformity  with  the  prayer  of  such 

Attobwit-  petition;  and  that  the  town  clerk  be  empowered  to 
^^^     attach  the  city  seal  to  the  same,  or  a  copy  thereof. 

C<moration  Resolved,  that  the  Mayor,  and  Peler  Finch^  and  Henry 
WiUetty  Esquires,  together  with  the  town  clerk,  be  a 
deputation  to  proceed  to  London  for  the  purpose  of 
furthering  the  objects  of  the  petition,  with  power  to 
employ  attorneys  and  counsel  as  they  may  think  ne- 
cessary, and  that  the  town  clerk  be  authorised  to  take 
such  corporate  books  and  documents  as  he  may  think 
proper,  together  with  such  other  evidence  or  testimony 
as  he  may  deem  necessary ;  and  that  he  be  also  author- 
ised to  take  the  opinion  of  one  or  more  counsel  on  any 
points  touching  the  said  charities,  or  the  estates  belong- 
ing to  the  same,  as  he  may  think  proper  or  be  advised." 

On  the  2Sd  day  of  S^/^/zt^  following,  other  proceed* 
ings  of  the  council  took  place,  and  were  entered  in  the 
book  as  follows :  — -  *'  It  was  moved  by  Mr.  Alderman 
Youngs  and  seconded  by  Mr.  Councillor  Spratt^  that 
the  following  resolution  be  agreed  to  by  die  coundl : 
viz.  Resolved,  that  the  authority  and  power  given  to  the 
deputation,  appointed  by  a  resolution  iX  a  council  at  a 
former  meeting  held  on  the  19th  day  of  Augttst  last, 
for  promoting  and  furthering  the  objects  of  the  petition 
preferred  to  the  Lord  Chancellor  by  TTumas  Osborne 
Springfield  and  others  in  the  matter  of  the  charities,  be 
continued  to  the  gendemen  forming  such  deputation; 
and  that  the  town  clerk  be  ordered  to  take  all  requisite 
proceedings  for  carrying  the  resolutions  and  orders  of 
the  council,  touching  the  appointment  of  trustees  of 
the  charities,  into  effect.  Whereupon  Mr.  Councillor 
BignM  moved,  seconded  by  Mr.  Councillor  James 
Steward^  as  an  amendment,  that  the  said  resolution  be 
not  adopted  by  the  council.     The  chairman  put  the 

amend- 


WICH. 
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amendment  to  a  shew  of  hands,  which  was  negatived       1M6. 
bj  a  large  majority,  and  the  original  resolution  was 
adopted  and  agreed  to*'' 

The  information  charged  that,  in  pursuance  of  the 
resolutions,  the  persons  named  as  a  deputation,  came  to 
Lonium  for  the  alleged  purpose  of  attending  to  the 
petition,  [and  that  great  costs  had  been  incurred  for 
their  travelling  and  other  expenses,  and  for  their  enter- 
tainment That  such  costs  had  not  been,  and  were  not 
intended  to  be  paid  by  the  individuals  who  incurred 
them ;  but  were  paid  by  Mn  Staffs  the  town  clerk,  or 
left  unpaid,  upon  an  arrangement  or  understanding  that 
the  same  should  be  defrayed  out  of  the  city  or  borough 
fund,  or  other  property  of  the  corporation. 

The  information  iurther  stated,  that  on  the  4th  of 
November  1836,  two  rules  were  made  by  the  Court  of 
King's  Bench,  by  one  of  which  rules  the  14th  day  of 
the  same  month  was  given  to  Mr.  Springfield  to  shew 
cause,  why  an  information  in  the  nature  of  a  quo  war^ 
ranio  should  not  be  exhibited  against  him  to  shew  by 
what  authority  he  claimed  to  be  mayor  of  Norwich^  and 
by  the  other  of  which  rules  the  same  day  was  given  to 
Mr.  Brigitwell  to  shew  cause,  why  the  like  information 
should  not  be  exhibited  against  him,  to  shew  by  what 
authority  he  claimed  to  be  an  alderman  of  NorwicAi 
And  that  on  the  11th  of  November  between  the  date  of 
the  rules  and  the  time  given  for  shewing  cause,  a  meet-* 
ing  of  the  council  of  Norwich  was  held,  and  an  order 
was  made  as  follows ;  vie.  -^  <^  Ordered  that  the  town 
clerk  be,  and  he  is  hereby  directed  and  authorised  to 
adopt  the  necessary  measures  for  shewing  cause  against 
the  rule  nisi  of  the  Court  of  King's  Bench,  obtained  by 
Samuel  BignoUL  and  Henry  Refers  for  an  information 
quo  warranto  against  Thomas  Brightwell  a  member  of 
Zz  ^  this 
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^B^       M$  ooandl,  and  that  the  city  fycasilrer  4m  HdlhoriEed 
^Ij^ll^''^     and  directed  to  pay  from  time  to  time  oittof  the^i^ 
AmmMii^*    funds  to  the  town  clerk  8acb  sums  of  money  a&  tte  cirjr 
^*'*^*^      committee  shall  think  proper  and  requisite  ibrd<fi«y«s' 
<?Bgpefifloti    ing  the  law  expenses  and  disburaements  o^  atid*aO«id« 
ing  such  shewing  cause,  or  otherwise  in  relation  to  the 
said  rule,  such  orders  to  be  signed  by  three  members 
of  the  said  committee.    And  further  ordered  that  the 
town  clerk  be,  and  he  is  hereby  directed  and  authorsed 
to  adopt  the  necessary  measures   for  shewing  cause 
agmnst  the  rule  nisi  of  the  Court  of  King*s  Bench,  ob* 
obtained  by  Samuel  Bignold  and  Henry  Rogers  tor  ma 
information  quo  warranto  against  Thomas  Osbom  Spring'^ 
JMdf  Esq.,  a  member  of  this  council ;  and  that  the  city 
treasurer  be  authorised  and  directed  to  pay  from  tkne 
to  time  out  of  the  city  funds  to  the  town  derk  avch 
sums  of  money  as  the  city  committee  shall  think  proper 
and  requisite,  for  defraying  the  law  expenses  and  dis- 
bursements of  and  attending  such  shewing  causey  or 
otherwise  in  relation  to  the  said  rule,  such  orders  to  be 
wgned  by  three  members  of  the  said  committee.^ 

The  information  alleged  that  the  Defendants  Spring- 

Jleldf  BrightaeU^  Firnh^  and  WitUit  were  present  when 

this  order  was  passed,  and  supported  the  making  of  it; 

that  afterwards,   on  the  24th  of   November,  the  rule 

against  BrighiweU  was  made  absolute,   and  the  rule 

agadDst  Springjleld  was  enlarged.    That  expenses  bad 

been  incurred  upon  the  authority  and  foundation  of  the 

iordkn,.and  that  the  Mayor,  aldermen,  and  burgesses, 

^antd  the  individual  Defendants,  wrongfully  intended' to 

aign  the  requbite  order  of  the  coiporation  to  pay  Iflr. 

^Siqff^  the  town  derk,  who  acted  as  attorney  far  Spring* 

jSifld  and  Brtghtmell,  the  costs  and  disbursements  ooca* 

ttoncd  by  the  proceedings  in  the  Coort  of  King's  Bench. 

The 
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[The  inforittatien- charged  that  the  intended  applih 
Gallon  pf  the  city  funds  was  altogether  wrongful,  oon* 
trary  to  the  sUtate«  and  in  breach  and  violation  of.  the 
duties'  and  obligations  of  the  mayor,  aldermen,  and  bur* 
gesaesy  as  trustees  of  the  funds  and  property  of  the  cor-> 
poration  fiir  the  benefit  of  the  burgesses  or  citiaena  and 
inhabitants* 


inm^ 


To  this  information,  two  general  demurrers,  for  want 
of  equity,  were  put  in ;  one  by  the  corporation  and  Mr« 
EdaardSf  the  treasurer;  the  other  by  Springfield^  Brigki» 
welk  Fmch^  and  WilletL 

The  aiguments  urged  at  the  bar,  in  support  of  the  d6>* 
BUirrer  on  the  one  side,  and  of  the  information  <m  the 
other,  are  stated  in  his  Lordship's  judgment. 

Mr.  Pemberfon^  Mr.  Kinderdeify  and  Mr.  Booths  in 
support  of  the  demurrer. 

Sir  Charles  WethereU^  Mr.  Tinneif^  and  Mx.Anierdon^ 
eorUri. 


The  Master  of  the  Rolls. 

The  prayer  of  this  information  is  supported  by  a 
general  allegation,  that  the  intended  application  of 
die  city  fund  is  altogether  wrongful,  dire<;tiy  contiai^ 
to  the  dear  and  express  words  of  the  statute,  anA  in 
breach  and  violation  of  the  duties  ai^  obligatiomof  (die 
Mayor,  aldermen,  and  burgesses,  as  trustees  of  die  (tmds 
and  property  of  the  corporation  for  the  benefit  of  the 
bnrgesses  or  citizens  and  inhabitants  of  the. city*  Bi^t 
there  is  no  allegation,  that  the  corporation  has  no  inlerest 
either  in  the  appointment  of  trustees  of  the  charities,  or 


1SS7. 
Jem.  13. 
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18S7.  in  the  proceedings  arising  ont  of  the  rules  of  the  Court 
of  King's  Bench,  no  allegation  that  the  borough  find  is 
insufficient  to  pay  all  the  expenses  whichy  bytbemneCjr- 
secmid  section  of  the  act,  are  specifically  directed  to  be 
paid,  or  that  all  those  expenses  have  not  been  paid*  or 
of  likmvtcB*  ^^^  ibmre  is  no  surplus  after  these  payments.  In  the  aigu* 
ment  for  the  demurrer,  it  is,  in  the  first  place,  admittsd, 
that  the  council,  as  the  governing  body  of  the  borough, 
has  not  a  right  to  do  what  it  will  with  the  borough  fimd, 
or  the  corporate  property;  and  that,  in  one  senses 
the  Msyor,  aldermen,  and  burgesses,  represented  by  the 
council,  may  be  considered  to  be  trustees;  but  it  i» 
contended  that,  if  considered  as  trustees,  they  are  trus* 
tees  for  themselves  alone,  and  subject  only  to  the  chedcs- 
and  control  given  by  the  statute.  That  the  trust  was 
created,  not  with  a  view  of  giving  courts  of  equity  m 
jurisdiction  to  interfere  in  every  case  in  which  any  bur* 
gess  or  inhabitant  differed  firom  the  decision  of  the 
council  on  the  propriety  of  any  item  of  expense,  but  ibr 
the  purpose  of  affording,  a  rule,  as  between  the  represent* 
ative  governing  body,  and  the  burgesses  at  large,  and 
that  die  observance  of  that  rule  is  secured,  in  the  only 
way  the  legislature  intended,  by  the  power  given  to  the 
burgesses  ta  elect  the  councillors  and  auditors,  and  to 
examine  the  accountsr  It  is  further  argued,  that,  in 
this  case,  there  is  nothing  in  the  proposed^  application 
of  the  borough  fund  which  can  reasonably  be  called 
wrongful ;  that  the  corporation  has  a  substantial  interest 
in  the  ducadmioistrBtaon  of  the  charity  estates,  and  in 
defending  elections  properly  made.  It  is  further  argued,> 
that  a  jurisdiction  such  as  is  now  proposed  to  be  exer- 
cised ought  not  to  be  entertained  at  aU;  that  diere  is 
no  case  in  which  the  Court,  having  no  fund  or  estate 
on  which  it  can  operate,  has  been  called  upon  prospec-' 
tively  to  restrain  trustees  from  incurring  expenses  con- 
ceived by  thera  to  be  within  the  scop^  of  their  trust  ^ 

that,. 
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that)  if  there  were  a  trust  estate  to  be  adminiatered,  and  MS7* 
an  account  to  be  taken,  an  improper  item  might  be  dis- 
allowed,  but  tjiat  here,  there  is  no  trust  estate  or  fund 
which  can  be  administered  in  this  Court;  and  yet  the 
Court  is  asked  to  interfere  prospectively,  because  it  is 
apprehended  a  misapplication  may  be  made ;  and  it  is 
uif[ed  that,  if  this  jurisdiction  be  sustained  there  is  no 
single  expense  of  a  corporation  which  may  not  be  pro- 
spectively submitted  to  the  jurisdiction  of  a  Court  of 
Equity;  that  the  litigation  and  the  mischief  would  be 
enormous,  and  the  act  could  not  be  worked. 

Even  if  the  Court  had  jurisdiction,  it  is  said,  it  could 
only  be  in  cases  of  fraud  and  corruption,  or  in  cases  of 
such  palpable  and  notorious  breaches  of  trust,  that  fraud 
or  corrupticm  might  be  imputed ;  that  there  was  nothing 
of  that  sort  here,  and,  if  the  Court  interfered  in  this 
case,  it  must  in  every  case  where  an  individual  impugns 
an  order  for  payment  made  or  expected  to  be  made  by 
the  council. 

Moreover  it  is  urged,  that  if  the  members  of  the  cor- 
poration  can  or  ought  to  be  divided  into  trustees  and 
ce^uis  que  trust,  the  council  which  makes  the  order  for 
payment,  and  the  burgesses  at  large  who  are  to  be 
a£fected  by  the  order,  are  the  only  distinct  component 
parts  which  can  stand  towards  each  other  in  the  rela<- 
tion  of  trustees  and  cestuis  que  trust;  and  if  this  be  so, 
any  burgess  on  the  behalf  of  himself  and  others  might 
file  a  bill  against  the  members  of  the  council,  or  such  of 
them  as  were  complained  of,  and  the  Attorney-General 
would  have  nothing  to  do  with  the  complaint,  which 
ought  to  be  the  subject  of  a  bill,  not  of  an  information. 

It  is  also  contended  that  the  individuals  who  are 
made  Defendants  are  selected  without  there  being  any 

circumstance 


The 
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circumstance  to  distinguish  them  from  others  who  are 
not  made  so ;  that  they  are  a  few  out  of  many  persons 

AtTOENCY-  who  have  concurred  in  certain  resolutions  and  orders 
t^KinsEAt     alleged  to  be  breaches  of  trust ;  and  that  it  is  endea- 

-Cbrporttiofti  voured  to  charge  them  in  the  absence  of  the  others 
against  all  principle. 

In  answer  to  these  arguments,  it  is  alleged  in  support 
of  the  information,  that  by  the  ninety-second  clause  of 
the  act,  the  Mayor,  aldermen,  and  burgesses  are  trustees 
of  the  borough  funds,  bound  to  apply  them  strictly  for 
the  corporate  purposes  expressed  in  the  statute,  and  not 
for  any  other  purpose,  unless  there  should  be  a  surplus 
of  the  borough  fund,  in  which  case  alone  there  is  power 
to  apply  any  part  of  the  funds  for  what  may  be  called 
the  public  benefit  of  the  inhabitants  and  improvement 
of  the  borough.  That,  in  this  case,  which  is  to  be  deter- 
mined on  the  information  and  demurrer,  it  does  not 
appear  that  there  is  any  surplus  fund,  and  consequently 
only  those  applications  of  the  fiind  whicH  are  specifically 
authorised  by  the  act  are  to  be  considered.  Amongst 
them  no  mention  is  made  of  charity  petitions,  or  such 
proceedings  as  have  taken  place  in  the  Court  of  King's 
Bench,  and,  even  if  there  were  a  surplus  fund,  the  same 
ought  not  to  be  applied  for  the  purposes  now  in  con- 
templation. By  the  words  of  the  seventy-first  section, 
the  administration  of  the  charity  funds  is  to  be  kept  dis- 
tinct from  the  administration  of  the  public  stock,  or 
borough  fund,  and  by  the  plain  spirit  of  the  act,  the 
corporation  ought  to  have  nothing  to  do  with  the  charity 
foundations  in  any  way,  either  by  interfering  in  the  ap- 
pointment of  trustees  or  otherwise.  To  incur  expense 
on  account  of  matters  relating  to  charities  might,  and, 
if  there  were  no  surplus,  certainly  would,  subject  the 
rate-payers  to  rates  for  purposes  with  which  the  legis- 
lature 
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lature  intended  the  borough  to  have  no  concern ;  and  if       l%%*t* 
such  a  proceeding  be  permitted,  the  council  of  every     ^«  j|t^/ 
borough  would  be  enabled  to  interfere  in  every  charity     Attorvi^^ 
petition  at  the  cost  of  the   rate  payers.     Again,  the      QsMiaAt 
proceedings  in  the  Court  of  King's  Bench  are  not  pro-    c«iporatio«i 
ceedings  and  matters  relating  to  such  elections  as  are    pf  No*^*«»- 
mentioned  in  the  statute ;  and,  therefore,  the  expenses 
attending  them  are  not  such  expenses  as  are  contem- 
plated and  authorised  by  the  ninety-second  section.     If 
the  election  of  the  particular  persons  named  in  the  rules 
were  void,  a  wrong  was  done  to  the  corporation  in  the 
pretended  elections ;  and  another  wrong  would  be  done 
to  the  corporation  in  defending  such  pretended  elections 
at  the  expense  of  the  corporation.     The  corporations 
indeed  have  nothing  to  do  with  the  proceedings  upon 
the  rules  by  which  such  individuals  only  are  called 
upon  to  shew  cause;  and  to  permit  the  expense  of  those 
proceedings  to  be  thrown   on  the  borough  would  be 
again  to  subject  the  rate-payers  to  a  rate  for  purposes 
in  which  the  corporation  has  no  concern ;  and  to  allow 
this  would  be  to  enable  the  council  of  every  borough  to 
defray  the  costs,  arising,  however  remotely,  out  of  any 
election,  however  bad,  out  of  the  borough  fund,  to  be 
supplied  by  a  rate  to  be  enforced  by  seizing  the  goods 
of   the  rate-payers.      And,   further,   as   the  borough 
fund  is  a  trust  fund,  and  to  pay  such  expenses  would  be 
a  misapplication  or  breach  of  trust,  it  is  next  urged  that 
it  is  a  breach  of  trust  to  be  controlled  by  this  Court^ 
and  upon  an  information  framed  as  this  is.     It  is  ad- 
mitted that  the  case  is  new ;  that  the  sort  of  interposi- 
tion which  is  asked  is  not  like  any  thing  which  has  beeii 
before  granted ;  that  there  is  not  and  cannot  be  a  suit 
for  the  general  administration  of  the  trust  fund ;  that 
there  has  not  yet  been  any  actual  misapplicaton  of  the 
trust  fund,  and,  therefore,  the  usual  grounds  for  inter- 
fering with  the  discretion  of  trustees  are  wanting ;  but 

that 
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1897.  that  there  is  an  intended  misapfdication  of  tbe  trust 
fund)  and  that  such  misapplication  has  been  actually 
ordered  for  purposes  which  are  known.  That  the  Court 
certainly  has  jurisdiction  to  prevent  breaches  of  trusty 
and  finom  the  necessity  of  the  case,  it  is  by  preventioa 
alone  that  the  Court  can  beneficially  interfere.  All  the 
corporate  funds  are  trust  iiinds;  all  have,  as  they  from 
time  to  time  arisci  their  proper  application  to  certain 
specified  corporate  purposes;  and,  if  at  any  time  there 
be  a  misapplication,  there  are  not  and  cannot  be  any 
funds  free  from  trusts  out  of  which  compensation  can 
be  made,  so  that  if  the  Court  does  not  interfere  to  pre- 
vent a  breach  of  trust  by  misi^plication  of  the  funds^ 
no  redress  can  be  had  against  any  fiinds  of  the  corpo- 
ration ;  and  the  individuals  promoting  or  concurring  in 
an. improper  order,  though  liable,  may  not  be  able  to 
answer  the  breach. 

Such  are  the  arguments  urged  in  support  of  the 
information,  and  in  considering  those  arguments  it 
appears  to  me  that  some  things  are  assumed  which  can* 
not  be  admitted.  The  information  does  not  allege,  and 
I  cannot  act  on  the  assumption  that  there  is  no  surplus 
of  the  borough  fund,  or  that  the  election  of  the  per- 
sons named  in  tbe  rules  of  the  Court  of  King's  Bench 
were  void.  There  may  be  a  surplus  or  not,  and  it 
may  or  it  may  not  be  true  that  the  elections  of  the  per- 
sons claiming  to  be  Mayor  and  aldermen  were  void ; 
and,  upon  the  argument  of  a  demurrer,  I  conceive  that 
any  thing  which  tbe  informant  has,  without  reason  as- 
signed, lefl  doubtful  upon  the  information,  ought  to  be 
construed  against  him,  and  not  in  his  faVour.  Again,  it 
does  not  appear  to  me  a  necessary  or  even  a  reasonable 
construction  of  the  statute,  that  the  corporation  has  no 
interest  or  concern  in  the  administration  of  charity 
esUtes  formerly  vested  in  the  corporation.  The  ad- 
ministration 
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ministration  of  the  ofaarity  estates  is  to  be  distinct  from  18S?. 
the  administration  of  the  borough  fand,  and  neither  the 
corporation,  nor  any  members  in  their  corporate  ca- 
pacity, are  to  be  trustees  of  the  charity  estates;  bat 
still  the  corporation,  **  attending  to  the  public  benefit 
of  the  members  of  the  corporation  and  of  the  inhabit- 
ants," may  have  a  material  interest  in  the  due  adminis- 
tration of  the  charity  estates,  and  in  the  appointment 
of  the  trustees  to  whom  that  administration  b  to  be 
committed. 

And  it  is  to  be  considered  that  to  separate  the  ad- 
ministration of  the  borough  fund  from  the  adminfatration 
of  the  charity  estates,  is  one  of  the  objects  and  pur- 
poses of  the  act.  In  the  events  which  have  happened^ 
that  object  was  to  be  e^ted  only  by  a  petition  to  the 
Lord  Chancellor,  which  therefore  became  a  measure 
necessary  for  carrying  into  effect  one  of  the  provisions 
of  the  act ;  and  the  expenses  necessarily  incurred,  in 
carrying  into  effect  the  provbions  of  the  act,  are  amongst 
the  expenses  specifically  authorised  by  the  ninety- 
second  section ;  and  if  the  corporation  were  not  allowed 
to  defend  an  election  duly  made,  the  interests  of  the 
corporation,  and  even  its  existence,  might  be  put  to 
hazard  in  every  case  in  which  a  Mayor,  alderman,  or 
other  officer  did  not  choose  to  be  at  the  expense  of  de- 
fending his  own  election  against  a  rule  nm,  obtained 
against  him  in  the  Court  of  King's  Bench. 

[Here  his  Lordship  went  into  a  detail  of  the  pro- 
visions made  by  the  statute  for  the  constitution  of  the 
governing  body,  and  the  due  management  of  the 
revenues  of  the  corporation.] 

It  has  been  argued  for  the  Defendants,  and  the  con- 
stitution and  regulations  provided  by  the  statute  aflbrd 

grounds 
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W*Sl4^     ffOfVudB  &r  the  arguraeiiti,  ^tbaV^  4^«l*i%11lj|l|bf4lh 
~~^'    opatrol  misapplication  of  the  boro4igb^,fa94i^.l^|({^|^ 
means  which  were  to  be  possessed  by  tbebarigtsses  tVeiOi*| 
selves.    They  are  governed,  and  theur  cpcpprate.  p<M>r ; 
perty  is  disposed  of,  by  their  own  reipr^si^tativ^.g^r^, 
sons  chosen  by  themselves,  or  appointed  by  those. who ; 
are  cJiosen  by  themselves;  for  of  such  per;igins  the 
council  wholly  consists.     The  acts  of  the  council  are  to 
be  done  at  meetings,  of  which  public  notice  is  to  be 
given,  and  are  to  be  decided  by  a  majority  of  the  mem* 
bers  present;  and  the  votes  of  the  majority  are  not  to 
be  considered  as  the  acts  of  the  majority  alone,  or  as 
the  acts  of  the  individual  members  comprising  the, 
majority,  but  they  constitute  the  acts  of  the  coui^; 
and  being  the  acts  of  the  council,  they  are  the  acts  of 
the  Mayor,  aldermen,  and  burgesses,   or  of  the  cor- 
poration at  large.     The  orders  of  the  council  are  to  be 
signed  by  three  councillors :  the  treasurer,  who  is  an 
officer  of  the  council,  is  to  state  for  what  the  payments 
are  made.    The  auditors  are  the  officers  of  the  bur- 
gesses chosen  by  themselves  in  a  peculiar  manner, 
intended,  I  presume,  to  protect  the  minority  against 
the  predominance  of  a  faction,  if  the  burgesses  should 
utihappily  be  split  into  factions.    A  councillor  named 
by  die  Mayor  is  to  be  present  at  the  examination  and 
audit  of  the  accounts  by  the  auditors ;  they  are  to  sign 
the  accounts,  if  found  qorrect,  and  then  a  full  abstraa 
b  to  be  open  to  the  inspection  of  all  the  rate-payers  and 
rendered  public. 

•  The  aoGiNints  being  published  after  the  examination 
by  the  auditors,  any  misapplication  of  the  fund  is  made 
knowD»  and  the  burgesses,  if  they  think  fit,  may  refuse 
tare-elect  the  councillors  who  have  concurred  in  such 
miaapplication.  And  if  we  consider  the  great  authority 
gUMHi  to  the  councillors,  and  that  the  finid  «U€(g|(d  to  be 

misapplied 
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lilMt>|flM  is  the  pn>perty  df  the  Ifayor,  aldermeD,       lkll7.^ 
afttf  biii!f;€S8efl^  ok*  dmt  die  rate,  out  of  which,  in  the  last     '  "^  "■ 
resort,  Ae  fund  is  to  be  supplied,  is  a  burthen  upon  the    AtrotHst^ 
burgesses,  or  upon  those  who  are  about  to  become  bur^     ChomAt- 
gesses,  or  upon  persons  enjoybg  the  benefit  of  the'  Ooyeniiiofr 
borough  government,  and  of  the  borough  fund,  it  may      **'*''***^' 
be  that  no  other  control  than  that  which  I  have  referred 
to  was  intended  to  be  exercised  over  the  ordinary  ap- 
plteations  of  the  fund.    It  is  obvious,  however,  that 
thb  view  of  the  case  is  subject  to  serious  difficulties, 
and  many  particular  cases  may  be  conceived  in  which 
great  injustice  and  injury  might  be  done,  if  no  sufficient 
remedy  for  specific  and  mdividual  misapplications  were 
afforded. 

I  am  of  opinion,  however,  that  the  present  case  does 
not  impose  upon  me  the  duty  of  deciding  upon  any 
general  question  as  to  the  jurisdiction  of  this  Court  in 
cases  of  allied  misapplication  of  the  borough  fund;  as 
it  appears  to  me  that,  even  if  such  jurisdiction  exists, 
a  case  is  not,  upon  this  information,  made  out  for  ap» 
plying  it.  For  any  allegation  of  fact  which  is  con- 
tained in  this  information,  the.  applications  which  are 
now  proposed  to  be  made  of  the  borough  fund,  and 
which  the  information  seeks  to  restrain,  may  be  proper* 
A  mere  general  charge  that  the  proposed  applications 
are  wrongful  will  not  supply  the  want  of  facts  from 
which  it  is  fiiirly  and  legally  to  be  deduced  that  wrong 
is  about  to  be  done.  The  information  stating  intended 
acts  which  may  or  may  not  be  wrongful  (and  upon  that 
I  give  no  opinion)  cannot  be  sustained,  upon  a  mere 
all^ation  that  they  are  wrongful,  in  the  absence  of  ih^ 
fiiets  and  circumstances  by  which  alone  it  can  be  deter- 
mined whether  they  are  wrongful  or  not  Whatever 
may  be  the  jurisdktion,  I  think  that  a  court  of  equity 
ought  not  to  apply  it  in  the  eoasideration  of  partioiiar  , 
Vol.  I.  "^  SA  iteraa 
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items  of  expense  which  may  or  may  not,  for  any  thing 
which  appears  upon  the  record,  be  proper  for  the  cor- 
poration to  pay,  but  which  happen  to  excite  the  dia- 
pleasure  oF  some  individual  who  thinks  it  worth  his 
while  to  promote  an  information. 

Demurrer  allowed. 


This  decision  was  appealed  from,  and  aflirmed  by  the 
Lord  Chancellor. 


isss. 

Dee.  SI,  S8. 
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LEE  t;.  PARK. 

rriHIS  was  a  motion,  on  behalf  of  the  Defendants,  GW- 
-*-  frey  Park  and  James  Iveson^  executors  of  the  will  of 
Richard  Bighamy  deceased,  for  an  injunction  to  restrain 
the  Rev.  fViUiam  Gilby  and  Henry  John  Shepherd^  exe- 
cutors of  the  will  of  John  Lockwood^  deceased,  from 
issuing  execution  upon  a  judgment,  obtained  by  them  at 
law  on  the  8th  of  August  18S5,  upon  a  bond,  dated  the 
6th  of  April  1 824,  and  given  by  Richard  Bigham^  the 
testator  in  the  cause,  to  John  Lockwood,  and  Robert 
Sandwithf  deceased. 

The  bond  was  conditioned  to  secure  the  repayment 
of  the  sum  of  1800/.  advanced  by  Lockooood  and  Sand" 
withf  the  trustees  under  a  marriage  settlement,  to  Richard 
Bighaniy  with  interest  at  4  per  cent.  Richard  Bighorn 
died  shortly  afler  the  execution  of  the  bond,  without 
having  paid  the  debt  thereby  secured,  and  having  by 
his  will,  dated  the  26th  of  January  1825,  appointed 
Godfrey  Park  and  James  Iveson  his  executors. 

Jdm 
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Jolm  Lockwood  survived  his  co-trustee  Sandvoith^  and 
died  on  the  9th  of  May  1827i  having  made  a  will  by 
which  he  appointed  William  Gilby  and  Henry  John 
Shepherd  his  executors. 

The  executors  of  Lockwood^  being  unable  to  obtain 
payment  of  the  bond  debt  and  interest,  brought  an  ac- 
tion in  the  Court  of  Exchequer  of  pleas,  on  the  19th  of 
June  1835,  against  Par^  and  Ivesan^  the  representatives  of 
Richard  Bighantf  to  recover  the  sum  of  2606/.  11 5.  1 1^/., 
being  the  amount  of  the  principal  and  interest  due  upon 
the  bond  at  that  time.  The  Defendants  at  law  at  first 
pleaded  non  est /actum,  but,  being  advised  that  they  had 
no  defence  to  the  action,  they  withdrew  that  plea,  and 
suffered  judgment  to  go  by  default  The  costs  were 
taxed  by  the  Master  at  20/.  9^.,  and  judgment  was  entered 
up,  on  the  5th  of  August  1835,  for  the  amount  of  the  debt 
and  costs  to  be  levied  de  bonis  testatoris,  et,  si  non^  de 
hotiis  propriis  as  to  the  costs.  On  the  5th  of  December 
1835,  the  Plaintiffs  at  law  issued  a  writ  oX  Jieri  faciat 
de  bonis  testatoris  on  the  judgment  indorsed  by  the  sum 
of  2627/.  Os.  lld,f  but  the  writ  remained  unexecuted, 
there  being  no  goods  of  the  testator. 

On  the  10th  of  July  1832,  John  Lee  and  Eleanor  his 
wife,  and  Cicely  Robinson,  claiming  as  legatees  under 
the  will  of  Richard  Bigham,  filed  their  bill  against 
Park  and  Iveson,  the  executors  of  that  will,  and  other 
parlies,  praying  for  the  usual  amounts  of  the  testator's 
personal  estate,  and  for  the  application  of  the  same  in  a 
due  course  of  administration. 

By  the  answer  of  all  the  Defendants  to  the  bill,  the 

Defendants  Park  and  Iveson  stated  their  belief,  that 

they  had  possessed  themselves  of  the  personal  estate 

and  effects  of  the  testator  sufficient  to  pay  all  bis  debts, 

$  A  i  funeral 
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1836.  fiineral  and  testamentary  expenses,  but  not  his  legacies 
charged  on  his  personal  estate.  They  admitted  that 
they  had  entered  into  possession  of  the  testatcM^s  real 
estates,  and  receipt  of  the  rents,  and  that  the  rental  of 
the  real  estates  was  8502.  per  annum.  The  Defendant 
Ixjeson  admitted  that  he  was  a  solicitor,  and  that  he  had 
received  all  the  rents  of  the  real  estate;  but  he  denied 
that  either  of  the  executors  had  then  or  at  any  time  any 
balances  in  their  hands  of  the  testator's  personal  estate, 
or  of  the  rents  of  the  real  estate,  except  such  small  sums 
as  might  from  time  to  time  have  remained  in  their 
hands  until  the  application  thereof,  but  the  amount  of 
which  the  Defendants  were  unable  to  set  forth. 

By  their  further  answer,  the  Defendants  Park  and 
Iveson  said  that  Park  had  received  the  greater  part  of 
the  personal  estate,  and  had  made  the  greater  part  of ' 
the  payments  on  account  of  debts  and  annuities,  which 
had  been  made  under  the  trusts  of  the  will. 

By  a  schedule  to  the  further  answer,  it  appeared  that, 
the  sum  of  5265/.  19^.  1  Id.  had  come  to  the  hands  of 
the  testator's  executors,  and  that  a  considerable  portion 
of  that  sum  had  been  applied  to  the  payment  of  the  tes- 
tator's simple  contract  debts.  It  appeared  further  by 
this  schedule,  that  the  whole  of  the  payments  made  by 
the  executors  amounted  to  4340/.  11^.  4^.,  leaving  an 
apparent  balance  in  their  hands  of  925/.  8&  7d. 

The  decree  for  the  usual  accounts  was  made  on  the 
30th  of  January  1836. 

The  motion  for  the  injunction  was  supported  by  an 
affidavit  stating  the  judgment,  and  the  decree,  and  that 
the  Plaintifi&  at  law  threatened  to  issue  execution  on 
the  judgment. 

By 
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By  an  affidavit  filed  in  opposition,  it  was  stated  that 
the  PlaintiiB  at  law  had  received  no  notice  of  the  suit 
in  equity,  or  of  the  decree  therein,  except  from  the  affi- 
davit of  the  executors. 

Mr.  Bethellj  in  support  of  the  motion,  said  this  was 
the  ordinary  application,  on  the  part  of  the  executors,  to 
restrain  a  creditor,  after  a  decree,  from  proceeding  to 
issue  execution  upon  his  judgment.  It  was  immaterial 
whether  the  decree  or  the  judgment  had  priority  in 
point  of  time ;  Goate  v.  Fryer  {a) ;  the  only  condition 
necessary' being,  that  the  form  or  quality  of  the  judg* 
ment  was  not  such  as  to  preclude  the  Defendant  at  law 
from  obtaining  the  protection  of  the  Court.  If  the  judg- 
ment were  de  bonis  testataris  the  Court  would  not,  after 
a  decree,  suffer  execution  to  be  taken  out  upon  such 
a  judgment,  and  the  Defendant  at  law  was  entitled  of 
course  to  an  injunction :  Brook  v.  Skinner,  (b)  If  the 
executor,  by  pleading  a  false  plea,  gave  the  creditor  a 
right  to  a  judgment  de  bonis  propriis^  the  Court  would 
not  relieve  him  from  the  personal  responsibility  which 
he  had  thus  incurred ;  Terrewest  v.  Featherby{c) ;  but  if 
the  judgment  were  de  bonis  testataris^  et  si  non^  for  the 
costs  only,  de  bonis  propriis^  the  Court  would  restrain 
the  creditor  from  proceeding  at  law;  Lord  v.  fVormleigk^ 
ton  (d) ;  and  that  is  the  form  of  the  judgment  against  an 
executor,  where  it  is  suffereil  to  go  by  default.  Hancocke 
V.  Prorwd.  (e)  The  Plaintiff  in  equity,  being  advised  that 
he  had  no  defence  to  the  action,  was  right  in  suffering 
judgment  to  go  by  default;  and,  Lord  Eldon^  in  a  similar 
case,  said  that  the  executor's  suffering  judgment  to  go  by 
default  was  no  more  than  his  saying  that  he  was  ready 

to 

(fl)  2  Cor,  201.  (rf)  Jac.  148. 

(/i)  2  JJftfr.481.  n.  (O  I  Saund.  336.    Serj.    fTi/- 

(r)  2  Mer,  480.  /tami*s  note. 

3^3 


^8  CASES  IN  CHANCERY. 

1896.  to  do  whatever  a  court  of  law  or  equity  might  think 
proper :  Dyer  v.  Keardey.  [a)  This  application  was  not 
merely  for  the  protection  of  the  executors,  but  for  the 
protection  of  all  the  creditors,  for  a  decree  against  an 
executor  for  the  administration  of  the  assets  was  in  the 
nature  of  a  judgment  for  all  the  creditors,  and  stopped 
all  proceedings  at  law  after  notice  of  the  decree :  Jlfor* 
rice  V.  The  Bank  of  England  (&),  Paxton  v.  Doh^Uzm  {e\ 
Largan  v.  Bawen.  (d) 

Mr.  Ptggoi^  contra. 

The  judgment  obtained  by  the  creditor  in  this  case, 
is  substantially  a  judgment  against  the  goods  of  the 
executor,  for,  although,  in  point  of  form,  satisfaction 
is  given  in  the  first  instance  out  of  the  goods  of  the 
testator,  if  the  sheriff  return  nulla  bona^  the  creditor, 
suggesting  a  devastavit^  may  bring  an  action  upon  the 
judgment,  and  so  obtain  satisfaction  out  of  the  goods 
of  the  executor.  Tlie  executors,  by  suffering  judgment 
to  go  by  default,  admit  assets,  and  if  none  are  found, 
or  if,  as  appears  by  the  schedule  to  the  answer,  a  devas^ 
tavit  has  been  committed,  they  are  personally  liable  for 
the  debt ;  and  against  that  personal  liability  a  court  of 
equity  will  not  protect  them.  Where  there  is  a  decree 
for  the  administration  of  the  assets,  the  Court  will  not 
interfere  further  than  is  necessary  to  protect  the  general 
creditors,  and  will  not  interpose  to  protect  the  executor 
against  a  liability  to  which  he  has  subjected  himself  per- 
sonally: Ke7it  V.  Pickering  {e\  The  answer  gives  no 
satisfactory  account  of  the  state  of  the  assets ;  no  affi- 
davit h&s  been  filed  for  the  purpose  of  explaining  the 
statement  made  in  the  answer,  nor  does  it  appear  that 

any 

(«)  S  Mer.  482.  n.  (c)  8  Fes.  520. 

lb)  Ca.  temp.  TalL  217.;  and  [d)  I  Sch,  ^  Lef.  S96. 

9  Bro.  P.  C.  465.  edit.  Tomk  \e)  5  Sim.  569. 
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way  steps  have  been  taken  to  bring  into  Coart  the  18S& 

balance  appearing  to  be  in  the  hands  of  the  Defendants.  ^"  *  •' 

Under  such  circumstances,  it  is  submitted  that  the  «. 

Court  ought  to  refuse  this  application.  Pahk. 

Mn  Bethell^  in  reply. 


The  Master  of  the  Rolls.  2)€c.  ««. 

It  has  been  argued  that  in  cases  of  this  nature  the 
Court  pays  no  regard  to  the  question,  whether  the 
decree  or  judgment  has  priority  in  time,  but  considers 
only  the  quality  of  the  judgment,  and  that,  the  judgment 
in  this  case  being  a  judgment  to  recover  de  bonis  tes* 
talaris^  the  executors  are,  as  of  course,  entitled  to  re- 
strain the  judgment  creditors  from  issuing  execution.  I 
do  not  accede  to  that  argument.  The  jurisdiction  in 
these  cases  was  first  established  upon  questions  which 
arose  between  judgments  at  law,  and  decrees  in  equity, 
for  payment  of  ascertained  debts  out  of  the  assets.  It 
was  determined  that  such  decrees  ,and  such  judgments 
were,  in  the  administration  of  legal  assets,  to  be  con- 
sidered of  equal  value,  and  that  the  one  which  was 
prior  in  time  (whether  decree  or  judgment),  ^should  be 
first  satisfied  out  of  the  assets :  Mortice  v.  TTie  Bank 
of  England  (a),  Martin  v.  Martin  (ft).  In  the  begin- 
ning, a  judgment,  obtained  after  a  decree  quod  computet, 
(not  being  a  decree  for  payment  of  an  ascertained  sum 
out  of  the  assets)  was  preferred ;  Ferrers  v.  Shirley  (c) ; 
but,  subsequently.  Lord  ThurUm  put  the  jurisdiction  on 
this,  —  that,  the  Court  having  decreed  an  account  of 

debts 
(a)  CVi.  temp,  Talb.  S17.  S,  C.         {b)  1  Ves.  sen.  Sll. 
more  fully,  5  SufantL  575.;  and         (e)  cited  10  Fe»,  39. 
S  Bro.  P,  C.  466.  edit.  Toml. 

S  A  I 


19^90  CASKS  m  eHXaOBKY. 

i: :  )^^$6.  ,  ^  ddbis  and  aaset^  and  orderdl|M^itmt itt  «t 
"^^^^^    x)f  administration,  miMt  b»  wttsidawd  toA^ro  tiium  ibe 
'j    V.  taod  into  its  own  bands,  and  ciiidd(iiat:aiiffifer  iisidaaree 

A^^^  to  be  rendered  nugatory  b/altoring  tfaa  aomse  oflad- 
ministration,  but  ought  to  pioteol  the  eaDBon^  ill  cbey* 
ing  its  decrees ;  and  he^  therefiil%.*gtaiiced  jayanrtions 
to  restrain  proceedings  at  law  after  a  decree  gmd  wm-^ 
puteif  Knyon  ▼.  WorihingUm  {a) :  and,  as  it  wnr  the 
practice,  in  creditors'  suits,  for  the  Flabtiff  lufav  for 
himself  and  others  to  prove  his  own  debt  prior  to  die 
hearing,  there  was,  perhaps,  not  much  difiicttlty  in  con- 
sidering a  decree  for  the  administration  of  assets*  in  aodi 
a  suit,  as  in  the  nature  of  a  judgment  for  all  the  creditors; 
but  Iiord  JhirUmj  acting  on  the  principle  to  wUch  he 
attributed  the  jurisdiction,  gave  the  like  authori^to  a 
decree  quo^  computet^  which  was  obtained  in  a  sait  in- 
^  stituted  by  the  trustees  under  a  testator^s  will,  and  to 
which  no  creditor  was  a  party;  Brooks  v.  ibsytmUr. (i) 

It  was,  however,  contended  that  the  creditor  waa  not 
to  be  deprived  of  the  benefit  of  a  judgment  whidi  be 
had  obtained  prior  to  the  decreee :  Goaie  y*  Fryer  {c\ 
Largan  v.  Bowen  {d).  In  the  case  of  Pnxion  r,  Dow- 
glas  {e\  the  creditor  had  obtained  an  interlocutory 
judgment,  prior  to  the  application  for  an  injunction. 
What  was  the  state  of  the  proceeding  at  law  at  the  date 
of  the  decree  is  not  stated,  and  no  question  on  the  sub- 
ject appears  to  have  been  raised. 

In  some  subsequent  cases,  where  the  decree  had 

priori^  in  point  of  time,  a  question  was  raised  whether 

the  .^3(ec9tor,  by  improper  pleading  or  by  eowji^sssing 

.       .  ,    «      .  juc^ment, 

(a)  2  l^h.  66S.  {ji)\Sck.i  Lrf.  896* 

(A)  1  Bro.  a  C,  16^.  {e)  8  Trr^SQ. 

ifi)    SCOffySOl. 
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^ndgHtat^  didramtiote Us  ri^t  to  be  proteiStedby 
.  aflpmotmoy  aod^  apun  diese  cases,  it  has  been  considered 
duity  if  the  eseeator  so  pleaded  as  to  endde  the  ere£tor 
Haintiff  at  law  to  a  jadgment  to  recover  his  demand 
de  ionispnprii$f  this  Court  could  not  restrain  die  ez- 
ecolaoo ;  BMokv*  Stiuner  (a),  Terrewesi  ▼•  Feaikert!jt{b)f 
Dtsenyr.  TAaci€r{c)j  Oarier.  Lard  Ormonde{(l)j  Lord 
y«  Worwleigiicm.  {e)    In  the  cases  of  Price  y.  Evans  (g), 
and  Kent  ▼•  Pickering  (A),  the  Vice-Chancellor  granted 
injunctions  which  only  restrained  the  creditor  from 
tddng  oat  execution  against  the  assets  of  the  intestate 
or  testator ;  but  it  has  been  held  that  suffering  judg- 
ment to  go  by  de&ulty  or  putting  in  pleas  considered 
Ueef  if  done  merely  for  the  purpose  of  gaining  time 
to  apply  to  this  Court,  did  not  deprive  the  executor  of 
his  right  to  protection :  Dyer  v«  Keardey  (t ),  Fielden  v. 
Fidden.  {k)   In  a  useful  work  on  the  law  of  executors  (/), 
it  has  been  observed  that,  in  the  consideration  of  some  of 
diese  cases,  some  misconception  seems  to  have  prevailed 
respecting  the  eflfect  of  the  executor's  pleas,  and  of  die 
judgment  against  him;  and,  considering  what  in  the 
argument  of  this  case  has  been  called  the  quality  of  the 
judgment,  it  seems  proper  to  nodce  that  a  judgment 
against  an  executor,  whether  by  default,  or  on  demurrer, 
or  upon  verdict  on  any  plea  pleaded,  except  a  general 
or  special  plene  administraviif  is  conclusive  upon  him 
that  he  has  assets  to  answer  die  demand :  Leonard  v« 
Simpson  (m).  Palmer  v.  Waller,  (n)    If  the  action  can 
only  be  supported  against  him  in  his  character  of  ex* 

ecutoTy 

(^  SAfflT.  481.0.  (t)  8ilf(Pr.482.fi. 

U)  9  Met,  480.  [k)  1  Sim.  f  SiU.  9S5. 

(«)  9  Swmut,  599.  if)  Wmam^t  Lam  of  Eseeu* 

{d)  Jac,\0&.  <pr«yllSl. 

(tf)  Jm,  148.  (m)  2  Bing.  N.  C.  176. 

{jg)  4  ;SSm.  514.  (fi)  1  Meet.  <|  WeL  689. 

(k)SSm.se9. 


ftf  CASES  IN  CHANCBRT. 

18M*  ecutort  and  he  pleads  any  plea  which  adinita  thafc  be 
has  acled  as  such  (except  a  release  to  himsdf),  the 
judgment  against  him  is,  that  the  Plaintiff  do  rtooffnr 
the  debt  and  costs  to  be  levied  out  of  the  assets  of  the 
testator,  if  the  Defendant  have  so  much;  but  if  not^ 
then  the  costs  out  of  the  Defendant's  own  goods.  Sudi 
is  the  form  of  the  judgment,  where  the  Defendant  has 
pleaded  non  est  factum  testatoris,  nan  asnmpsU^  or  re- 
lease to  the  testator,  although  all  of  these  pleas  ans 
held  to  admit  assets ;  but,  upon  a  subsequent  deficiency 
of  assets,  the  executor  has  to  pay  out  of  his  own  goods, 
because,  in  law,  the  judgment  is  held  to  be  a  proof  that 
he  had  assets  to  satisfy  it  Upon  the  sheriff's  return  of 
ftttUa  bona  the  Plaintiff  may  issue  a  scire  fieri ;  or  bring 
an  action  of  debt  on  the  judgment,  suggesting  a  dena^^ 
iavit*  In  the  proceedings  on  the  scire Jleri,  the  Plaintiff 
has  not  to  prove  that  the  executor  has  proper^  of  die 
testator  in  his  hands,  and  in  the  action  the  executor 
cannot  plead  plene  administravii^  but  only  deny  the  de^ 
vastavilf  and  of  that  the  judgment  against  him,  and  the 
sheriff's  return  of  nulla  bona  are  evidence,  and  in  this  ac- 
tion the  creditor  obtains  judgment  to  recover  his  de- 
mand de  bonis  propriis*  The  case  of  Drewry  v. 
Thcuker  {a)  is,  as  far  as  I  am  aware,  the  only  case  in 
which  the  executor  has  been  in  any  degree  protected 
against,  execution  upon  a  judgment  obtained  prior  to 
the  decree.  The  administratrix  in  that  case  had  given 
cognovits  to  Stanley  and  Lucas  two  bond  creditors  with 
stay  of  execution,  if  payment  was  made  by  instalments 
at  certain  times.  After  default  had  been  made,  a  decree 
for  administration  was  obtained,  and,  after  the  Plamtiff 
at  law  had  notice  of  the  decree,  the  sheriff  took  the 
intestate's  goods  in  the  hands  of  the  administratrix  in 
execution.  The  Vice-Chancellor,  Sir  John  Leach,  or- 
dered 
{•)  Z  SwanH*  529, 
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dered  the  sheriff  to  restore  the  goods  on  payment  of       IMS. 
costs,  and  further  that  if,  upon  the  administration  of 
the  estate  by  the  Court,  there  should  be  a  deficiency  of 
assets  to  pay  Stanley  and  Lucas  in  full,  they  were  to  be 
at  liberty  to  proceed  at  law  against  the  administratrixy 
as  if  the  sheriff  had  returned  nulla  bona  pneter  the 
sum  received  by  SianUy  and  Lucas  upon  the  administra^ 
tion  of  the  assets  in  this  case,  she  by  her  coonsel  under- 
taking not  to  dispute  the  suggestion  of  such  return  in  the 
writ  at  law.     Now  Lord  EUton^  very  recently  before  the 
date  of  this  order,  in  the  case  of  Terreaest  v.  Feutkerby 
.bad  observed,  '*  that  the  creditor's  judgment  would  be 
of  no  service  to  him,  if  he  were  delayed  here  until  it 
could  be  ascertained,  whether  there  were  assets  of  the 
testator  to  answer  his  demand,  which  might  not  be  till 
after  all  chance  of  recovering  against  the  executor  de 
bonis  pmpriis  was  entirely  gone."     The  order  of  the 
Vice-Chancellor  in  Drewfy  v.  Thacker  did,  however,  so 
delay  the  creditor ;  and,  on  a  motion  before  Lord  Eldo^ 
to  discharge  the  order,  he  seems  to  have  found  consider- 
able difficulty  in  dealing  with  it     He  clearly  consi- 
dered that,  if  the  administratrix  was  liable  at  law,  she 
was  liable  to  a  greater  extent  timn  she  was  left  by  the 
Vice*Chancellor's  order;  and  that  there  had  been  no 
instance,  where  the  proceedings  at  law  bad  been  re- 
strained after  judgment  de  bonis  Ustatoris^  and,  si  non^  de 
bonis  propt'iis  of  an  executor,  and  execution  issued  on  a 
decree  subsequently  obtained  for  an  administration  of 
the  assets;  and  he  said  that  his  memory  fufnished  him 
with  the  recollection  of  no  case  in  which  the  Court  had 
interposed  as  in  the  Vice-Chancellor*s  order,  namely,  by 
restraining  the  proceedings  at  law  for  a  time,  but  con- 
sidering those  proceedings  effectual  for  some  purposes 
to  be  carried  into  execution  at  a  future  time,  when  the 
fruits  to  be  collected  from  them  had  been  ascertained 
by  the  result  of  certain  proceedings  in  equity.    In  the 

result. 


CASES  IN  CHANCERY. 

tesultf  he  made  no  order  upon  the  motion  before  him^ 
so  that  the  order  of  the  Vice-Chancellor  was  in  effect 
left  undisturbed;  but  under  circumstances  which  pre- 
yent  it  from  being  regarded  as  an  autbor^jr. 

In  die  subsequent  case  of  Clarke  ▼•  Lord  Ormonde  (a), 
in  which  the  point  was  not  raised.  Lord  Eldtm  is  re- 
ported to  have  said  that,  evoi  if  a  creditor  has  got  a 
judgment  before  a  decree,  though  he  may  come  in  and 
prove  as  such,  he  must  not  take  out  execution,  and  in 
reference  to  the  conduct  of  the  parties,  and  perhaps  to 
the  nature  of  the  claim  there  may  be  such  cases;  but 
such  is  not  the  ordinary  rule,  and  in  thb  particular 
case,  having  r^ard  on  the  one  hand  to  the  nature  of 
the  suit  in  equity,  the  time  when  the  bill  was  filed,  the 
statements  as  to  the  assets  in  the  answer,  the  time  when 
the  decree  was  obtained,  and  the  absence  of  any  ex- 
planation of  the  state  of  the  assets  at  this  time ;  and 
having  regard,  on  the  other  hand,  to  the  time  when  the 
action  was  brought,  and  the  judgment  obtained,  the 
rights  which  the  bond  creditors  have  obtained  of  having 
satisfaction  out  of  the  assets  of  the  testator,  if  the  sheriff 
finds  them,  or  if  not,  upon  the  sheriff's  return,  to  briii^ 
an  action  which  will  entide  them  to  satisfaction  out  of 
Uie  goods  of  the  executor — considering  also  that,  if  there 
should  be  a  deficiency  of  assets,  the  claimants  thereon 
would,  if  they  suffered,  suffer  because  they  used  less 
di%enoe  than  the  Plaintiffs  at  law,  but  would  not  suffer 
at  all,  if  the  executors  were  held  to  have  a  right  to  stand 
against  the  assets  only  in  the  situation  in  which  the  cre- 
ditors would  have  stood  upon  a  just  administration,  I 
think  that  this  motion  ou(^t  to  be  refused  with  costs* 

{a)  Jac.  108, 
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CARR  V.  APPLEYARD.  ApfU2%. 

^HIS  was  a  motion,  on  behalf  of  the  Plaintifis,  to  The  Master 

discharge  an  order  for  enlarging  publication,  made  Htv  under  the 

by  the  Master  on  the  13th  of  April  1837,  on  the  special  »  «  *  »^4. 

application  of  the   Defendant  under  the  3  &  4  )^.  4>»  e'ntertaio  an 

e.  94.  s.  13.     The  bill  was  filed  in  Hilaty  term  1832;  SSmSS 

publication  had  been  enlarged  by  consent  on  several  ]ication.mthe 

occasions,  and  in  Hilary  term  1837  publication  passed,  application 

the  depositions  of  the  PlaintiflF's  witnesses  were  deli-  forlwcto 

ezannne  wit> 
rered  out  to  the  Plaintiff,  and  the  cause  was  set  down  nessec  after 

for  hearing  by  the  Plaintiff.     The  application  to  the  Jhodcpoa- 

^     J  ^^^  tionf  on  one 

Master  was  supported  by  the  affidavit  of  the  Defendant's  side  have  been 

solicitor  and  clerk  in  court,  that  they  had  not  seen,  read,  fhc  words**"^ 

nor  heard  read,  nor  been  informed  of  the  contents  of  **  enlai;^g 

the  depositions  taken  by  the  Plaintiff,  and  that  they  m  tb^MxItion 

would  not  see,  read,  nor  hear  read,  nor  be  informed  of  being  re- 

the  same  until  the  period,  to  which  publication  might  enlarging  the 

be  enlarged,    should    have    expired;   but  no  similar  ^°J!k?JJ'^^** 

aflidavit  by  the  Defendant  himself  was  produced.     The  to  pass. 

Master  made  the  order  to  enlarge  publication  for  a 

month,  on  condition  that  the  Defendant  made  the  usual 

aflidavit,  without  requiring  any  further  attendance  before 

him,  and,  on  the  following  day,  the  Defendant's  affidavit 

was  filed,  but  not  in  the  usual  form,  the  Defendant 

stating,  that  he  had  not  seen,  read,  nor  heard  read,  nor 

been  informed  of  the  contents  of  the  depositions  taken 

by  the  Plaintiff,  nor  would  see,  &c.  save  and  except 

that  he  had  been  informed  by  two  of  the  witnesses^ 

shortly  after  their  examination,  that  such  witnesses  had 

been  examined,  but  without  disclosing  or  explaining  to  ' 

the  deponent,  to  the  deponent's  recollection  or  belief, 

the 
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16S7.        the  answers  or  evidence  such  witnesses  had  given  to  the 
interrogatories  put  to  them. 

In  support  of  the  motion  to  discharge  the  order,  it 
was  insisted  first,  that  the  Master  had  no  jurisdiction, 
under  the  3  &  4  W.  4.  r.  94.  5.  IS.  to  entertain  such  an 
application,  which  was  not  an  application  for  enlarging 
publication  within  the  meaning  of  the  thirteenth  section 
of  that  act,  but  the  proper  subject  of  a  motion  to  the 
Court  for  leave  to  examine  the  Defendant's  witnesses, 
after  publication  had  passed.  Secondly,  it  was  con- 
tended that,  if  the  Master  had  jurisdiction,  the  order 
was  irregular,  inasmuch  as  it  had  been  made  without  the 
production  of  an  aflSdavit  by  the  Defendant  himself  that 
be  had  not  seen,  or  been  informed  of  the  depositions, 
which  was  a  necessary  condition  of  enlarging  pubiica* 
tion,  after  the  depositions  on  one  side  had  been  deli* 
vered  out;  Whitlocke  v.  Baker  {a);  and  thirdly,  that, 
when  the  affidavit  was  afterwards  filed  by  the  Defendant, 
it  was  in  such  a  form  as  would  have  rendered  it  inad- 
missible, had  it  been  produced  before  the  Master. 

On  the  other  side  it  was  contended  that,  under  the 
thirteenth  section  of  the  act,  the  Master  had  exclusive 
jurisdiction  to  determine  all  applications  ^^  for  enlarging 
publication ; "  that  that  expression  was  commonly  used, 
upon  similar  applications,  after  the  depositions  had  been 
delivered  out;  Lam  ell  v.  Tiichbortie  {b) ;  and  that  the 
books  of  practice  contained  a  form  of  an  affidavit  in  sup- 
port of  a  petition  to  enlarge  publication,  afler  publica- 
tion had  passed,  (c)  As  to  the  affidavit,  the  Defendant 
stated  that  he  was  entirely  ignorant  of  the  contents  of 

the 

(a)  13  Fet.  511.  (c)  8  Tum.  ^  Vcnab.  19.,  6th 

{b)  8  Car,  889.  edit. 
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the  depositions  taken  in  the  cause  by  the  Plaintiffi  and 
there  could  be  no  doubt  that  it  would  have  satisfied  the 
Master. 

Mr.  Pemberton  and  Mr.  Ellison^  lor  the  motion. 

Mr.  Parry i  contrd. 

The  Master  rf  the  Rolls  was  of  opinion,  that  the 
words  *  enlarging  publication '  in  the  third  section  of 
the  act,  3  &  4  ^.  4.  c.  94.  must  be  understood  in  the 
strict  sense  of  enlarging  the  time  at  which  publication 
was  to  pass,  and  that,  after  that  time  had  expired  and 
the  depositions  on  one  side  had  been  delivered  out,  and 
someUiing  more  than  the  mere  enlargement  of  the  time 
at  which  publication  was  to  pass  was  required  by  the 
application,  the  Master  had  no  jurisdiction.  This  was 
in  substance  an  application  for  leave  to  examine  wit- 
nesses, after  the  depositions  on  one  side  had  been  de- 
livered out,  and  although  publication  must  be  enlarged 
for  that  purpose,  and  the  application  came,  therefore, 
literally  within  the  terms  of  the  act,  yet,  considering  the 
spirit  in  which  the  act  had  been  construed,  his  Lordship 
thought  that  the  Master  had  no  authority  under  the 
statute  to  grant  such  an  application.  The  order  must 
be  discharged,  but  without  costs. 


On  the  1st  of  May  a  motion  was  made,  on  the  part 
of  Uie  Defendant,  for  leave  to  examine  his  witnesses 
notwithstanding  publication  had  passed,  and  that  pub- 
lication might  stand  enlarged  accordingly  until  the  last 
day  of  the  ensuing  Trinity  term.  The  motion  was  sup- 
ported by  the  affidavits  which  had  been  produced  before 
the  Master,  and  by  the  Defendant's  affidavit ;  and,  the 

Court 
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I8t7»       Comrt  requiring  a  more  tttoc&rt  wttdmi  team  the  D^ 
■^^  feudality  the  motion  stood  over  till  die  nest  seal  {M^ 

22d)  when,  upon  the  production  of  an  affidayit  on  the 
part  of  the  Defendant,  stating  <' positively  that  he  had 
not  seen,  read,  or  heard  read,  or  been  infimned  of  the 
contents  of  the  depositions  taken  in  the  cause  bjr  the 
Plaindfl^*'  and  of  several  other  affidavits,  the  Master  of 
the  Rolls  made  an  order  to  enlarge  pnblicadon  accord- 
ing to  the  terms  of  the  motion. 

A  motion  to  discharge  that  order  was  made  on  the 
19th  of  Jitfy  before  the  Lord  Chancdior,  and  icfiised 
with  costs.  The  Lord  Chancellor,  in  refusing  that 
motion,  expressed  his  concurrence  in  the  fcrmer  de- 
cision of  die  Master  of  the  Rolls  as  to  the  jurisdiotioo 
of  the  Master  in  applications  for  enlargmg  pnUi- 
eadon.  (a) 

(a)  9  Mjfine  ^  Craig,  476, 
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-eT!  oHfi  nei5  ;?'v'/'-"^ -.  o     ; 

^■'3     18W8I 

KICHAM!)  THOMAS  ^    - 

-     Plaintiff.           4trtf6,T 

AND 

Sir  EDWARD  CHOLMELEY  DERING,  Bart^  Sir 
WILLIAM  RICHARD  POWLETT  GEARY, 
Bart,  and  CHOLMELEY  DERING,   Defendants. 

TM  tbe  month  of  June  1834,  an  advertisement  ap-*  £.2>.  was 

peared  in  tbe  Maidstone  Journal^  stating  that  an  entitleTunder  • 

estate,  about  three  miles  from  Maidstone^  consisting  of  a  ^i>  nfarriage 

manor  and  682  acres  of  land,  with  farm-houses,  &&,  an  estate  for 

and  affording  good  pheasant  and  partridge  shooting,  ^^  ^^^^\  "°^  ^^ 

was  to  be  sold  by  private  contract,  and  that  further  reversion  in 

particulars  might  be  obtained  by  applying  to  the  solici-  ofissiie  msJ  • 

tors  therein  named.  and  the  trus- 

tees of  the 
settlement 
The  Plaintiff,  having  reason  to  believe  that  the  estate  ^^  «  power 

belonged  to  Sir  Edward  Cholmeley  Bering^  authorised  his  request  and  by 

airent.  Wise*  to  treat  for  the  purchase  of  the  estate,  and  the  direction 
^^      '  '  ,  ,        ,  o.  of  the  tenant 

Wise  accordingly  addressed  a  letter  to  Sir  Edward  C.  for  life.  There 

Deringi  requesting  to  be  informed  whether  the  Thomham  Je'mnfaee 

Court  E.  JD.,  act- 
ing as  absolute 
owner,  entered  into  a  contract  by  correspondence  to  sell  the  estate  to  T,  and  the 
trustees  afterwards  refused  to  concur  in  the  sale: 

Held,  on  a  bill  for  specific  performance,  first,  that  there  was  a  binding  contract 
between  the  vendor  and  purchaser,  and  that  the  vendor  wa$  bound  to  perform  it, 
if  he  was  able ;  secondly,  that  the  vendor  ought  not  to  be  decreed  to  request  or 
direct  the  trustees  to  execute  a  conveyance,  unless  the  trustees  ought  to  comply 
with  the  request;  thirdly,  that  the  trustees  had  a  discretion,  under  the  power  of 
sale,  which  the  Court  had  no  power  or  jurisdiction  to  control ;  and  lastly,  that  the 
purchaser  was  not  entitled,  in  such  a  case,  to  have  the  contract  performed  to  the 
extent  of  the  vendor's  interest,  by  a  conveyance  of  his  life  estate  and  his  ultimate 
reversion. 

Principles  upon  which  the  Cmirt  proceeds  in  determining  whether  the  purchaser 
is  entitled  to  a  partial  performance  of  the  contract,  with  compensation  for  tbe 
deficiency,  where  the  vendor  has  only  a  limited  interest  in  the  estate  contracted  to 
be  sold,  and  is,  therefore,  incapable  of  performing  the  whole  contract* 

Vol.  I.  SB 
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1M7.       Couyf  estate  was  for  sale;  and  if  so,  what  was  to  be 
T  oMAs      ^Deluded  in  the  purchase,  and  whAt  price  was  desired 
.  for  it 

To  this  letter  Sir  E.  C.  Bering  retamed  the  following 
answer :  — 

^  Surrenden  Dering^  June  4th,  1834. — SSr,  Mr.  Bacom 
has  brought  me  a  letter  from  you,  requesting  particolara 
of  my  estate  at  Tkomhamy  whidi  I  am  thinking  of  sell- 
ing.  There  are  682  acres,  and  the  gross  rental,  indnding 
underwood,  716/.  The  lowest  sum  I  can  take  for  this 
is  18,000/.  With  regard  to  the  timber,  il'any  ol^Qctioa 
was  made  to  taking  it  by  valuation,  I  should  not  mind 
putting  a  price  upon  it :  from  1500/.  to  2000/.  would,  I 
apprehend,  be  about  the  sum.  This  estate  is  certainly 
a  most  eligible  investment,  as  there  is  no  outlay  required, 
and  it  returns  nearly  4  per  cent :  should  the  purchaser  be 
unable  to  pay  the  whole  amount  of  the  purchase- mon^, 
I  should  not  object  to  8000/.  or  10,000/.  remaining 
on  interest,  at  4  per  cent.  If  you  should  have  any  occa- 
sion to  write  to  me,  I  shall  be  at  Gnm  Hoaih^  Tonbridge; 
and  I  think  it  right  to  apprise  you,  that  I  have  two  par- 
ties in  treaty  for  this  estate^  so  that,  although  it  is  now 
in  my  power  to  make  you  the  offer,  you  must  not  be 
surprised  if  in  a  few  days  this  estate  is  withdrawn  from 
the  market" 

To  this  letter  Wise  sent  an  answer,  dated  the  18th  of 
Jidy  18S4,  stating,  that  his  friend  thought  the  timber 
small,  and  not  worth  the  expense  of  marking  and  mea- 
suring ;  and  that  he  therefore  made  the  offer  of  17,500/. 
for  the  estate,  timber  included. 

On  the  19th  of  July  18S4,  Sir  £.  C.  Bering  replied, 
as  follows  :— 

"Sir,— 
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•*  Sir,  —  In  reply  to  your  letter  of  this  morning,  I  am 
rather  surprised  at  your  offer  for  the  Thomham  estate. 
I  told  you  that  the  lowest  price  I  could  take  for  tlie 
farm  was  18,000/.,  the  timber  not  included;  and  when 
you  consider  that  a  purchaser  would  make  nearly  4  per 
cent,  I  appeal  to  you,  as  a  man  of  business,  whether  he 
can  fairly  expect  more  in  these  times.  With  regard  to 
your  friend's  opinion  of  the  timber  being  small  and  not 
worth  measuring,  I  do  not  think  he  has  come  to  a  very 
logical  conclusion.  The  timber  I  know  is  not  large; 
he  will  therefore  have  less  to  pay.  I  shall  be  glad  to 
hear  shortly,  as  I  had  another  applicant  on  Thursday^ 
besides  the  gentleman  who  went  over  it  on  Wednesday. 
In  the  present  state  of  the  funds  I  shall  be  a  consider-^ 
able  loser  by  taking  18,000/.  for  the  farm.'' 

On  the  21st  oi  July^  Wise  wrote  an  answer  to  this 
letter  declining  further  treaty,  if  Sir  E.  C.  Bering  could 
not  make  any  alteration  in  his  offer.  On  the  2Sd  of 
July  Sir  E.  C.  Bering  wrote  a  letter,  acceding  to  the 
proposal  of  17,500/.  for  the  estate,  exclusive  of  timber. 
To  that  letter  Wise  wrote  an  answer,  making  another 
offer,  on  the  part  of  the  Plaintiff,  of  1 8,000/1  for  the 
estate,  timber  and  all  included;  to  which  Sir  E,  C 
Bering  sent  the  following  letter  in  reply :  — 

«  Oxon  Hoath,  Sunday  27th  of  July  1884,  —  Sir,  In 
answer  to  your  letter  of  yesterday,  you  may  inform 
your  friend  that,  although  I  am  aware  the  sum  he  has 
offered  is  below  the  value  of  the  property,  I  have 
nevertheless  made  up  my  mind  to  accept  his  offer.  I 
have  this  day  written  to  my  solicitor  to  say  I  have' 
agreed  to  accept  18,000/.  for  the  whole,  and  he  will 
draw  up  an  agreement  immediately.  I  told  him  Mr. 
Thomas  would  probably  call  on  him  early  this  week: 
I  go  up  to-morrow,  and  shall  return  on  Thursday.  Al- 
3  £  2  though 
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though  I  have  sold  this  property  for  ooesiderahly 
than  I  intended,  I  have  to  thank  you  for  having 
tioned  it  to  Mr.  Thomas:' 


In  consequence  of  this  letter  a  n^gotiatioii  took  plaee 
betwen  the  solicitor  of  the  Plaintiff  and  the  solicitors  of 
Sir  E.  C.  Doing  for  the  preparation  of  a  formal  con* 
tract  On  the  Slst  of  July  Sir  E.  C.  Bering  wrote  a 
letter  to  his  uncle,  the  Defendant  Ckolmeley  Derit^j  to 
the  following  effect: — ^  I  have  sold  some  outlying  faims, 
in  order  to  enable  me  to  purchase  nearer  home*  The 
price  is  18,000^ ;  the  net  income  680/*,  which,  at  twenty- 
five  years  purchase,  b  17,0002^  and  leaves  lOOOf.  fi>r 
the  timber.  Considering  the  present  rate  of  interest  for 
money,  I  think  it  foirly  sold." 

On  the  4th  of  August  the  Plaintiff  applied  to  Sir  E.  C. 
Dering  for  permission  to  shoot  over  the  land,  which  was 
immediately  granted. 

On  the  5th  of  September  18S4,  the  solicitors  of  Sir 
E.  C  Dering  delivered  to  the  solicitor  of  the  Plaintiff 
the  draft  of  an  agreement,  commencing  as  follows:  — 
**  Sir  JS.  C  Deringf  so  far  as  he  can  under  the  settle- 
ment made  upon  his  marriage,  but  not  further,  or  other- 
wise, agrees  to  sell  to  Mr.  l^mas  all  the  manor,"  &c ; 
and  contlining  various  stipulations,  to  which,  as  well  as 
to  the  clause  referring  to  the  settlement  of  which  this 
draft;  was  the  first  notice,  the  Plaintiff  s  solicitor  ob- 
jected. 

In  consequence  of  these  objections,  the  solicitors  of 
Sir  E.  C.  Dering  declined  delivering  an  abstract  of  titl^ 
and  on  the  Sd  of  NovembeTf  the  Plaintiff's  solicitor  re- 
ceived from  the  solicitors  of  Sir  E,  C.  Dering  the  follow- 
ing letter : — <<  We  beg  to  inform  you  that  Mr.  Qkolmelgf 
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Derifig,  one  of  the  trustees  of  Sir  JS.  C  Derin^s  set-  1857. 
tietnenty  being  of  opinion  that  the  price  proposed  by 
Mr.  Thomas  for  the  estate  at  TTtarnham  was  not  suffi- 
cient, made  inquiries  upon  the  subject,  and  has  by  such 
inquiries  confirmed  his  opinion ;  and,  in  consequence^ 
fiseb  it  his  duty  to  decline  giving  his  concurrence  to  the 
proposed  sale.  You  must,  therefore,  consider  the  treaty 
at  an  end.'' 

In  the  month  of  December  following,  the  bill  was 
hied  against  Sir  E,  C  Dering^  praying  for  the  specific 
performance  of  the  contract.  To  this  bill  the  De* 
fendant  Sir  £•  C.  Dering  put  in  a  plea,  setting  forth 
indentures  of  lease  and  release,  dated  the  6th  and  7th  of 
April  1832,  made  on  his  marriage,  whereby  the  estates 
therein  mentioned,  comprising,  among  others,  the 
Thatnham  estate,  were  vested  in  Cholmeley  Dering  and 
Sir  William  Geary^  and  their  heirs,  upon  the  trusts  there- 
in mentioned ;  namely,  to  the  use  of  Sir  E.  C  Dering 
for  life,  without  impeachment  of  waste,  with  remainder 
to  the  trustees,  to  preserve  contingent  remainders ;  re* 
mainder  to  trustees  for  a  term  to  secure  a  jointure  to  Sir 
JB.  C.  Derin^'&  mother ;  remainder  to  the  first  and  other 
sons  of  the  marriage  successively  in  tail  male,  with  an 
ultimate  limitation  to  Sir  E.  C.  Dering  in  fee.  And  the 
settlement  contained  a  proviso,  that  it  should  be  lawful 
for  Chdmeley  Dering  and  Sir  fV.  Geary^  and  the  survivor 
of  them,  and  the  executors  or  administrators  of  such 
survivor,  at  any  time  or  times  thereafter,  at  the  request, 
and  by  the  direction  of  Sir  £.  C.  Dering  during  his  life, 
to  dispose  of  and  convey,  either  by  way  of  absolute  sale 
or  exchange,  all  or  any  part  of  the  manors,  keredita- 
ments  and  premises  thereby  limited  in  strict  settleHnent, 
and  the  inheritance  thereof  in  fee  simple  to  any  person 
or  persons  whomsoever,  and  for  such  price  or  prices  in 
money,  or  for  such  equivalent  or  recompense  iti  lands 
3  £  3  as 
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1M7*       as  to  the  said  ChahneUy  Bering  and  Sir  W.  Geary^  and 
the  survivor,  &c.,  should  seem  reasonable. 

The  plea  having  been  overruled,  the  Plaintiff  amended 
his  bill  by  making  CAohneky  Doing  and  Sir  W.  Qeary 
Defendants.  The  amended  bill  charged,  that  the  letters 
and  correspondence  before  stated  constituted  a  valid  and 
binding  contract  as  well  upon  Sir  JB.  C.  Daing  as  upoa 
the  Plaintiff,  and  that  it  was  entered  into  with  the  privity 
and  consent  of  the  trustees;  and  it  prayed,  that  the  De- 
fendants might  be  decreed  specifically  to  perform  the 
same;  and  that  they,  and  all  other  necessary  parties, 
might  be  ordered  to  join  in  conveying  the  purchased 
estate  to  the  Plaintiff  and  his  heirs,  and  to  deliver  up 
possession  of  the  same  to  the  Plaintiff  and  his  heirs,  the 
Plaintiff  being  ready  on  his  part  specifically  to  perform 
the  contract. 

The  Defendant,  Sir  J6.  C  Dering^  by  his  answer,  said, 
that  at  the  time  he  carried  on  the  correspondence  with 
Wise^  he  supposed  he  was  only  negotiating  for  the  sale 
of  the  estate,  and  never  intended  that  such  correspond* 
ence  should  be  a  binding  contract  on  himself  or  the 
Plaintiff.  The  Defendant  set  out  the  indentures  of 
settlement  made  on  his  marriage,  and  stated  that  there 
was  issue  of  the  marriage  one  son,  Edward  CkoUndey 
Deringy  who  was  then  living,  and  insisted  that  the 
trustees  of  that  settlement  had  not  in  manner  and  form 
therein  mentioned  disposed  of,  or  contracted  to  diqsose 
of,  the  premises  in  question.  The  Defendant  further 
said,  that  the  correspondence  did  not  contain  a  proper 
description  of  the  premises  pretended  to  be  the  subject 
of  the  alleged  contract;  that  the  price  proposed  to  be 
given  by  the  Plaintiff  was  inadequate ;  and  that,  even  if 
he  had  entered  into  such  contract,  it  was  out  of  bis 
power  to  perform  the  same,  the  trustees  having  refused 
to  give  their  consent  to  the  proposed  sale  of  the  estate. 

The 
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The  Defendant)  Cholmdey  Dering^  by  his  answer,  said^  18S7* 
that  he  never  gave  his  consent  to  Sir  JB.  C.  Dering  to 
enter  into  the  allied  contract;  that  he  had  been  in- 
formed of  the  correspondence  between  Sir  E.  C  Dering 
and  Wise  in  the  month  of  Msy  1835,  and  not  before; 
that  the  advertisement  in  the  Maidstone  Journal  was  not 
inserted  with'  the  privity  or  consent  of  the  Defendant 
or  of  his  co-trustee,  and  that  he  was  not  acquainted  with 
the  contents  thereof,  or  informed  that  the  estate  had 
been  advertised  for  sale  until  the  month  of  October 
1884;  that  the  price  offered  by  the  Plaintiff  was  in- 
adequate; and  that  it  would  be  prejudicial  to  the  in- 
terests of  Sir  E.  C.  Dering^  and  the  other  parties  for 
whom  the  Defendant  and  Sir  W.  Geary  were  trustees,  to 
part  with  the  estate ;  and  he  submitted  that  he  and  his 
co-trustee  would  be  guilty  of  a  breach  of  trust,  if  they 
concurred  in  such  alleged  sale,  or  executed  any  in- 
strument for  carrying  the  same  into  effect. 

The  Defendant,  Sir  fV.  Geaty^  denied,  by  his  answer, 
that  he  had  authorised  Sir  E.  C  Dering  to  enter  into 
the  alleged  contract ;  and  he  said,  that  he  was  wholly 
Ignorant  that  an  advertisement  had  been  inserted  in  the 
Maidstone  Journal  for  the  sale  of  the  estate,  until  long 
after  the  same  was  so  inserted ;  and  that  after  being  in* 
formed  by  Sir  E.  C.  Dering^  that  Cholmeley  Dering  had 
refused  to  concur  in  the  proposed  sale,  he.  Sir  William 
Geary,  also  declined  to  concur  in  such  sale;  and  he  in* 
sisted  that  he  had  a  right  so  to  do. 

After  the  amended  bill  had  been  filed,  and  before  the 
Defendants  put  in  any  answer  thereto,  Sir  E.  C.  Dering^ 
having  employed  workmen  to  cut  down  timber  upon 
the  TAomkam  estate,  a  supplemental  bill  was  filed  by 
the  Plaintiff  for  the  purpose  of  obtaining  an  injunction 
to  restrain  the  Defendants  from  committing  such  waste. 
3  B  4  An 
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An  ex  parte  injunction  was  obtained ;  and  a  notmi  to 
^  dissolve  it  was  afterwards  refused,  with  costs. 

V. 

DsBuro.  j^^  PemberUmy  Mr.  Kenyan  Poiierj  and  Mr.  Dua^ 

for  the  Plaintiff. 

All  that  is  necessary  to  constitute,  by  way  of  letters^ 
a  binding  contract,  which  this  Court  will  carry  into  ex- 
ecution, is,  that  the  terms  of  the  contract  should  be 
ascertained,  and  that  there  should  be  a  reasonable 
description  of  the  subject  matter  of  the  contract :  Ken^ 
nedy  v.  hee.  (a) 

It  is  perfectly  clear  that  Sir  JS.  C.  Dering  is  bound 
to  perform  the  contract  into  which  he  has  entered,  as 
far  as  he  is  able  to  do  so ;  and  the  only  question  is^ 
whether  the  Court  will  not  compel  the  trustees  to  con* 
vey  the  fee-simple  of  the  estate  in  question  to  the 
Plaintiff.  Considering  the  relationship  and  close  in« 
timacy  between  Sir  JB.  C.  Dering  and  the  trustees  (one 
of  them  being  his  uncle  and  the  other  his  half-brother), 
the  notoriety  of  such  a  transaction  as  the  treaty  for  this 
purchase  between  gentlemen  holding  the  rank  and  station 
of  these  parties,  all  living  in  the  same  neighbourhood, 
the  letter  addressed  by  Sir  E.  C.  Dering  to  his  uncle,  com- 
municating the  fact  of  the  sale,  which  he  considered  as  an 
advantageous  one,  and  the  absence  of  all  collateral  evi- 
dence of  non-acquiescence  on  the  part  of  the  trustees,  it 
is  difficult  to  abstain  from  the  inference,  notwithstanding 
the  answers  of  the  Defendants,  that  the  contract  was 
entered  into  with  the  privity  and  consent  of  the  trustees. 
Sir  E.  C.  Dering  assumed  the  character  of  absolute 
owner  of  the  estate,  and  dealt  with  the  Plaintiff  upon 
that  footing;  and  considering  the  long  interval  which 

elapsed 

{a)  5  Jfer.  441. 
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ehpsed  between  the  acceptance  of  the  Plaintiff's  offer  1857. 
by  Sir  E.  C.  Deringy  and  the  time  at  which  the  refusal 
of  the  trustees  to  concur  in  the  sale  was  first  communi- 
cated to  the  Plaintiff,  the  Court  will  presume  that  the 
trustees  acquiesced  in  the  contract,  and  compel  them 
to  complete  it  The  power  of  sale  gives  no  discretion 
to  the  trustees,  except  as  to  the  price ;  and,  if  the  price 
is  inadequate  —  though  there  is  no  pretence  for  the 
alleged  inadequacy  —  Sir  E.  C.  Bering  must  ntake  good 
the  insufficiency.  There  are  three  alternatives;  firsts 
that  the  surviving  trustee  (Mr.  Cholmeley  Dering  hav* 
ing  died  since  the  institution  of  the  suit)  be  directed 
to  convey  the  legal  fee  to  the  Plaintiff;  or  that  ^ 
E.  C.  Dering  be  ordered  to  exercise,  under  the  power, 
his  right  of  directing  the  trustees  to  convey  the  estate; 
or,  if  the  Court  should  be  of  opinion  that  the'trustees 
caunot  be  compelled  to  convey,  as  against  the  interests 
of  other  parties  interested  under  the  settlement,  then 
that  Sir  E.  C  Dering  be  compelled  to  convey  his  life- 
interest  and  his-  reversion  in  fee,  a  compensation,  out  of 
the  purchase-money,  being  allowed  to  the  Plaintiff  for 
die  deficiency*  The  rule  is  well  settled,  that  where  a 
vendor  misrepresents  the  quantity  of  interest  which  he 
possesses,  but  is  able  to  perform  his  contract  to  a 
certain  extent,  the  purchaser  is  entitled,  if  he  chooses^ 
to  take  such  interest  as  the  vendor  can  give  him,  with 
an  abatement :  Morilock  v.  BttUer.  (a)  Neale  v«  Mac^ 
kenzie.  (6) 

Mr.  Kindersleff  and  Mr.  Richards^  for  the  Defendant 
Sir  JB.  C  Dering^ 

The   advertisement  contained  no  particukrs  of  the 
estate  offered  for  sale;  and  there  is  nothing  in  the  corre- 
spondence , 

(a)  10  Vet,  316.  (&)  1  Keen^  474. 
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spoiideiice  to  define  with  sufficient  oeitainty  the  subject 
matter  of  the  treaty,  so  as  to  constitute  a  binding  con* 
tract  The  trustees,  in  the  exercise  erf*  the  disoetioo 
given  to  them  by  the  power,  have  sworn  that  thqr  shoald 
consider  themselves  guilty  of  a  breach  of  trust,  if  thqr 
consulted  to  the  pnqposed  sale.  Sir  E.  C.  Derinff^ 
direction  to  convey  would  be  nugatory,  onlcss  tlie 
trustees  acquiesced  in  the  propriety  of  the  sale ;  for  the 
request  and  direction  of  the  tenant  for  life  are,  by  the 
terms  of  the  settlement,  subject  to  the  approbation  of 
the  trustees,  and  the  Court  has  no  authority  to  control 
the  eserdse  of  the  discretion  so  reposed  in  then.  As 
to  a  conveyance  by  Sir  E*  C  Dering  himself  of  such 
interest  as  he  has,  no  such  relief  is  asked  by  the  bill; 
and  the  Plaintiff  cannot  obtain  it  in  a  suit  which  is  not 
firamed  for  that  purpose.  Even  if  that  objection  could 
be  removed,  the  Court  cannot  make  a  decree  against 
Sir  £•  C.  Deringf  the  effect  of  which  would  be  to  sub* 
stitute  a  totally  different  contract  for  that  which  was  in 
the  contemplation  of  either  party.  Sir  JS.  C.  Dering 
is  tenant  for  life  without  impeachment  of  waste,  under 
the  settlement,  with  remainder  to  his  son,  in  tail ;  and 
though  the  power  which  he  may  exercise  in  that  cha- 
racter, considering  the  relation  in  which  he  stands  to 
bis  children,  is  not  likely  to  be  abused,  and  for  that 
reason  may  have  been  readily  given  to  him  by  the  par- 
ties to  that  instrument,  how  can  the  Court  give  a 
life  estate  without  impeachment  of  waste,  and  the  ulti- 
mate reversion  to  a  stranger,  without  prejudice  to  the 
interests  of  the  intermediate  cesluis  que  trusi?  The 
contract,  if  there  was  a  contract,  is  one  which  it  is 
impossible  to  execute  in  a  manner  by  which  justice  can 
be  done  between  all  parties  who  are  interested  in  its 
execution,  and  falls  therefore  within  that  class  of  cases 
in  which  the  purchaser  must  be  content  to  abandon  any 
advantage  which  he  expected  to  derive  from  his  pur- 
chase; 
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cbase;  Bennei  College  ▼•  Carey  {a)f  Crop  ▼•  Nori0n{b)^       18d7« 

ii^'fij^  T.  £fn!^«  (c)     The  Court  will  not  entertain  a  tuU 

for  the  specific  performance  of  an  agreement  to  refi^  U> 

arbitration;  nor  will  it,  in  such  case,  substitute  llie  Master 

for  the  arbitrator,  which  would  be  to  bind  the  partiea 

contrary  to  their  agreement ;  ^ar  v.  MacUeok  {d)    la 

the  present  case  it  is  no  less  out  of  the  power  and 

beyond  the  jurisdiction  of  this  Court  to  substitute  any 

discretion  for  that  which  has  been  expressly  reposed  in 

the  trustees  by  the  parties  to  the  settlement;  and,  as  to 

the  proposed  partial  execution  of  the  contract,  there  is 

a  tenant  in  tail  in  existence,  and  it  is  impossible  to  say 

how  large  a  portion  of  the  interest  may  be  comprised  in 

the  intermediate  estates  which  the  tenant  for  life  cannot 

convey.     The  Court,  therefore,  will  not  deal  with  this 

case  as  it  might  in  cases  where  the  deficiency  which  is 

to  be  the  subject  of  abatement  is  inconsiderable,  or 

capable  of  being  easily  ascertained  ;  HUl  v.  Buckley  {e\ 

WheaOey  ▼.  Sladje.  (g) 

Mr.  Barber  and  Mr.  Turner^  for  the  trustees. 

The  trustees  positively  deny,  by  their  answer,  that  they 
knew  of  the  advertisement,  or  in  any  manner  authorised 
or  assented  to  the  sale ;  and  even  if  they  had  incautiously 
assented  to  it,  the  Court  would  not  refuse  them  a  locu$ 
penitentice^  since  they  would  be  liable  to  all  the  con- 
sequences of  a  concurrence  in  an  improvident  sale; 
Batemany.  Davis,  (h)  The  trustees  have  sworn,  that 
they  not  only  consider  the  price  inadequate,  but  that  it 
would  be  prejudicial  to  the  interests  of  the  intermediate 
cestuh  que  trusty  to  sell  the  estate.     To  direct  them  or 

the 

(a)  S  Bro.  C.  C.  390.  {e)  \  7  Ve$.  S94. 

(6)  2  Atk.  74.  (g)  4  Sim.  126. 

(v)  1  Mfflne  *  Keen,  442.  (A)  5  Mad.  9S. 
(4)  tSm.iSiu.AlS. 
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19S/71  th^  Bomyor  of  them  to  ex^dte  a  edmeytmtt  to  tbd 
Plaintiff,  would,  therefore,  be  in  effect  to  direct  'them  td 
commit  a  breach  of  trust;  and  the  Court  has  no  powei^ 
to  control  their  discretion  eren  if  they  had,  in  the  first 
instance,  been  assenting  parties  to  the  treaty,  which 
all^ation,  however,  is  distinctly  denied.  No  decree^ 
moreover,  can  be  made  either  ibr  a  conveyance  of' the 
fi^e,  or  for  the  partial  execution  of  the  contract  in  the 
absence  of  the  tenant  in  tailr 

Mr.  PembertoHf  in  reply. 

The  conduct  of  the  trustees  is  irreconcilable  with  their 
answer,  and  with  any  other  conclusion  than  that  they 
authorised  and  consented  to  the  sale ;  and,  if  they  autho- 
rised the  sale,  the  surviving  trustee  is  bound  to  execute  a 
conveyance.  If,  however,  the  contract  cannot  be  ex- 
ecuted to  its  full  extent.  Sir  E.  C  Dering  is,  at  any 
rate,  bound  to  perform  it  to  the  extent  of  his  own  interest 
in  the  estate.  This  is  a  less  degree  of  relief  than  that 
which  is  sought  by  the  bill,  and  therefore  involved  and 
included  in  the  prayer  for  the  greater  relief.  It  is  no 
valid  objection,  that,  because  the  whole  of  the  reb'ef 
sought  by  the  bill  cannot  be  given,  the  Court  may  not 
grant  a  part  of  it,  though  such  part  may  not  be  specifi- 
cally prayed  for. 

The  Master  of  the  Roixs  (after  statitag  the  facts.) 

It  is  impossible  to  read  this  correspondence  without 
coming  to  the  conclusion  that  Sir  Edward  Dering^  in  the 
treaty  for  the  sale  of  this  estate,  acted  as  the  owner  of 
the  estate,  or  as  a  person  who,  being  in  the  possession 
ef  the  estate,  had  the  power  of  selling  it.  I  have  no 
hesitation  in  saying  that,  by  the  offer  made  and  accepted 
as  it  appears  to  have  been  in  this  correspondence,  a 
bindii^  contract  was  con^leted  betureen  these  parties. 

It 
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t^Sf*  th^  snnrivor  of  them  to  ex^ute  a  conyeyance  to  th^ 
PlainUfi;  would,  therefore,  be  in  eflfect  to  direct  them  txi 
commit  a  breach  of  trust;  and  the  Coart  has  no  powe^ 
to  control  their  discretion  eren  if  they  had,  in  the  first 
instance,  been  assenting  parties  to  the  treaty,  whidi 
all^ation,  however,  is  distinctly  denied.  No  decree* 
moreover,  can  be  made  either  for  a  conveyance  of'  the 
fi^e,  or  for  the  partial  execution  of  the  contract  in  the 
absence  of  the  tenant  in  tail« 

Mr.  PembertoHf  in  reply. 

The  conduct  of  the  trustees  is  irreconcilable  with  their 
answer,  and  with  auy  other  conclusion  than  that  they 
authorised  and  consented  to  the  sale ;  and,  if  they  autho- 
rised the  sale,  the  surviving  trustee  is  bound  to  execute  a 
conveyance.  If,  however,  the  contract  cannot  be  ex- 
ecuted to  its  full  extent,  Sir  E.  C  Dering  is,  at  any 
rate,  bound  to  perform  it  to  the  extent  of  his  own  interest 
in  the  estate.  This  is  a  less  degree  of  relief  than  that 
which  is  sought  by  the  bill,  and  therefore  involved  and 
included  in  the  prayer  for  the  greater  relief.  It  is  no 
valid  objection,  that,  because  the  whole  of  the  relief 
sought  by  the  bill  cannot  be  given,  the  Court  may  not 
grant  a  part  of  it,  though  such  part  may  not  be  specifi-* 
cially  prayed  for. 

The  Master  of  the  Rokxs  (after  statitag  the  facts.) 

It  is  impossible  to  read  this  correspondence  without 
coming  to  the  conclusion  that  Sir  Edward  Deringj  in  the 
treaty  for  the  sale  of  this  estate,  acted  as  the  owner  of 
the  estate,  or  as  a  person  who,  being  in  the  possession 
ef  the  estate,  had  the  power  of  selling  it  I  have  no  * 
hesitation  in  saying  that,  by  theoifer  made  and  accepted 
as  it  appears  to  have  been  in  this  correspondence^  a 
biodii^  contract  was  cont^leied  betureen  these  parties. 

It 
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It  is  true>  that  laeDtion  is  made  m  the  letters  of  an  inh  IMfl 
tended  formal  contract,  to  be  afterwards  drawn  up  ;.biit 
there  are  many  cases  in  which  a  correspondence,  referring 
lo  the  fiiturq  execution  of  a  more  formal  agreement,  has 
beea  held  to  cooBtitute  in  itself  a  valid  contract,  and  I 
think  that  the  correspondence  is  equivalent  to  a  contract 
in  the  present  case.  I  am  of  opinion,  therefore,  that  Sir 
£th>ard  Dering  was  on  the  27th  of  Jidif  1884,  bound  by 
his  contract  to  sell  this  estate.  What  the  result  may  be 
in  this  case  will  depend  on  questions  involving  very 
difierent  considerations  from  the  mere  binding  nature  of 
the  contract  between  these  parties. 

The  contract  having  been  entered  into.  Sir  Edward 
Dering  was  himself  bound  to  perform  it,  if  he  could ;  but 
he  could  not  perform  it  without  the  concurrence  of  the 
trustees,  and  the  trustees  did  not  concur.  The  next 
question,  then,  is,  whether  the  trustees  are  bound  to 
concur;  and  the  argument,  on  behalf  of  the  Plaintifl^  is, 
diat,  from  the  circumstances  of  this  case,  the  Court  must 
necessarily  infer  that  they  either  authorised  Sir  Edward 
Dering  to  enter  into  the  contract  as  their  agent,  or  that 
they  so  far  acquiesced  in  what  he  had  done,  that  he 
must  be  considered  as  their  agent  And  certainly  the 
circumstances  of  this  case  are  somewhat  extraordinary, 
when  the  relation  between  the  parties  is  considered. 
Mr.  Cholmeley  Dering,  the  uncle  of  Sir  Edward  Dering^ 
and  Sir  W,  Geary^  his  half-brother,  were  living  in  the 
same  neighboiurhood,  and  on  the  most  aflbctionate  and 
confidential  terms  with  Sir  Edward  Dering t  and  at  the 
very  time  when  this  contract  was  in  preparation,  Sir 
Edward  Dering  was  residing  in  the  house  of  Sir  Wm 
Geary.  The  trustees  have^  however,  sworn  that  no  com-* 
munication  on  the  subject  was  made  to  them.  There 
was  an  advertisement  for  the  sale  of  the  proper^  in 
question  in  the  nioatb  of  J^  /  all  these  parties  read 

the 
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die  newspipen ;  but  the  trustees  have  stsled,  m  their 
answers,  diat  they  knew  nothing  of  this  particular  smI- 
vsrtisenienL 

Xhe  question  is,  whether  under  such  circumstaBees 
there  is  sufficient  ground  to  induce  the  Court  to  presome 
thai  Sir  Edward  Bering  was  authorised  by  the  trustees 
to  enter  into  the  contract;  and  I  am  of  opinion  that  there 
is  not  sufficient  ground  for  that  presumption. 

The  trustees  are  empowered  by  the  setdement  to  sell 
at  the  request  of  the  tenant  for  life ;  and  the  next  ques- 
tion is,  whether  Sir  Edward  Dering  is  bound  to  make 
diat  request  His  conduct,  it  must  be  admitted,  is  open 
to  much  observation.  He  assumed  to  act  as  abscdute 
owner  of  the  estate,  or  at  least  as  a  person  entitled  to 
sell  it;  and  after  the  objection,  on  the  part  of  the  trus- 
tees in  whom  the  legal  estate  was  vested,  which  seems 
to  have  been  made  on  the  2d  of  At^usij  he  never  com- 
municated that  objection  to  the  person  with  whom  he 
had  entered  into  the  contract,  but,  on  the  contraiy, 
gave  instructions  to  his'  solicitor  to  prepare  a  formal 
agreement  It  seems  strange  that  it  never  occurred  tx> 
a  gentleman  of  Sir  Edward  Dering^s  station,  that,  when 
the  objection  was  raised  by  the  trustees,  or  one  of  them» 
it  was  his  bounden  duty  to  communicate  that  objection 
to  the  person  with  whom  he  had  entered  into  the  con- 
tract 

The  draft  of  the  agreement,  which  was  sent  on  the 
5th  of  September  to  the  Plaintiff's  solicitor,  contained 
the  first  intimation  that  Sir  Edward  Dering  had  not  the 
absolute  power  of  selling  this  estate.  This  led  to  the 
discussion  between  the  solicitors,  which  ended  in  the 
letter  (^  the  Sd  of  November  declaring  the  treaty  to  be 
at  an  end,  and  in  the  institution  of  this  suit 

With 
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With  retpect  to  the  point  which  has  been  msed,  IB97. 
whether  Sir  Edward  Dering  can  now  be  called  upon  to 
request  or  direct  the  trustees  to  convey,  I  think  that  he 
ought  not  to  be  called  upon  to  do  so»  unless  it  shall  appear 
that  the  trustees,  when  requested  or  directed,  ought  to 
comply  with  the  request;  and,  without  at  present  de» 
termining  this  point,  the  strong  inclination  of  my  opinion 
is,  that  the  power  of  sale  does  give  a  discretion  to  the 
trustees  in  relation  to  all  the  matters  comprised  in  the 
terms  of  the  power,  and  that  this  Court  has  no  power 
or  jurisdiction  to  interfere  with  the  discretion  so  vested 
in  the  trustees. 

It  is  a  general  principle^  subject,  however,  to  some 
important  qualifications,  that,  if  a  party  enters  into  a 
contract  to  sell  an  estate,  and  it  turns  out  that  he  is 
unable  to  complete  his  contract,  but  is  nevertheless  able 
to  perform  a  part  of  it,  the  Court  will  compel  him,  if 
the  purchaser  chooses,  to  execute  as  much  of  the  con- 
tract as  he  is  able.  There  may  be  a  diflSculty,  in  ascer- 
taining the  amount  of  abatement  out  of  the  purchase- 
money  to  which  the  purchaser  would  be  entitled,  arising 
out  of  the  nature  of  Sir  ^Edward  Derin^a  interest, 
which  consbts  partly  of  a  tenancy  for  life  without  im- 
peachment of  waste,  and  partly  of  the  ultimate  rever- 
sion; but,  if  Sir  Edward  Deritig  is  exposed  to  any 
difficulty  from  this  cause,  he  has  brought  it  endrely 
upon  himself.  As  to  this  point,  and  on  the  construc- 
tion of  the  power  of  sale,  I  shall  reserve  my  judgment. 


On  a  subsequent  day  his  Lordship  delivered  the 
following  judgment  on  the  reserved  points  :  — 

In  the  month  of  Jufy  18S4,  the  Defendant,  Sir 
Edward  Bering^  conducting  himself  as  if  he  were  the 
absolute  owner  of  the  estate  in  question,  or  as  if  he  had 

an 
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aQ  absolute  power  to  dispose  of  U,  agr^  to  sail  the 
estate  to  the  Plaintiff  for  18,0Q0/L.  It  afterwards  ap- 
peared that  the  estate  did  not  belopg  to  Sir  JEdw^ 
Dering  absolutely,  but  was  vested  in  trustees,  who  had  • 
a  power  to  sell  at  the  request  of  Sir  Edmard  Dering; 
and  that  Sir  Edward  Dering  was  hiiojself  beoeficialjlj 
entided  to  the  estate  for  his  life  without  impeachment 
of  waste,  and  to  the  ultimate  reversion  in  fee,  in  de&ult 
of  issue  male  by  his  present  marriage,  of  which  there  is 
issne  now  living. 

I  have  before  stated  that  I  considered  the  contract 
binding  upon  Sir  Edward  Deritigf  but  not  upon  the 
trustees ;  and  it  appears  to  me,  upon  the  true  construe-^ 
tion  of  the  settlement  under  which  the  trustees  hold 
the  estate,  that  they  have  a  discretion  which  would 
entide  them  to  refuse  to  concur  in  a  sale  requested  by 
Sir  Edward  Dering ;  and  that,  in  the  absence  of  any 
imputation  upon  them,  this  Court  ought  not  to  iaterfeie 
with  that  discretion. 

The  Plaintiff,  however,  expressed  a  desire  to  take  soch 
interest  as  Sir  Edward  Dering  alone  could  give,  upon 
having  a  proper  abatement  made  from  die  purchase* 
money,  and  the  case  stood  over  to  give  me  an  oppor- 
tunity of  considering  whether  the  partial  executiim  of 
the  contract  could  properly  be  decreed  in  this  case. 
There  are,  certainly,  authorities  to  show  that  this  Court 
has  jurisdiction  to  compel  a  vendor,  who  has  misrepre- 
sented the  extent  of  his  interest,  to  convey  that  which 
he  really  has,  and  to  make  a  corresponding  abatement 
from  the  purchase-money. 

In  Mortlock  v.  BuUer  (a).  Lord  Eldon  thus  expresses^ 
himself:  *—  ^^  I  agree  if  a  man,  having  partial  interests  in 

an 

(c)  10  re$.  015. 


CASES  IN  CHANCERY.  T**?"' 

an  estate,  chooses  to  enter  into  a  contract  representing 
it  and  agreeing  to  sell  it  as  his  own,  it  is  not  competent 
to  him  afterwards  to  say,  though  he  has  valuable  in- 
terests, that  he  has  not  the  entirety,  and  therefore  the 
purchaser  shall  not  have  the  benefit  of  his  contract. 
For  the  purpose  of  this  jurisdiction,  the  person  contract- 
ing under  those  circumstances,  is  bound  by  the  assertion 
in  his  contract ;  and,  if  the  vendor  chooses  to  take  as 
much  as  he  can  have,  he  has  a  right  to  that,  and  to  an 
abatement ;  and  the  Court  will  not  bear  the  objection 
by  the  vendor,  that  the  purchaser  cannot  have  the 
whole.*'  In  the  case  of  Dale  v.  Lister  (fl),  a  bill  was  filed 
against  the  vendor  for  the  specific  performance  of  an 
agreement  for  the  sale  of  leaseholds  held  under  the  dean 
and  chapter  of  Nomich^  to  which  the  defendant  repre- 
sented himself  to  be  absolutely  entitled.  As  to  twenty- 
four  acres,  part  of  the  leaseholds,  he  was  not  absolutely 
entitled ;  the  same  were  in  effect  limited  to  him  for  life, 
with  remainder  to  bis  sons  and  daughter  in  tail.  To 
this  part  the  vendor  could  not  make  a  good  title  beyond 
his  own  life ;  he  admitted  that  the  plaintiff  might  put 
an  end  to  the  contract ;  but  insisted  that  he,  the  vendor, 
ought  not  to  be  compelled  to  take  less  than  the  stipu- 
lated price.  A  specific  performance  with  a  reduction 
of  the  purchase-money  was  decreed;  but  from  die 
observations  made  upon  the  case  by  Lord  Eldon  in 
MUUgan  v.  Cooke  {b)^  there  appear  to  have  been  cir- 
cumstances which  make  the  decision  questionable. 

Again,  the  case  of  Milligan  v.  Cooke  (b)  was  a  bill 
for  a  specific  performance  filed  against  the  vendor,  who 
had  represented  his  interest  in  certain  leasefaoM  estates 
to  be  greater  than  it  really  was.  Lord  JEldon  decreed 
that  the  contract  ought  to  be  specifically  peiformed  and 

carried 
(a)  cited  16  Vet.  7.  (i)  16  Fet.  I. 
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carried  into  ezecntioii,  so  fkr  ^  th^  DefieDdtmt 
able  to  perform  the  same;  and  after  <learlf.  dffiyng 
wbat^  in  liis  view,  was  the  intennt  wUcb  the  ve^^^^r 
liad  offered  for  sale,  and  the  Iqterest  wliicb.  be  leally 
had,  he  directed  an  inquiry  wimt  wasi  the  di^EsceDoe 
between  the  Talue  of  the  interest  igprpsgnt^^  m^  b^o- 
posed  for  sale,  and  the  actual  interest  of  the  vmnkv  io 
the  lease.  The  decree  provided  for  the  C9m  of  the 
Master  being  unable  to  ascertain  such  di&reofBe  ia 
value,  and  the  purchaser  being  willing  to  takfi  such 
interest  as  could  be  given  to  him  with  an  indemni^. 

But  the  statement  we  have  of  the  cas^  ia  which  the 
jurisdiction  has  been  asserted,  shews  that  there  are  great 
difficulties  in  acting  upon  it  in  cases  whid^  are  not  very 
clear  and  simple. 

Though  the  vendor  cannot  be  hqurd  to  suggest  the 
difficulties  which  he  hsis  occasioned,  the  Court  pannot 
avoid  them*  It  is  impossible  not  to  see  that  the  i^ypris 
execution  of  the  contract  which  is  given  in  these  ^asei 
is  in  fact  the  execution  of  a  new  contract  which  the 
parties  did  not  enter  into,  in  which  there  i^  no  mi^tv^litjr, 
and  in  which  there  are  no  adequate  means  of  ascertain- 
ing the  just  price*  It  is  more  easy  to  compute  n.  jqst 
compensation,  when  it  is  to  be  given  for  the  defect »  <he 
quantity  or  the  quality  of  the  land  sold,  than  when  i(  is 
to  be  given  for  the  deficiency  of  the  vendor's  interest; 
and,  when  the  property  is  the  subject  of  a  family  settle- 
ment, the  alienatipn  pf  a  partial  interest,  thpugh  within 
the  power  of  the  vendor,  may  be  pr^udicial  tp  soiqe  of 
the  obj^ects  for  whose  proteption  the  settlement  was 
made*  I  therefore  apprehend  it  to  be  clear  that  the 
Court  will  not,  in  all  cases,  afford  the  sort  of  relief  which 
is  here  asked.  Lord  BedesdaUy  indeed,  seems  to  have 
considered  that  the  jurisdiction  was  opnfiued  within 
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narrower  Umits  than  was  slated  by  Lord  Eldon  in     Jl097« 
Mtnihdtr.  Btitet.     In  Ijtmensm  v.  Butler  (a)  Lord  T 
HedesAtie  sttd^^'that,  if  there  was  oonoealmeDt  or  an 
ignortthce  of  the  ficts  on  the  one  part,  and  that  thereby 
'  the  other  fmrCy  was  Ted  into  a  aitoation  from  whence  he 
CDuM  not  be  extricated,  then  he'  would  have  a  right  to 
faaye  Hhe  agreement  cyptis^  that  is,  anew  agreement  ia  to 
be  made  between  the  parties ;  but  in  a  case  in  whichit  was 
dear  that   the  vendor  could  not  have  compelled  a 
specific  performance,  and  where  nodiing  had  been  done  ' 
under  the  agreement,  he  seemed  to  considel:  that  the 
principle  could  not  be  applied;  and  in  the  subsequent 
case  oi  Harnett  v.  Yielding  (6),  he  says  that  **  if  a  bill  is 
'  filed  for  a  specific  performance  of  an  agreement  made 
•  by  a  man  who  appears  to  have  a  bad  title,  he  is  not 
compellable  to  execute  it,  unless  the  party  seeking  per- 
formance is  willing  to  accept  such  a  tide  as  he  can  give, 
and  diat  only  in  cases  where  an  injury  wonl^  be  sus- 
^  tatned  by  the  plaintiff  in  case  he  were  not  to  get  such 
'  an  execution  of  the  agreement  as  the  defendant  can 
'  give. 

•  But  without  derogation,  in  any  respect,  from  the  juris- 
diction, it  is  apparent  that  the  Court  will  not,  in  every 
case,  compel  a  vendor  to  convey  such  estate  as  he  can ; 
and  omitting  on  this  occasion  those  cases  in  which  the 
purchaser,  at  the  time  of  the  contract,  knew  of  the  limited 
>  interest  of  the  vendor,  or  in  which  an  attempt  has  been 
made  to  commit  a  fraud  on  a  power,  which  have  no 
application  to  the  present  case,  I  apprehend  that,  upon 
the  general  principle  that  the  Court  will  not  execute  a 
contract,  the  performance  of  which  is  unreasonable,  or 
would  be  prejudicial  to  persons  interested  In  the  pro- 
perty, but  not  parties  to  the  contract,  the  Court,  before 

directing 
{a)  I  Seh.  ^Lef.l3.  '  (A)  2  Sch,  ^  Lrf.  SS5. 
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1857*       direcdng  the  partial  execuUon  of  the  contract  by  order- 
ing the  limited  interest  of  the  vendor  to  be  conveyed, 
ought  to  consider  how  that  proceeding  may  affect  the 
interests  of  those  who  are  entitled  to  the  estate,  subject 
to  the  limited  interest  of  the  vendor.     Here  the  vendor 
has  a  life  estate  without  impeachment  of  waste,    with 
remainder  to  his  sons  in  tail  male,  and  having  rega|[i 
to  the  settlement  and  the  protection  intended  to  be 
afibrded  to  the  objects  of  it — conceiving  that  the  con- 
sequence of  a  partial  execution  of  this  contract  mtglit 
be  prejudicial  to  those  objects  —  seeing  the  diflScQlty 
of  ascertaining,  upon  satisfactory  grounds,  the  jast  amount 
of  abatement  from  the  purchase-money,  and  considering, 
also,  that  nothing  has  been  done  upon  the  contract,  so 
that  the  purchaser,  though  sufiering  the  disappointtnent 
of  not  making  himself  owner  of  an  estate  he  desires' to 
possess,  has  sustained  no  damage  for  which  compensa- 
tioD  may  not  be  given  by  a  jury,  it  appears  to  me  that, 
in  this  case,  I  ought  not  to  decree  a  conveyance  of  tlie 
vendor's  life  estate  and  ultimate  reversion  to  the  pur- 
chaser.    The  bill  must  therefore  be  dismissed,  but 
without  costs. 

Bill  dismissed  aocordinglj. 
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CHALIE  p.  PICKERING.  Jim.  as. 


1 


nPHi 


S  wa»  a  i9ption  on  behalf  of  George  Spencer  Where  an 
Bidfffiajf^  ih^  n^essenger  of  this  Court,  for  an  in-  {I][^e"^ 


!en  com- 


jupcUon  to  restrain  the  Defendant  Pickering  from  pro-  mitted  bv  an 
<;eediiig  in  an  action  brought  against  the  messenger  for  Qoun  in  exe- 

an^aUwed  trespass.    It  appeared  that  the  bill  was  filed  cutingUfpro- 
r        .  1      x^  r     1       .  .        ^1  .       .  ces»,theCourt 

to  foreclose  the  Detendant  s  equity  of  redemption  m  an  will  not  per- 

eaUie,  which  he  had  mortgaged  to  the  Plaintiff,  and  "roc^Jdhf i[^ 

tl)at  the  Defendant  being  in  contempt  for  want  of  an  Bction  at  law, 

apswar^  a  warrant,  dated  the  18th  day  of  November  18S4,  ^^^^  but 

was  obtained  by  the  Plaintiff  to  apprehend  the  Defendant,  ^iU  re^^r  it 

and  being  him  to  the  bar  of  this  Court  to  answer  for  his  in  a  proper    ' 

contempts    The  messenger's  deputy  took  the  Defendant  *^"**»  ^^  •®'^^® 

iolo  custody  al  his  residence  in  the  county  of  Chester  on  ation. 

the  ,2Stb  day  of  the  same  month  of  November.    The  ^^.^H^"^ 

DefecMlitfit,  who  was  upwards  of  eighty  years  of  age,  was  stances,  it 

in  a  debilitated  state  of  health,  and  upon  the  represent-  poulble  to*"" 

atioos  of  the  Defendant's  housekeeper,  confirmed  by  the  make  out  a 

certificate  of  his  medical  attendant,  that  he  could  not  mages,  the 

be  removed  without  irreat  risk  of  his  life,  the  officer  was  Court  granted 
°  an  injunction 

induced  to  remain  at  the  Defendant's  house  until  the  to  restrain  a 

18th  ot  January  1835,  when  he  received  a  letter  from  {J|!octo^S?™  j^ 

the  Plaintiff's  solicitors,  authorising  the  Defendant's  dis*  an  action  of 

charge  on  payment  of  his  fees,  and  the  Defendant  was  brought 

accordinffiy  discharired.     That  letter  was  sent  in  conse-  against  the 

^  «.        J  t       I  1-    .         /.  messenger  of 

quence  of  an  arrangement  effected  by  the  mediation  of  the  Gourmand 

Mr.  Ridgaoay^  by  which  the  Defendant  had  consented  SJ^f^^.l^*'® 
that  the  bill  should  be  taken  against  him  pro  confessoy  law  to  pay  the 
provided  the  proceedings  were  stayed  for  six  weeks,  to  ^piicatioo* 
enable  the  Defendant  to  procure  a  transfer  of  the  mort- 
gage.    On  the  2d  of  December*  1835,  the  Defendant 
3  C  3  com- 
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1896*  '     commenced  an  action  of  tpesposs  in.  ijbe  Ckiurt  of  £^cbi|» . 
quer^  stating  his  cause  of  action  tptbe  the  br^iog  mil- 
entering  his  dwelling  house  on  the  l^h<9f  Jffniufti^ 
1885,  and  remainii^  thereia  until  thjQ  I8d^.  /of  Jhaqtftqf. 
in  the  same  year.    The  actjooi  iiras  Jfouuded  on  dm 
1  W.  1.  c.  36.  5th  role,  by  which  it .  is  wmMd  that 
**  where  the  defendant  is  in  the  custody,  of  tb^  Aer}etDlr 
at-arms,  or  of  the  messenger,  upon  an  attachnebt  or 
other  process,  the  Plaintiff  shall  within  tea  days  after . 
hb  being  taken  into  custody,  or  if  the  tast  of  such  tea 
days  shall  happen  out  of  term,  then  within  the  fintfonr' 
days  of  the  next  ensuing  term,  cau.se  the  defeadant  to 
be  brought  to  the  bar  of  the  Court ;  and  in  casa  any 
such  defendant  shall  not  be  brought  to  the  bar  witjhja 
the  respective  terms  aforesaid,  the  sherifl^  gaolari  or 
keeper,  serjeant-at-Arms,  or  messenger,  in  whose  ens-, 
tody  he  shall  be,  shall  thereupon  discharge  him  cmt  of 
custody,  without  payment  by  him  of  the  costs  of  cont 
tempt"    The  last  of  the  ten  days  after  the  SUth  of  ^&h, 
vembeTj  when  the, Defendant  was  taken  into  oustodf^j 
happened  out  of  term,  and  the  Defendant  ought,  these- 
fore,  according  to  this  provision  of  the  act,  to  have  haea- 
discharged  by  the  messenger  within  the  first  four  days 
cX  Hilary  term,  which  commenced  on  the  ISth  digr  of 
January  1835. 

The  facts  above  stated  were  supported  by  the  «fi- 
davits  of  the  messenger  and  his  officers;  no  affidi^vit 
was  filed  on  the  other  side. 

Mf .  Jamei  Stissell  and  Mr.  Beavati^  in  support  of  the 
motion. 

The  action  was  brought  by  the  Defendant  upon  the 
ground  that  he  was  illegally  detained  on  the  17th  and 
18th  of  Jankaryf  tlie  statute  requiring  that  he  aboali 

have 
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bftv^  beisn  bt-cftight  tip  to  the  bar  of  the  Court  on  tbe 
16(fk,  but  the  ttatis  of  hf^  health  being  such  that,  accord- 
ing to  the  ifertifieate  of  his  medical  attendant,  he  could 
nbt  be  renxyved  withcjut  gt^at  risk  of  his  life,  and  the 
GfScer  faaTing,  out  of  a  humane  regard  to  the  represenN 
ations  made  upon  this  subject,  cotisented  to  remain  m 
the  I>efendaiit'8  reaidenoe  tor  a  period  of  two  months. 
Iki  stricttiess  an  irregularity  was  committed,  but,  upon 
the  merits,  the  Defendant,  who  was  so  much  uidebted 
te^  the  forbearance  of  the  officer,  and  whose  life  might 
httve  been  pot  to  hazard  bjr  a  strict  compliance  with  tbe 
l^ter  of  the  act,  has  not  the  slightest  pretence  ibr  com* 
plaifiing  of  that  irregularity.  It  is  well  settled  that 
Habere  an  irregularity  has  been  committed  in  exeeuting 
the  process  of  the  Court,  this  Cotirt  will  interfere  to 
prevent  or  stay  an  action  against  its  officer.  Ptact, 
jUg.  (a),  Jfoy  V.  Hook  (ft),  Frawd  v.  Ltmrenee  {c\ 
Atton  V.  HfTon.  {d)  Where  a  sufficient  case  is  made^ 
the  Conrt  will  refer  it  to  the  Master  to  settle  a  com* 
pensation ;  but  in  a  case  like  the  present,  where  there 
is  a  total  absence  of  all  merits,  the  Court,  it  is  sub- 
mitted, will  not  only  grant  the  motion,  but,  following 
the  course  adopted  in  a  late  case  of  Andrews  v.  Walter^ 
order  the  Defendant  to  pay  the  costs  of  the  appUcationi 
in  the  terms  of  the  notice  of  motion* 

Mr.  Pemtertony  eonird. 

The  case  ot  AsfUon  v.  Heron^  which  has  been  referred 
to  in  support  of  this  motion,  is,  in  effect,  an  authority 
against  the  application,  for  in  that  case  Lord  Brougham^ 
while  he  admits  the  right  of  the  Court  of  Chancery  to 
prevent  any  other  tribunal  from  examining  questions 
arising  out  of  the  execution  of  its  orders,  observes  that 
'  •  it 

(«)  p.S4e.  edit.  W$9tU  (c)  1  J.t  W.  US. 

ih)  0tated  in  1  Dich.  619.  [d)  S  Mylne  4*  Keen^  390. 
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i6S6.  ^     it  18  not  bound,  npon  any  priBci|de,  to  exdude  lodft'Oon- 
current  jurisdiction  in  every  caae;  aadbe  adds  rh»f  j  if 
the  case  before  him  bad  disclosed  any  irregularity  pro- 
per for  the  cc^nisanoe  of  the  coaMSon  law  coartgj  he 
should,  without  hesitaticm  have  peimittcd.theLactaoB  of 
trespass  to  proceed,  (a)     Now  it  is  not  depiad»  in  the 
present  case,  that  there  was  a  wrongfiil  UBprisoQflBent, 
which  is  a  proper  subject  for  the  cognisance  of  a 
common  law  court.     The  Court  will  not  assume^  upon 
er  jXET^^  aflBdavits,  that  the  messenger's  officer  resided 
for  two  months  in  the  house  of  the  Defendant  for  the 
sole  purpose  of  consulting  the  Defendant's  comfort  and 
accommodation ;  nor  will  it  interfere  to  stop  a  legal  pro- 
ceeding in  vindication  of  the  rights  of  the  subject,  and 
involving  a  question  of  so  much  importance  as  personal 
freedom,  unless  some  strong  ground  is  shewn  for  its 
interference.     Even  if  the  Court  should  be  inclined  to 
grant  the  injunction,  the  Defendant  is  entitled  to  a  re- 
ference to  the  Master  to  assess  the  damages  which  he 
has  sustained,  {b) 

The  Master  <^the  Rolls. 

The  jurisdiction  of  this  Court  has  been  long  estab- 
lished with  reference  to  acts  done  by  its  own  officers  in 
the  discharge  of  their  duty.  Even  where  an  irregu- 
larity has  been  committed  by  an  officer  of  the  Court, 
it  will  not  allow  an  action  to  be  brought  or  continued 
against  him,  but  will,  in  a  proper  case,  refer  it  to  the 
Master  to  settle  a  compensation.  If  any  case  had  been 
made  out,  on  the  part  of  this  Defendant,  I  should  have 
directed  a  reference  to  the  Master  in  the  usual  course. 
On  the  {25th  of  Nacember  this  Defendant  was  t^en 
into  custody  at  his  own  house,  and,  as  he  was  then  in 
such  a  state  of  health  that  it  was  impossible,  widiout 

risk 

(a)  2  J^fylne  ^  Keen,  897.  (5)  PMKpB  v«  Wckh,  S  Rmts. 

4"  Afjflne,  638. 
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risk  of  his  life,  to  remove  him,  the  officer,  out  of  tender-  1B87. 
kiete  to  him,  remained  in  his  house.  It  was  only:  from 
die  contimnad  iU  health  of  the  Defendant  that  the  rule, 
reqmiiig  that  he  should  be  brought  to  the  bar  of  the 
Court,  was  not  literally  acted  upon  before  the  16lh  of 
January^  and  the  terms  of  the  act  complied  with.  Under 
sttch  cnrcuttistances  it  seems  to  me  impossible  that  the 
Defendant  can  make  out  a  case  for  damages  before  any 
tribunal.  The  moticm  must,  therefore,  be  granted,  and 
also' the  costs  of  the  application,  according  to  the  terms 
of  the  notice  of  motion. 

Injunction  granted,  with  costs  of  the  motion. 


BUXTON  V.  BUXTON.  Jufyss. 

fNN  BUXTON,  by  her  will,  dated  the  19th  of  Atettotrix 

June  1816,  devised  her  real  estates  to  trustees  ^hj!iJfiiof  h» 

upon  trust  to  sell  and  invest  12,000/.  in  the  funds,  and  mother,  a 

to  stand  possessed  thereof  upon  trust,  as  to  one-third,  SohitiM  by*" 

for  her  daughter  Jlfa;;y  for  her  life,  and  after  her  de-  ^»nt*/a8uin 

cease,  upon  trust  for  her  children  equally,  and  if  she  also  an  iia- 

should  die  without  children,  then  upon  trust  for  the  J^'^'  "*  J-j* 

benefit  of  the  testatrix's  other  daughters  and  their  chil-  mother's  pcr- 

dren  in  manner  therein  mentioned.     And  the  testatrix  *J|"*  i^Sm 

made  similar  provisions  as  to  the  remaining  two-third  of  1000/., 

parts  sooi'  She 

then  gave  2\L 
to  each  of  her  executors,  and  proceeded  as  follows;  —  '*  Forasmuch  as  the  amount 
of  my  property  is  not  yet  ascertained,  the  same  awaiting  the  settling  of  my  late 
mothers  affairs,  my  will  is  that,  if  my  money  and  personal  estate  should  not  be 
sufficient  to  pay  the  said  legacies  in  full,  the  legatees  ^ati  make  an  abatement.'* 
She  then  disposed  of  her  turniture,  plate,  &c.  and  of  the  residue  of  her  money 
and  personal  estate : 
Held,  that  the  testatrix's  will  was  not  an  ezecutioa  of  her  power. 
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18S7.  parts  of  the  12,000/.,  directed  to  be  inrested,  Ibr  her 
other  two  daughters.  The  will  contained  a  provisd,  that 
in  case  any  one  or  more  of  her  daughters  sboald  hapfxtti 
to  die  unmarried,  then  it  shodM  be  lawful  Tor  her 
trustees  or  trustee  for  the  time  being  to  raise  out  of  Ate 
third  part  or  share  of  such  daughters  so  dying  tnht 
niarried,  any  sum  or  sums  of  money  not  exceeding  in 
the  whole  the  sum  of  20002.  sterling,  and  to  pay  Ae 
same  to  such  person  or  persons  in  such  manner  9S 
each  sudi  daughter  so  dying  should,  by  her  last  w9I 
and  testament  in  writing,  or  any  oodicH  or  codicils 
thereto,  or  any  writing  in  the  nature  of  or  purporting  to 
be  her  last  will  and  testament  or  codicil,  direct  and 
appoint. 

By  a  codicil  to  her  will,  the  testatrix  reduced  the 
IS,0002»  so  directed  to  be  invested,  to  10,500JL,  and  out 
of  the  residue  of  the  monies  arising  from  the  prodooe 
of  the  sale  of  her  real  estates,  after  the  appropriation 
of  the  10,500/.  for  the  benefit  of  her  daughters,  she 
gave  the  legacies  therein  mentioned,  and  she  direeted 
that  the  residue  of  the  sale^-monies,  if  any,  ^KNild  &M 
into  the  residue  of  her  personal  estate ;  and  by  another 
codicil  she  gave  the  residue  of  her  persooal  estate 
equally  between  all  her  children. 

The  testatrix  died  on  the  2d  of  May  1830,  leaving 
three  sons  and  three  daughters  surviving  her. 

Maty  Buxton^  the  daughter  above  named,  died 
unmarried,  having  made  her  will,  dated  the  4th  of 
March  1831,  in  the  following  words :  —  *«  This  is  the 
last  will  and  testament  of  me,  Mary  Buxton^  of  Cant' 
bridge^  in  the  county  of  Cambridge^  spinster.  First,  I 
give  to  my  sister  Keziah^  the  wife  of  the  Reverend  Dr. 
Bickard  Bamsdeth  the  sum  of  lOOQ^     Also  to  my 

niece 
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nkj?e  Jifari^i  the  wife  of  Frederick  Bandall,  the  sum 
of  500/.:  also  tx>  my  niece  Jnna  Maria  Arnold  the 
like.f^iw  ^  50(^K  Abo  J  give  to  each  of  my  executors 
th^fum^of  SU4;  andiaasmuch  as  the  amount  of  my 
TfTfiffPH^tj  M  pot  yet  ascertained,  the  same  awaiting  the 
settling  of  my  hfi/^  mother's  afiairs,  my  will  is^  that  if 
my  money  and  personal  estate  should  not  be  sufiBcient 
to  jiay  the  said  Iq^ies  in  full,  each  of  the  said  legatees 
shall  respectively  make  a  rateable  and  proportionable 
abi^ement  of  their  respective  l^acies.  And  as  to  all 
my  fiimiture^  plate,  china,  and  wearing  q)parel,  except* 
ing  such  things  as  I  may  otherwise  dispose  of  by  any 
written  directions  in  my  own  handwriting,  J  give  the 
same  to  my  said  niece  Anna  Maria  Arnold.  And  all 
the  rest,  residue,  and  remainder  of  my  money  and  peiv 
3aiial  estate,  I  give  to  and  amongst  the  children  of  my 
btDCber  Isaac  Buxton^  that  shall  be  living  at  my  decease, 
equally  to  be  divided  between  them,  share  and  share 
aUke. 
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The  questbn  was  whether  the  will  of  Mary  Buxiam 
WM  a  good  execution  of  her  power. 


Mr.  Cooper^  Mr.  Spence,  Mr.  Bogertj  and  Mr.  JVil^ 
brahamt  for  parties  entitled  in  default  of  appointment. 

As  there  is  no  reference  either  to  the  power  or  to 
the  subject  of  the  power,  the  will  cannot  operate 
as  an  execution  of  the  power:  Sir  Edward  Core's 
case  (a),  Andrews  v.  Emmot  (J),  Webb  v.  Honnor  (c). 
The  circumstance  of  the  testatrix  having  given  the 
sum  of  2000/.  in  legacies,  and  21/.  to  each  of  her 
executors  can  raise  no  inference  which  can  be  judicially 
acted  upon  as  to  her  having  had  in  her  contemplation 

the 

(a)  6  Co.  IS.fl.  {e)  iJ.^W.  3$i. 

(A)  8  Bro.  C.  C.  wy. 
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IB97>.       tfae  sum  over  which  Bhe  had  a  power  ^fdiqiodtiMu  fo' 
cXm^f  V.  Tucker  {a)  the  testatrix,  who  had  a  pow«r  ^ 
appointing  by  will  to  lOOL,  bequeathed-  the  titaol  stim, 
together  with  her  household  fomicur6,'pla€et'&6^  afid 
yet  Sir  W.  Grants  though  be  had  no  daobt  \b  hia  own 
private  opinion  as  to  the  intention  of  the  teatatfte,  hidd 
that  the  bequest  could  not  operate  as  an  execatiMi  ^  the 
power.    The  testatrix  directs  an  abatement  of  these  lega^' 
ciesy  if  the  amount  of  her  property  or  of  her  money  and 
personal  estate,  which  she  describes  as  contingent  upon 
tlie  settling  of  her  mother's  affiiirs,  should  be  insofici^t 
to  pay  them.    As  she  had  an  interest  in  the  residue 
of  her  mother's  personal  estate,  there  is  nothing  in  this 
part  of  the  will  which  might  not  well  apply  to  that  part 
of  her  property  which   she  might  derive  fma  tiiat 
source;  and  there  is,  consequendy,  nothing  to  raiase  an 
inference  that  she  erroneously  described  that  property 
over  wltich  she  had  only  a  power  of  disposition  as  A«r 
money  and  personal  estate.     She  afterwards  dispastt 
of  the  rest  and  residue  of  her  money  and  personsl 
etaste,  so  that,  although  her  intention  possibly  night 
be  to  exercise  her  power,  there  is  no  reference  to  the 
subject  of  the  power  which  can  enable  the  Court  to 
give  effect  to  that  intention. 

Mr.  Pemberton,  contra^  admitted,  that  although  the 
disposition  of  the  exact  sum  over  whidi  she  had  a 
power  of  disposition  could  leave  no  doubt  of  her  in** 
tention  to  execute  her  power,  yet  that  circumstsn^ 
would  not,  according  to  the  decided  cases,  be  suffi- 
cient, unless  she  had  referred  to  the  instrument  which 
created  the  power ;  but  he  contended  that,  in  this  case, 
there  was  a  reference  to  that  instrument,  inasmuch  as 
she  referred  to  the  possibility  of  her  mother's  property 

not 

(a)  9Mer.S53, 
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not  bfiog  tuAdent  to  satisfy  the  legacies  she  had        MW* 
ftaiewMialy  giKen  by-  way  of  appointment.     She  first 
^ppointa  U>  Ifae  2000A  by  giving  legacies  to  that  exact 
itmoupt;'  sheiUfXt  givea  twenty  guineas  to  each  of  her 
^aeouior^  of  lOdurse  -out  of  her  personal  estate,  and 
ttev  direota  that  i%  upon  the  settling  of  her  mother's 
sffiarsi  there  ahonld  not  be  sufficient  to  pay  the  2000/L 
oyer,  which  die  had  just  exercised  her  power,  and  if  her 
owa  money  and  personal  estate  should  not  be  sufficient  to 
make  good  the  deficiency,  then  the  l^atees  should  make 
a  rateable  abatement.     She  then  proceeds  to  dispose  of 
her  fumiture,  &c.  and  of  the  residue,  if  any,  of  her  per- 
sonal estate.    The  division  between  that  part  of  her  will 
in  which  she  disposes  of  the  property  over  which  die, 
had  a  power  of  disposition,  and  of  the  property  whidi 
did  or  might  constitute  her  personal  estate  is  plainly 
distinguishable,  and  there  is  a  sufficient  reference  to  her 
mother's  will,  the  instrument  creating  the  power.      He 
sdecned  to  Hughes  v.  Turner  (a),  a  case  in  which  this 
subject  bad. been  much  considered^  and  in  which  the 
deciaion  of  Sir  John  Leach  had  been  reversed  upon  a 
pdbearii^  before  the  present  Xord  Chancdlor,  when 
Mastered  the  Rolls. 

Mr.  Cooper^  in  reply. 

The  Master  rf  the  Rolls  was  of  opinion  diat  the 
will  of  Mary  BuxUm  was  not  an  execution  of  her 
power. 

(a)  Now  reported  in  5  M^w  4*  Keen^  666. 


CASES  IN  CHANCeitT. 


^•«^-  COVENTRY  V.  COVENTRY. 

The  trustees    ^HE  bill  was  fikd  by  the  Earl  of  Omtitry,  Sir  B/Bgh- 
id^'Sr  Gn-^iy,  and  the  Hon.  George  Bmkif,  who  were 

being  desiroos  the  trustees  of  the  settlement  maile  on  the  thamage  nf 
fromlhe^        T^moi  mUiam  CaverOnf  and  his  wife,  agmnst  J%i 


trusts  in  cop-    WiUiam  Coventry  and  his  wife,  and  the  children  of  tie 
sequence  of  ,         .  .  «.,«.. 

the  respon-      inami^e>  and  against  the  trustees  of  the  Weshmnaer 

''h'^'S^db         ^^^  Insurance  Society  and  other  parties,  tncombrancers 

were  exposed   Upon  the  property  in  which  T%amas  JV.  Cooenify  was 

t?e  te^nanT       interested  as  tenant  for  life  under  his  marriage  settle- 

for  life,  in         ment 
repeatedly 
chaining  the 

^d  f  ^d  ^         The  bill»  after  stating  the  marriage  settlement,  and 
with  annuities  that  the  marriage  took  effect  in  Jiify  182S,  proceeded  to 
cumbran!^  ^^   *^^  ^^^^  indentures  of  assignment,  dated  respeetivdy 
filed  a  bill  to    hi   April  1827,  June  1897,  Marrh  1828,  and  Jt^mt 
froSe"*"^   1883,  by  which  Thomas  W.  Cooentty  assigned  his  life 
trusts,  and  for  interest  in  the  several  trust-funds,  comprised  in  the  set- 
ment'ofnew     tlement,  therein  mentioned,  to  the  trustees  of  the  Wed- 
trustees  under  minster  Life  Insurance  Society,  for  securing  to  Aem  the 
of  the  Court,    several  annuities  therein  mentioned.    It  then  stated  an 
grimtod^T    i**^®"^"^«  whereby  Thomas  W.  Coventry  covenanted  to 
relief  sought    indemnify  the  parties  thereto,  who  had  become  ball  fin* 
and^  ordered    ^i<i^  1"  a  certun  action,  and  demised  to  them  certahi 
the  costs  to      hereditaments  comprised  in  the  settlement  for  ninety-tdnfe 
the  interest  of  J^rS)  i^  he  should  so  long  live,  by  way  of  further  security 
the  tenant  for  ^pon  the  trusts  therein  mentbned     The  bill  stated  other 
annuities  and  incumbrances  charged  upon  the  life-interest 
of  Thomas  fV.  Cooentry  in  the  estates  or  furids  com- 
prised in  the  settlement,  and  that  the  estates  comprised 
therein  had  been  sold  by  the  PlaintifFs  at  his  request, 
by  virtue  of  a  power  given  to  them  by  the  settlement, 

and 
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and  that  the  produce  of  such  sale  had  been  inyested  by  I88i7. 
the  PlaiDti£&  in  the  purchase  of  8  per  cent  bank  an- 
nuities ;  and  that  such  trust*funds  had  been  charged  by 
Thomas  W*  CoFventry  with  another  annuity,  and  that 
notices  of  the  seyeral  incumbrances  and  assignments  of 
his  interest  la  the  trust^funds  had  been  served  upon  the 
FlaintiS^  and  that  the  Plaintiffs  were  made  responsible, 
as  they  were  advised,  for  the  due  application  of  the 
interest  and  dividends  of  the  trustp>funds  to  the  payment 
of  the  several  annuities  and  charges,  they  never  having 
contemplated,  when  they  consented  to  become  the  trus- 
tees of  the  settlement,  that  they  should  be  exposed  to 
such  liabilities,  but  intending  only  to  undertake  the 
trusts  for  Thomas  TV,  Covenity  and  hb  family.  The 
bill  stated  that,  for  these  reasons,  the  Plainti£&  were 
desirous  of  being  discharged  from  the  trusts  of  the  settle* 
ment,  and  that  they  had  applied  to  the  Defendant  Thomas 
W.  CaverUty  to  appoint  new  trustees  in  their  place,  and 
that  such  applications  had  not  been  complied  with ;  and 
it  prayed  that  they  might  be  discharged  from  being 
trustees  of  the  trust-funds  under  the  settlement,  and 
that  proper  persons  might  be  appointed  in  their  place 
under  the  direction  of  the  Court,  and  that  their  costs, 
charges,  and  expenses  might  be  paid. 

The  decree  sought  by  the  Plaintiffs  was  not  resisted 
by  any  of  the  Defendants,  and  the  only  question  was, 
whether  the  costs  were  to  be  borne  by  the  tenant  for 
life,  or  to  be  paid  out  of  the  trust  funds. 

Mr.  Pemberion,  for  the  Plaintifis. 

Mr.  Beales^  for  the  tenant  for  life. 

Mr.  PayrUer^  Mr.  Parry^  Mr.  Beavan^  and  Mr,  Elms- 
Uy^  for  the  other  Defendants. 

The 
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18S7.  The  Master  of  the  Rolls. 

The  relief  sought  by  the  Plamtifis  is  to  be  discharged 
from  the  trusts  of  the  setdemeat,  madexvi  the  marriage 
of  Thomas  TV.  Coventry  and  his  wife,  and  to  have  new 
trustees  appointed  under  the  dh^eoCioiiof  tIie'Goart,*if\ 
i^pearing  upon  the  pleadings  that,  in  ooDseqmnee  of  Olit  ' 
embarrassed  state  of  the  fund  occasioned  by  himself  tlie 
tenant  for  life  has  been  unable  to  procure  new  trustees. 
Are  these  trustees,  under  the  circumstances  stated  in  the 
bill,  to  go  on  in  the  execution  of  a  trust  which  they 
undertook  only  for  the  benefit  of  the  tenant  for  life  and 
his  family,  but  which,  by  his  conduct,  has  inv<dFed  tbem 
in  difficulties  and  responsibilities  which  they  never  con- 
templated ?     I  am  of  opinion  that  they  are  not     I  had 
lately  occasion   to  consider  (a)   the   case  of  a  trostee 
coming  without  any  reason  to  be  discharged  from  the 
trust  at  the  expense  of  the  estate,  and  I  did  not  think 
that  the  estate  ought  to  bbar  the  expense*    These  trustees 
do  not  seek  to  be  discharged  without  reason,  bat  in 
consequence  of  the  acts  of  the  tenant  for  life,  and  being 
of  opinion  that  they  are  entitled  to  the  relief  sought  by 
the  bill,  the  only  question  is,  who  are  to  pay  the  costs. 
Are  the  trustees  to  pay  them  ?     Certainly  not ;  neither 
ought  the  estate,  under  the  circumstances,  to  be  bur- 
theued  with  the  costs,  and  I  think  they  will  be  properly 
paid  out  of  the  interest  of  the  tenant  for  life. 

(a)  Howard  y,  RkodeSf  1  KeetiySSl. 
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DOWSON  r.  BELL.  Jdntsa.     » 

f^BOBGE  DOmON,  by  his  will,  dated  the  26th  J^^t^^J" 

^^  of  January  1816,  after  reciting  that  he  had  sur-  singular  the 

rendered  certain  copyhold  messuages  and  lands  to  the  ^nd^^Voate'V 

use  of  Join  Bell  and  John  Simpson^  to  hold  to  them  and  his  copyhold 

their  sequds  in  right  upon  the  truste  of  his  will,  devised,  M,"pned°to^ 

dedared,  and  appointed  that  all  and  singular  the  rentSf  maintenance 

issues,  and  profits  of  his  copyhold  messuages,  lands,  dren,  untiF 

tenements,  and  hereditamente  therein  described  should  ^^^  youngest 

should  have 
be  paid  and  applied  towards  the  maintenance  and  edu-  atuined 

cation  of  all  his  sons  and  daughters,  and  such  child  or  ^^^•''^^'^"tl 

children  as  his  wife  Hannah  Dawson  might  be  enceinte  meantime  and 

with  at  the  time  of  his  decease,  until  the  youngest  of  ^*annuity\o 

them  should  haye  attained  the  age  of  twenty-one  years,  his  wife,  so 

but  subject  nevertheless  and  in  the  mean  time  charged  should  con- 

and  chargeable  with  the  payment  of  the  annuity,  yearly  ^9"®  ^^ 

rent-charge,  or  sum  of  12^  to  his  wife,  so  long  as  she  upon  his 

should  continue  his  widow,  and  which  annuity  he  thereby  ^u*j 5^^-  • 

directed  should  be  paid  to  her  by  equal  half-yearly  pay-  twenty-one, 

ments,  the  first  payment  to  commence  and  be  made  and  singular 

within  six  calendar  mouths  next  after  his  decease,  and  his  said  copy- 

...  J  1*       •  r  .    ^o\d  lands 

With  such  power  and  remedies  m  case  of  non-payment  among  all  his 

thereof,  as  landlords  were  by  law  entitled  to  for  recover-  children 

ing  of  arrears  of  rent;  and,  upon  his  youngest  child  he  devised  all 

attaining  his  or  her  age  of  twenty-one  years,  then  he  ??^ijllif"i j^ 

gave,  devised,  and  bequeathed  all  and  singular  the  said  tithes  and 

copyhold   messuages,  lands,  tenements,  and  heredita-  Ih^gamemisu 

ments  and  premises,    with  the   appurtenances,  equally  as  he  had  de- 
clared respect- 
^Dw>,   ing  his  copy- 
hold estates, 
subject  to  the  annuity  to  his  wife;  and  he  bequeathed  the  use  of  all  his  hous^ 
hold  goods  and  furniture  to  his  wife,  so  long  as  she  should  continue  hb  widow : 

Held,  that  the  widow  was  entitled  both  to  the  benefits  giYen  by  the  will  and  to 
her  dower. 

Vol.  L  SD 
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1837*       untOy  between,  and  amongst  all  and  every  his   chjl- 
^dren  then  living,  their  respective  heirs,  sequek  in  right, 
and  assigns  for  ever,  to  take  as  tenants  in  common. 
The  testator  there  gave  and  demised  all  bis  ireehold 
tithes,  and  all  his  freehold  messuages,  lands»  tenements, 
hereditaments,  and  premises,  situate  as  therein  described 
or  elsewhere,  unto  the  said  John  Bell  and  John  Simpson 
upon  the  same  trusts,  and  for  the  same  ends,  intents, 
and  purposes  as  were  thereinbefore  expressed  and  de- 
clared, concerning  his  copyhold  or  customary  estates 
(subject  also  to  the  payment  of  the  said  annuity  or 
yearly  rent-charge,  or  sum  of  12/.  to  his  wife,   with 
the  like  remedy  in  case  of  non-payment  thereof)  until 
the  youngest  of  his  said  children  should  have  attained 
his  or  her  age  of  twenty-one  years ;  and  upon  his  or 
her  attaining  that  age,  then  he  gave  and   devised  all 
and  singular  his  freehold  messuages,  lands,  tenements, 
tithes,  hereditaments,  and  premises,  equally  unto,  be- 
tween, and  amongst  all  and  every  his   said  children 
then  living,  their  respective  heirs  and  assigns  for  ever, 
to  take  as  tenants  in  common ;  and  he  gave  and  be- 
queathed the  use  of  all  his  household  goods  and  furniture 
to  his  wife,  so  long  as  she  should  continue  his  widow, 
and,  from  and  after  her  death  or  marriage,  he  gave 
bequeathed  the  same  unto,  between,  and  amongst  bis 
daughters,  to  be  divided  amongst  them  at  the  discretion 
of  bis  trustees.     He  gave  and  bequeathed  his  horses, 
cows,  sheep,  and  stock  of  cattle,  and  all  the  rest  and 
residue  of  his  personal  estate  and  effects,  unto  his  wife 
Hannah  Damson ;  and  he  appointed  his  wife  executrix 
of  his  will. 

The  question  was,  whether,  upon  the  construction  of 
this  will,  the  testator's  widow  was  entitled  both  to  the 
benefits  given  to  her  by  the  will  and  to  her  dower. 

Mr- 
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'  Mr.  Pmberton  and  Mn  Snyth,  for  the  widow,  con-  18S7.^ 
tended  that  there  was  nothing  in  the  language  of  this  will 
to  brbg  the  case  within  the  principle  upon  which  ViUa 
Beat  V.  Lord  Galway  (a),  Miall  v.  Brain  {b),  Roadley  v. 
Dixon  {c)^  and  cases  of  that  class  had  been  decided, 
where  the  particular  dispositions  of  the  will  were  held 
to  be  inconsistent  with  the  claim  to  dower.  The  will 
in  this  case  was  very  similar  to  that  in  the  case  of  Pitts 
v.  Snowden  (ef),  where  Lord  Hardwicke  held  that  the 
widow  was  entitled  both  to  her  dower  and  to  the 
annuity.  As  to  the  gift  of  the  use  of  the  furniture,  no 
inference  could  be  drawn  from  that  circumstance ;  nor 
was  there  any  thing  in  the  expression  **  all  his  lands  ** 
inconsistent  with  the  widow's  claim  to  dower,  for  the 
devise  of  all  his  lands  to  the  trustees  must  be  under- 
stood to  be  a  devise  of  his  whole  real  estate,  subject  to 
the  legal  incident  which  gave  the  widow  a  tide  to  one- 
third.  The  case  fell  within  the  class  of  decisions  which 
had  established  the  wife's  right  to  dower,  unless  an 
intention  to  exclude  her  from  it  could  be  clearly  col- 
lected from  the  will.  Pearson  v.  Pearson  (e)j  Foster 
v.  Cook,  (g) 

Mr.  Purvis  contrdy  contended,  that  the  gift  of  "all" 
the  testator's  estates,  for  the  purposes  of  his  will,  was  in- 
consistent with  the  abstraction  of  one  third  of  those 
estates  for  dower  in  addition  to  the  benefits  given  by 
the  will  to  the  widow,  and  that  the  remedy  by  distress 
for  enforcing  payment  of  the  annuity  applied  to  all  the 
testator's  lands,  and  was  consequently  inconsistent  with 
an  intention  to  devise  only  two-thirds  of  them.     It  must 

be 

(a)  Ambl.$S9.'i  and  more  fully         (d)  1  Bro.  C.  C  ^92.  lu 
in  1  Bro.  C.  C.  S92.  n.  (e)  1  Bro.  C.  C.  898. 

(b)  4  Mad.  1 19.  {g)  S  Bro.  C.  C.  347. 
(e)  3  Ruu.  198. 

3  JD  2 
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1837*       be  admitted,  however,  that  those  oonsideratioDS  had  not 
^^^^^^"^'^     prevailed  in  some  of  the  cases    to  which  they  were 
V.  equally  applicable. 

7^  Master  qfthe  Rolls. 

That  the  testator  had  himself  no  intention  to  leave 
to  his  wife  her  claim  to  dower,   when  he  made  tips 
will,  cannot  be  reasonably  doubted,  but  the  question  is 
whether  the  devise  is  of  such  a  nature  as  to  be  Idcoq- 
sistent  with  the  enjoyment  of  dower  by  the  widow.    In 
the  consideration  of  this  question,  when  a  testator  speaks 
of  all  his  estates,  he  must  be  held  to  mean  all  his  estates 
subject  to  the  legal  rights  against  them,  and  among  these 
is  the  wife's  right  to  dower.     In  this  case  the  testator 
gives  all  his  freehold  messuages,  lands,  and  tenements 
upon  the  same  trusts  as   he  had  declared  respecuog 
his   copyhold   estates,   subject  to  the  payment  of  the 
annuity  to  his  wife,  and  I  cannot  say  that  this  devise  is 
clearly  inconsistent  with  the  enjoyment  of  dower  by  the 
wife.     She  must,  therefore,  be  declared  to  be  enutled 
both  to  the  annuity  and  other  benefits  given  by  the  wil', 
and  to  her  dower. 
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HARRISON  V.  HARRISON.  Aug.A.s. 

^M"^HE  will  of  WiUiam  Harrison,  so  far  as  it  is  material,  A  testator 

-■■    was  in  the  following  words:  I  give  and  devise  to  forms* lands 

my  brother  John  Harrison^  and  Thomas  Bainton,  and  ^'*^??»  *"^ 

their  heirs,  all  those  my  farms,  lands,  estates,  and  here-  ments,  and  all 

ditaments,  situate  in  the  parishes  of  Thornton  and  Picker-  °**"®''  **'■  ""^^^ 
'^  estate,  upon 

tng,  and  my  lands,  estates,  and  hereditaments,  situate  at  trust,  to  re- 

Norlh  Trodingham,  and  all  other  my  real  estate  whatso-  and^profilT"^' 

ever  and  wheresoever,  upon  trust  to  receive  the  rents  and  and  pay  to  hit 

profits  of  the  same  respective  estates,  and  to  pay  there-  herlife!?n  case 

out  yearly  to  my  wife  Ann  durinir  her  life,  in  case  she  **"®  should 

.  . ,  ,  .         .  ,  ^  continue  his 

continue   my  widow,   but  not  otherwise,  the   sum   of  widow,  the 

200/.  by  equal  half  yearly  payments,  the  first  payment  ^^^f^^^ 

to  commence  and  be  made  at  the  end  of  six  months  same  rente 

next  after  my  decease ;  and  also  out  of  the  same  rents  UHIp/^I^*' !? 
^  '  inamtain  and 

and  profits  well  and  sufficiently  to  maintain  and  educate  educate  his 

my  son  John  Sainton  Harrison  during  his  minority,  and  minority"  and' 

place  the  surplus  of  the  same  rents  and  profits  out  at  '°  P'"*^®  !**? 
f  surplus  of  the 

interest  on  mortgage,  or  on  government  security,  to  same  rents  and 

accumulate  until  my  son  shall  attain  the  age  of  twenty-  fntere*  t^m"' 

one  years,   and  on  my  son   attaining  that  age,  upon  son  should 

trust  to  pay  to  him  all  the  money  which  shall  then  have  one  and  wl.en 

accumulated  by  virtue  of  the  trust  aforesaid,  or  make  **"  ?o"  should 

over  and  deliver  to  him  the  securities  for  the  same  after  one  to  pay 

deductinir  all  proper  expenses  incurred  in  the  trust;   ^J*"™  tjleac- 
°  '^     '^  '^  '   cumulations, 
and  when  my  son  John  Sainton  Harrison  shall  attain  and  let  him 

the  age  of  twenty-one  years,  he  shall  be  let  into  the  of ^f hS^^a" 

possession  or  receipts  of  the  rents  and  profits  of  all  my  real  estates^ 

. ,   lands,  and 
sa*d   hercdita- 

niente,  subject 
to  the  annuity  to  the  widow : 
Held,  that  the  testator's  widow  was  entitled  both  to  the  annuity  and  to  her 
dower  out  of  the  devised  estates. 

SD  S 
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_  1837.       said  real  estates,  lands,  and  hereditaments,  wi&  their 

Harrisok     '^spective  appurtenances,  to  hold  and  enjoy  the  same 

V.  according  to  the  different  natures  and  tenures  thereof 

ABRisoK.     respectively,  unto  him,  his  heirs  and  assigns  for  erer, 

subject  nevertheless  to  the  said  annuity  to  his  mother 

during  her  widowhood. 

After  the  date  of  the  will,  John  Harrison^  the  testatoi^s 
brother,  died  intestate  as  to  his  real  estate,  which  de- 
scended upon  the  testator. 

The  testator  died  on  the  10th  of  November  1 829,  with- 
out having  republished  his  will,  leaving  Ann  Harrison^ 
his  widow,  surviving  him ;  and  the  question  was  whether 
Ann  Hmrison  the  widow  was  bound  to  elect  between 
the  annuity  given  by  the  will,  and  her  dower  out  of  the 
devised  estates. 

Mr.  Macphersonj  for  the  widow,  submitted  that  the 
gift  of  an  annuity  to  the  widow  out  of  all  the  testator's 
real  estates  raised  no  implication  of  an  intention,  on  the 
part  of  the  testator,  to  exclude  her  from  dower,  and  that 
she  was  consequently  as  fully  entided  to  dower  out  of 
the  devised  as  out  of  the  descended  estates,  and  he  cited 
Foster  v.  Cook,  (a) 

Mr.  Loftus  Lowndes,  contra,  contended  that  the  tes- 
tator's direction  to  accumulate  the  surplus  of  the  rents 
and  profits,  until  his  son  should  attain  the  age  of  twenty- 
one,  shewed  that  the  testator  meant  to  give  his  whole 
estates  to  his  trustees  discharged  from  dower,  and  tlia 
the  word  surplus  bad  been  held  to  have  that  effect  m 
the  case  of  Jones  v.  CoUier.  (6)     Sir  Thomas  Sei»ett  there 

said  the  testator  "  expresses  himself  with  r^pect  to 

^  rents 

(«)  S  Bro.  C.  C.  547,  (6)  Amlil.  730. 
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xents  and  profits^  so  as  to  exclude  all  idea  of  dower.        las?. 
He  directs  the  surplus  rents  and  profits,  subject  as  afore-  -,JL    j  '    ' 

•J  I  I.     1  »ni  .       t'^  n  1  .  ^        tlAHaXSON 

said,  to  be  applied.     This  diners  from  the  expression  of  r. 

kis  estaie^  which  might  admit  of  claim  of  dower.'*  Habrison. 


The  Master  of  the  Rolls.  Aug,  5. 

The  principle  applicable  to  cases  of  this  kind  is  that, 
where  a  testator  makes  a  provision  for  his  widow  out  of 
his  real  estates,  she  will  not  be  excluded  from  dower, 
unless  the  enjoyment  of  dower,  together  with  the  provi- 
sion made  by  the  will,  appears  to  be  inconsistent  with 
the  intention  of  the  testator,  as  it  is  to  be  collected 
from  the  language  of  the  will.  The  application  of  this 
principle  has  frequently  occasioned  considerable  diflS- 
culty,  and  the  cases  are  somewhat  conflicting.  A  mere 
rent-charge  to  a  wife  has  been  held  not  to  be  a  bar  of 
dower  in  the  absence  of  circumstances  shewing  an  in- 
tention to  exclude  her  from  it.  In  the  case  o(  Jones  v. 
Collier^  which  bears  very  closely  upon  the  present  case, 
a  direction  by  the  testator  to  apply  the  surplus  of  the 
rents  and  profits  of  the  devised  estates  to  the  education 
of  his  grand  niece  was  considered  by  Sir  Thomas  Sewell 
as  an  indication  of  the  testator's  intention  to  exclude  the 
wife  from  the  enjoyment  of  dower.  Sir  Thomas  Sewell 
thought  that  a  gift  of  the  surplus  of  the  rents  implied 
a  devise  of  the  entire  estates.  In  the  present  case  the 
will  is  distinguishable  from  that  in  the  case  oi  Jones  v. 
Collier.  The  testator  does  not  here  begin  his  will  by 
charging  a  particular  estate  with  the  payment  of  an 
annuity  to  his  wife;  but  he  devises  to  his  trustees 
his  farms,  lands,  estates,  and  hereditaments  therein 
mentioned,  and  all  other  his  real  estate  whatsoever 
and  wheresoever,  upon  the  trusts  therein  mentioned,  the 
first  of  which  is  to  pay  an  annuity  to  his  wife«  PrimA 
3  2)  4  facie 


Habjuson. 
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}^97.       facte  his  farms,  lands,  estates,  and  hereditamentSi  and 

^^^^^"^     all  other  his  real  estate  must  mean  the  real  estate  of 

Harbison 

«.  which  he  had  the  power  of  disposing,  which  woald  be 

his  real  estate  subject  to  lawful -claims,  and  one  of  those 
lawful  claims  would  be  the  dow^r  of  hif  Y^fe.    The 
surplus,  therefore,  of  which,  in  a  subae^ueat  part  of  the 
will,  he  directs  the  application,  would  be  the  surplus 
subject  to  that  lawful  claim.     Comparing  the  will  in 
this  case  with  the  will  in  Jones  v.  Collier^  and  consider- 
ing the  general  principles   upon  which   the   cases  of 
Pearson  v.  Pearson  (a),  Foster  v.  Cook  (ft),  and  other 
cases  of  this  class   have  been   determined,    I  am  of 
opinion  that  the  provision  made  by  this  testator  for  bis 
wife   is   not  inconsistent  with  the   intention   that  ^e 
should  enjoy  her  dower,  and  that  she  is  entitled,  there- 
fore, both  to  the  annuity  and  to  her  dower  out  of  the 
whole  of  the  real  estate  of  the  testator. 

(«)  1  Bro.  C.  C.  892.    ,  (b)  5  Bro.  C.  C.  547. 
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}»  .{;  ..  irr  >:••;'{' ri  Hi    i-    ■      -  18Sd« 

.."    •.  I  «    '/   ii    ' .   ^*    '!:«■•"; 

•    .  :  .    •     i  I'        e-         iBETWfiEN  1836. 

Jttllff  27y  28* 

The  Right  Hon.  RtCHARD  Earl  of  GLENGAL,       aTop.  7. 
and  MARGARET  LAURETTA  his  Wife 

PlaintiflTs, 

AND 

BENJAMIN  BARNARD,  The  Hon.  EDWARD 
THYNNE,  commonly  called  Lord  EDWARD 
THYNNE,  and  ELIZABETH  bis  Wife,  The 
Hon.  HENRY  THYNNE,  commonly  caUed  Lord 
HENRY  THYNNE,  The  Hon.  and  Rev.  JOHN 
THYNNE,  Clerk,  commonly  called  Lord  JOHN 
THYNNE,  WILLIAM  ASTELL,  MARGARET 
MELLISH,  Widow,  and  WILLIAM  TOOKE 

Defendants. 

(By  supplemental  Bill.) 

BETWEEN 

The  same  Plaintiffs, 

AND 

Lady  MARGARET  BUTLER,  infant  Daughter  of 
the  Plaintifis  -  -  Defendant. 

npHE  bill  was  filed  by  the  Earl  and  Countess  of  Gler^  A.  having  in- 

ga2^  against  the  above  named  Defendants,  to  have  the  atumoV 

trusts  of  the  wiU  of  the  testator  William  Mellishj  carried  money,  in 

punuance  of 
mtO   a  settlement, 
by  way  of 
portion  for  one  of  his  daughters,  and  having  given  a  bond  for  the  payment  of  a 
further  sum  at  his  decease,  entered  into  an  agreement  with  B.  to  make  a  provision 
for  his  unmarried  daughter,  on  her  marriage  with  B.  on  a  basis  of  equality  with  the 
provision  made  for  his  married  daughter.    A  memorandum  of  the  terms  of  the 
agreement  fin  which  some  variations  were  afterwards  made  by  the  parties)  was 
written  at  tne  direction  of  A,y  by  A's  solicitor,  in  the  presence  and  with  the  ap- 
probation of  B. ;  and  A,  gave  instructions  to  his  solicitor  to  prepare  a  settlement 
in  conformity  with  the  memorandum,  subject  to  the  variations,  but  he  died  before 

such 
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1836.       into  executiou  under  the  directioii  of  the  GmiiI;  and 

Th^E   I  V    ^^  P^^Lyedy  in  addition  to  the  usual  accoants»  a  dedar- 

Glb^oal      ation  that,  under  the  circumstances  in  the  bill  meudoned, 

Ba  naeo      ^^  ^"™  ^^*  100,0002.  S  per  cent,  reduced  Ban|c  An- 

naities,  which,  it  was  alteged,  was  agreed  by  the  tes- 

Dient  was  ex-    ^^^  ^  ^^  life-time  to  be  secured  by  his  bond  and  to 

ecuted,  haying  be  settled  on  the  Countess  and  her  children^  now  con- 
made  a  will,         .         ,        ,  .  ...  Ill 
by  which  he     stituted  a  debt  against  bis  estate,  and  that  the  same 

^^h^  '^M^  ought  to  be  paid  accordingly ;  and  that  the  same  might 
of  his  esute  be  raised  out  of  the  testator's  personal  estate,  and  might 
d^uiht™"'^  be  settled  and  assured  as  the  Court  might  direct,  for 
B.  married  the  separate  use  of  the  Countess,  and  for  the  benefit  of 
of^he^"  rtator,  herself  and  her  children,  upon  the  same  or  for  the  like 
and  performed  trusts  as  were  stipulated  for,  and  agreed  upon,  between 
agreement  the  Earl  and  the  testator,  in  contemplation  of  the  mar- 
comprised  in  jj  between  the  Plamtifl6.  But  in  case  the  Court 
thememoran-  ^ 
dum :  and  on    should  be  of  opinion  that  the  Plaintiflfs  were  not  entitled 

him^Lnd  his^  to  have  the  said  sum  of  100,000/.  S  per  cent,  reduced 

wife  claiming  annuities  so  raised  and  paid,  then  the  bill  prayed  a 

agreed  to  declaration  that  the  provision,  made  by  the  testator  in 

be  settl^  hig  ^iii  for  his  daughter  Lady  Edward  Tkynne  and  her 

testator's  children,  was  a  satisfaction  for  the  bond  in  the  bill  men- 

reW^fiwtThnt  '*^°®^  ^  ^  ^^  ^®  ^^'^  o(Jufy  1830. 
the  memoran- 

JbTndlng"''^  It  appeared  by  the  bill  that,  in  the  year  18S0,  the 
agreement  testator,  WtUiatn  MeUish^  had  two  daughters,  Elizabeth 
statute  of  ^^^  Margaret  Lauretta  /  and  that  a  treaty  of  marriage 
frauds ;  se^  having,  with  his  consent,  been  entered  into  between 
the  share  of  Eltsuibeth  and  Liord  Edward  Hynnej  a  son  of  the  Marquis 
^WenT**  the  ^^  ^^^  ^^  ^^  agreed  between  these  parties  and  their 
will  to  the  fathers,  that  the  Marquis  of  Bath^  on  his  part,  should 
ried^illYhr*'"  provide  10,000/.  to  be  made  the  subject  of  a  settlement, 
testator's  life-  and  that  Mr.  Mellisk  should  immediately  transfer  to 

time  was  a 

satisfaction  of  trustees  for  settlement,  33,3332.  6^.  Sd.  S  per  cent  con* 

that  part  of  solidated  Bank  Annuities,  and  should,  durioiP  his  life, 
her  portion  ,  ,  ^  ,  , 

which  was  pay  to  the  trustees  an  annual  sum  of  3000/.,  and  cove- 
secured  by  „^„^ 
bond. 
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nant  for  the  transfer  by  his  executors  upon  his  decease  18S6. 

{if  EHzabetk,  or  any  child  of  the  marriage,  should  then  1,    ^  ^j '  ^ 

be  living),  to  the  trustees  for  settlement,  of  tf  further  sum  Gura g4l 

of  66,666A  )8««  4d  8  per  cent  consolidated  Bank  An-  Baemabd. 
nuities. 

In  conformity  with  this  agreement,  the  Marquis  of 
Bathf  by  a  mortgage  of  certain  estates  in  Ireland^  se- 
cured the  sum  of  10,000/L  to  the  I>efendants,  Lord  Henry 
Thytmey  Lord  Jckn  Tkynne^  William  AUell^  and  Bet^ 
jamin  Barnard^  the  intended  trustees  of  the  settlement ; 
and  Mr.  Mellish  transferred  to  the  same  persons  the 
Sd,3SS/.  6s.  8d  S  per  cent,  consolidated  Bank  Annuities, 
and  executed  to  them  a  bond,  dated  the  Sth  of  July  1830, 
to  secure  the  payment  by  himself  of  the  2000/.  a  year 
during  his  life,  and  the  transfer  by  his  heirs  or  executors 
of  the  66^6661.  ISs*  4d.  8  per  cent,  consolidated  Bank 
Annuities,  upon  his  decease^  in  case  his  daughter  Elizc^ 
bethy  or  any  child  of  the  marriage,  should  be  then  living. 

By  an  indenture  of  settlement,  dated  the  8lh  oijtdy 
1830,  imd  made  between  the  Marquis  of  Bath^  of  the 
first  part.  Lord  Edward  Thynne  of  the  second  part, 
William  Mellish,  and  his  daughter  Hizabeth,  of  the 
third  part,  and  the  four  persons  named  as  trustees,  of 
the  fourth  part,  it  was  declared,  that  the  trustees  should 
stand  possessed  of  the  1 0,000/.,  and  tjf  the  33,383/.  65.  Sd. 
3  per  cent,  consolidated  Bank  Annuities,  on  trust  to  pay 
the  interest  and  dividends  to  the  intended  wife,  for  her 
life?;  and  after  the  death  of  the  survivor  of  the  intended 
husband  and  wife,  in  trust  for  all,  or  one  or  more 
of  the  children  of  the  marriage,  as  the  husband  and 
wife  should,  during  their  joint  lives,  by  deed  appoint; 
and  in  default  of  -such  appointment,  as  the  survivor  of 
them  should  by  deed  or  will  appoint ;  and  in  default  of 
any  appointment,  in  trust  for  ail  the  children,  who  being 

sons. 
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■^     '  •  •   AT    •   /  n 

^4M6r'      sons,  should  attain  the  age  of  tweDtyw)]ie,  or  who»  being 

Tk%i  li  Af    ^A*'g'^^^>  should  attain  that  age,  or  marry  with  the  con- 
Gu»iioAL      sent  of  their  parents  or  guardians.    An4  it.was  fufther 
BAtMARD.     declared  that  the  trustees  were  to  etaiid  possessed  of  the 
annuity  of  2000/.  a  year,  and  of  the  G6>666/.  Itis.  i:d. 
3  per  cent,  consolidated  Bank  Annuities,  secured  by 
Mr.  MellisVs  bond,  in  trust  (during  the  joint  lives  of 
Lord  Edooard  Thpme  and  Elizabeth)  to  pay  the  au« 
nuity  and  the  dividends  of  the  stock  to  the  separate  use 
of  Elizabeth^  free  from  the  debts  and  control  of  her  hus- 
band»  and  without  power  of  anticipation;  and  after  the 
death  of  Lord  Edward  Thynne^  if  he  should  die  in  the 
lifetime  of  EUzabefh^  to  Elizabeth  for  her  life^  and  after 
her  death  (whether  Lord  Edward  Tfynne  should  be. 
then  living  or  not),  the  annuity  and  dividends  of  the 
stock  were  to  be  held  in  trust  for  the  children  of  the 
marriage,  as  the  parents  might  jointly  appoint;  and  in 
default  of  a  joint  appointment  for  all  the  children  whoj 
being  sons,  should  attain  twenty-one^  or  being  daughters, 
should'  attain  that  age,  or  marry,  with  such  consent  as 
aforesaid,  equally.     And  it  was  provided  that^  if  there 
should  be  no  children  of  the  marriage,  or  none  who 
should  acquire  vested  interests,  then  the  10,000/.  should^ 
after  the  decease  of  the  survivor  of  Lord  Edward 
TTiyrme  and  Elizabeth^  reinain  in  trust  for  JjoxA  Edward 
Thynne^  his  executors  and  administrators,  for  his  and 
their  absolute  use  and  benefit ;  and  the  3S,3dS/.  65.  84. 
3  per  cent,  consolidated  Bank  Annuities,  and  the  annuity 
of  2000/.,  and  the  66^661  ISs.  M.  3  per  cent.  Ba^k 
Annuities  should,  whether  Lord  Edward  Thynne  should 
or  should  not  be  then  living,  remain  in  trust  for  Mr« 
Mellishi  his  executors,  administrators^  and  assijgus,  for 
his  and  their  absolute  use  and  benefit. 

The  marriage  took  effect  on  the  same  8tb  'day  of  J»^ 
1830. 

WiUiam 
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^4M6r'      sons,  should  attain  the  age  of  twenty^oQe,  or  who^  being 
TliftBariif    ^A^K^^"*^  should  attain  that  age,  or  marry  with  the  ood- 
Glbkoal      sent  of  their  parents  or  guardians.     And  it  was  jfiirtber 
BAtMARD.     declared  that  the  trustees  were  to  stand  possessed  of  the 
annuity  of  2000/.  a  year,  and  of  the  &6^666L  ISs.  ^ 
S  per  cent,  consolidated  Bank  Annuities,  secured  by 
Mr.  MeliisVs  bond,  in  trust  (during  the  joint  lives  of 
Lord  Edward  Thpine  and  Elizabeth)  to  pay  the  an« 
nuity  and  the  dividends  of  the  stock  to  the  separate  use 
of  Elizabeth^  free  from  the  debts  and  control  of  her  hus- 
band»  and  without  power  of  anticipation ;   and  after  the 
death  of  Lord  Edward  Tkynnef  if  he  should  die  in  the 
lifetime  o(  Elizabeth^  to  Elizabeth  for  her  life,  and  after 
her  death  (whether  Lord  Edward  JT^nne  should  be 
then  living  or  not),  the  annui^  and  dividends  of  the 
stock  were  to  be  held  in  trust  for  the  children  of  the 
marriage,  as  the  parents  might  jointly  appoint;  and  in 
default  of  a  joint  appointment  for  all  the  children  who, 
being  sons,  should  attain  twenty-one,  or  being  daughters, 
should  attain  that  age,  or  marry,  with  such  consent  as 
aforesaid,  equally.     And  it  was  provided  that,  if  there 
should  be  no  children  of  the  marriage,  or  none  who 
should  acquire  vested  interests,  then  the  10,000/.  shottId» 
after  the  decease  of  the   survivor  of  Lord  Edward 
Tkjftme  and  Elizabeth^  remain  in  trust  for  Lord  Edward 
Thynnei  his  executors  and  administrators,  for  his  aud 
their  absolute  use  and  benefit;  and  the  33,333/.  6s.  Sd 
3  per  cent,  consolidated  Bank  Annuities,  and  the  annuitjr 
of  2000/.,  and  the  66^6661,  iSs.  4rf.  3  per  cent.  Baak 
Annuities  should,  whether  Lord  Edward  Thynne  should 
or  should  not  be  then  living,  remain  in  trust  for  Mr^ 
MeUiski  his  executors,  administrators^  and  assigns,  for 
his  and  their  absolute  use  and  benefit. 

The  marriage  took  effect  on  the  same  8tb  -day  oiJf^ 
1830. 

WiUiam 
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WilUam  Mellish  made  his  will,  dated  the  2d  of  No-        1836. 
Wemi^'l 833,  as  follows  :  —  Tulj£2!^f 

^  r  gfve  and  devise  all  my  real  estate,  whatsoever  and  3^^^^^. 
wheresbever,  unto  William  Astell  and  Benjamin  Barnard, 
their  heirs  and  assigns  for  ever,  upon  the  following 
trusts :  —  As  to  my  freehold  and  copyhold  estates  at 
Woodford  and  elsewhere  in  the  county  of  Essex,  my 
freehold  estate  in  the  parish  of  5if.  George  in  the  East^ 
Middlesex,  my  freehold  house  in  Church  Baa,  Hamp^ 
stead,  and  my  land  at  Bamsay,  Huntir^donshire,  in 
trust  to  pay  the  rents  and  profits  thereof  to  my  daughter 
Lady  Edward  Thynne,  for  her  own  sole  and  separate 
use,  during  her  life,  free  from  the  control,  debts,  or 
engagements  of  her  present  or  any  future  husband,  and 
so  as  that  she  shall  not  be  able  to  anticipate  any  portion 
thereof;  remainder  to  the  first  and  other  sons  of  my 
said  daughter  in  tail  in  strict  settlement';  remainder  to 
her  daughters  as  tenants  in  common  in  tail,  with  cross 
remainders  amongst  them  in  tail;  remainder  to  my 
daughter  Margaret  Lauretta  Mellish  for  her  life,  for  her 
own  sole  and  separate  use,  in  the  same  manner  as  her 
sister;  remainder  to  her  first  and  other  sons  in  tail 
male  in  strict  settlement ;  remainder  to  her  daughters 
as  tenants  in  common  in  tail,  with  cross  remainders 
amongst  them  in  tail ;  remainder  to  my  own  right  heirs. 
And  as  to  all  my  real  estate  in  the  parish  of  AU  Saints^ 
Poplar,  including  the  Isle  oi  Dogs,  upon  the  same  trusts 
for  the  benefit  of  my  daughter  Margaret  Lauretta 
Mellish  and  her  children ;  and  with  remainder  over,  in 
case  of  failure  of  issue,  to  Lady  Ed'ooard  Thynne  and 
her  children,  as  I  have  declared  with  respect  to  the 
property  given  to  Lady  Edward  TTtynne,  in  the  same 
manner  as  if  such  trusts,  mutatis  mutandis,  were  here 
repeated.  I  give  my  leasehold  house  in  Bichmond 
Terrace,  Whitehall^  to  my  said  trustees,  upon  the  same 

trusts 
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trusts  for  the  benefit  of  my  daughter  Ijody  JEixari 

The'i^r^f    '^^^^y^''^  ^"^   '^^^   children,   as  I  have    declared  with 
GLSffOAL      respect  to  the  real  estate  ^ven  to  her,  or  as  near  thereto 
Babmabb.     **  *^®  nature  of  the  property  will  admit.     I  give  my 
shares  in  the  Bast  and  Wat  India  Dockx,  in  the  Wej 
and  Artm  Canalj  and  the  Poplar  and  Grreervwick  Ferry, 
to  my  trustees,  for  the  benefit  of  my  daughter  Margaret 
Lauretta  Mellish  and  her  children,  in  the  same  manner. 
I  give  all  my  household  furniture,  books,  plate,  linen, 
&c.,  to  my  wife  Margaret  Mellish.     I  also  ^ve  to  my 
said  wife  an  annuity  of  2000/.  during  her  life,  to  be 
charged  upon  and  payable  out  of  my  fiinded  and  other 
property,  and  to  be  accepted  by  her  in  liea  of  all  dower. 
I  give  all  the  residue  of  my  personal  estate  whatsoever 
and  wheresoever,  unto  my  said  trustees  in  trust,  to  sell 
my  ships  and  cargoes,  and  such  other  parts  thereof  as 
they  may  think  advisable,  and  to  invest   the  money 
arising  therefrom  on  government  or  real  securities ;  and 
after  providing  for  the  payment  of  the  annuity  to  my 
wife,  and  paying  such  legacies,  as  I  may  hereafter  give 
by  any  codicil  or  writing,  as  to  one  moiety  thereof  in 
trust  to  pay  the  interest  thereof  to  my  daughter  Ijaiy 
Edward  Thynnej  for  her  sole  and  separate  use  for  her 
life,  in  the  same  manner  as  I  have  directed  with  respect 
to  the  rents  of  the  real  estate  given  to  her;  remainder 
to  the  children  of  my  said  daughter,  in  such  shares  as 
she  shall  by  deed  or  will  appoint,  and  in  default  of  such 
appointment,  to  such  children    equally,  sons  to  take 
vested  interests  at  twenty-one,  and  daughters  at  that 
age  or  marriage ;  and  in  default  of  such  issue,  upon  the 
same  trusts  for  my  daughter  Margaret  Lauretta  Mellisk 
and  her  children,  with  a  like  power  of  appointment ; 
and  if  both  shall  die  without  issue,  then  in  trust  for  my 
next  of  kin.     And  as  to  the  other  moiety,  upon  the 
same  trusts  for  my  daughter  Margaret  Lawetta  MeUish 
and  her  children,  with  a  like  power  of  appointment  yam 

failing 
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failing  issue,  te  ber  sister  and  her  childreiii  and  with       1836. 
ultioAate  remainder  to  my  next  of  kin,  as  declared  with     *    '^"V''- 
respect  to  the  first  moiety.  And  1  desire  that  there  may      Glbn«al 
be  inserted  in  my  will  the  usual  powers  with  respect  to     g^g^'^^jt^, 
maintenance  and  advancement  of  my  daughter's  children 
during  their  minorities.  And  after  giving  certain  powers 
to  his  trustees,the  testator  appointed  his  trustees,  and  also 
JfiUiam  Pitts  Dimsdakj  John  Dimsdate^  and  John  Bar* 
nardf  executors  of  his  will." 

The  bill  stated  that,  shortly  after  the  date  of  the  will, 
the  Plaintiff,  the  Earl  of  Glengal^  made  proposals  of  mar- 
riage to  the  testator's  daughter  Margaret  Lauretta^  and 
that  the  testator  communicated  to  his  solicitor,  Mr. 
Tookef  that  he  had  been  applied  to  for  his  consent, 
and  that,  in  the  event  of  his  accepting  such  proposals, 
it  was  his  intention  to  settle  on  his  daughter  Margaret 
Lauretta  a  similar  income  of  SOOO/.  per  annum  to  that 
which  he  had  settled  on  his  daughter  Elizabeth,  with 
no  other  difference  than  that  of  securing  altogether  the 
whole  of  that  income  to  the  separate  use  of  his  daughter 
Margaret  Latsretta,  and  that  he  should  expect  Lord 
Glengalj  on  his  part,  to  settle  20,000JL  for  the  younger 
children,  and  1200Z.  jointure  on  Lady  Glengalj  it  having 
been  ascertained  that  Lord  Glengal  was  empowered  to 
make  a  settlement  to  that  extent. 

The  bill  stated  that  the  testator,  being  satisfied  with 
the  result  of  the  inquiries  which  were  made  by  his 
solicitor  as  to  the  state  of  Lord  Gler^aVs  Irish  property,  ' 

and  the  incumbrances  upon  it,  was  induced  to  entertain 
Lord  Glengal's  proposals  and  to  discuss  the  terms  of 
a  settlement;  and  that  several  meetings  took  place 
between  Lord  Glengalj  the  testator,  and  Mr.  Tooie,  at 
all  of  which  the  testator  expressed  his  intention  to  place 
his  two  daughters  upon  an  equal  footing,  and  that  at 

V  the 
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the  last  of  such  meetings,  which  took  place  <m  tlie  7th 


Gi^joT^hebrntsn  the  testator  and  the  Flaifttii^  Loid  Ofai|gai^ 
BAi^kttb  ''  ^^^  ^^  '^^  marriage  should  take  ftlaoo^  the  ifliMor 
,>woald  give  his  hood  to  the  trmleea  of  tiie  intebded  ssl- 


tieneot  for  the  payment  of  an  aanalty  of  JOOCIL  duiiig 
his  life,  and  for  the  transiier  ef  lOO^OOOt  8  per  etttt 
reduced  Bank  Annuities  to  such  trustees  immediately 
after  his  decease,  and  that  such  anhaity  and  the  divw 
dends  of  the  stock  after  his  decease  ahoold  be  psid  to 
Lady  Gieng<d  for  her  life  for  her  separate  use,  and  that  if 
she  should  die  without  children,  the  capital  of  such  stock 
shoald  revert  to  the  testator,  and  that,  if  there  should  be 
children  of  the  marriage,  the  c^>ital  should  go  to  die 
younger  children  in  such  manner  as  the  Plaintiib  should 
appoint,  and   in  de&ult  of  appointment,  among  such 
younger  children  equally,  and  if  only  one  child,  than  to 
such  child ;  and  that  the  Plainti£P,  Lord  (Mengal^  shonld 
exercbe  the  power  which  he  had  of  charging  his  esfatw 
with  a  jointure  of  1200Z.  per  annum  in  favour  of  Lady 
Glengal,  and  20,000/.  in  favour  of  the  younger  cbiidroi, 
subject  to  a  like  power  of  appointment  among  such  chil- 
dren. 

The  bill  proceeded  to  state  that,  as  soon  as  the  ttfms 
of  the  settlement  had  been  agreed  upon,  Mr.  Toaief  ul 
the  desire  of  the  testator,  drew  up  a  memorandum  of  the 
substance  and  e&ct  of  the  arrangement,  which  was  in 
the  following  words ;  — 

^^Mr.  MeUish  to  transfer  100,000/.  consols  into  the 
names  of  trustees,  upon  trust  to  pay  the  dividends  to 
Miss  MeUish  for  her  life  to  her  aeparate  use;  on  ber 
death  without  children  to  revert  to  her  father's  estate* 
Should  there  be  children,  to  go  to  the  younger  cbildrea 
as  the  parents  may  jotndy  appoint;  if  no  such  appoint 
men^  then  to'  go  among  such  younger  children  sbtf^ 
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and^hfie  lalike;  ifcnlj.oae  child,  to  such  only  child.       ld38L~ 
Lotd  fifaDjgflEficid  ^SDenuae'the  power  contained  in  die    •^wg^^  ' 
ae^MWDt  b^tcftveri^liag-  tx>  diarge  his  estate  with  a     Guhqal 
joimwd^f  MODt.periaaDim-xnihyonr  of  his  lady,  and 
^O^IMOi  in  hnmit'Ot  the. younger  children,  subject  to  a 
like>  power  ofjippointmeDt  .amoi^  them. 

The  bill  stated  that  Mr.  Tooke  read  the  memoran- 
dum over  to  the  testator,  and  the  Plaintiff,  Lord  Glengalj 
and  that  they  both  approved  of  the  same ;  but  that  it 
was.  afterwards  arranged  that  the  proposed  sum  of  stock 
should  be  secured  by  bond  instead  of  being  actually 
transferred  to  trustees,  and  that  the  provision  should  be^ 
not  fiir  the  younger  children  only,  but  for  all  the  chil* 
dren  of  the  marriage,  in  conformi^  with  the  settlement 
made  on  the  marriage  of  Lady  JSdooard  Thffme^  which 
the  testator  desired  to  be  the  basis  of  the  intended  set- 
tlement. That,  subsequently  to  the  preparatbn  of  the 
minute  of  the  terms  of  settlement,  the  Haintiff,  Lord 
Gletigal^  voluntarily  proposed  to  make  a  further  provision 
of  6000/.  a  year  by  way  of  jointure  for  Lady  Glengalf 
in  case  there  should  be  no  issue  of  the  marriage,  but 
that  it  was  afterwards  agreed  between  the  Plaintifi^ 
Loid  Glengalf  and  the  testator,  that  such  increased 
jointure  should  not  exceed  the  sum  of  3000/.  a  year. 

The  bill  stated*  that  on  the  ISth  of  January  die  tes- 
tator declared  to  Mr.  Tooke  that  he  bad  finally  accepted 
the  Earl's  proposals  of  marriage,  and  instructed  Mr. 
Tooke  to  prepare  the  deeds  of  settlement  upon  the  terms 
which  bad  been  agreed  to,  and  stated  his  wish  that  the 
marriage  should  take  place  on  the  S(Hh  of  the  same 
month  o(  January. 

The  UU  stated  that  the  drafts  of  the  deeds  were 

acocurdingly  prepared,  and  sent  on  Ae  18th  of  January 
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to  a  conveyancer  to  be  settled^  and  were  settled  aooonl- 
iogly ;  and  thai  the  testator  was  perfectly  satisfied  with 
the  same,  bat  desired  the  drafts  to  be  laid  before  his 
friend  Mr.  Tidd  for  his  penisaL  That  the  drafts  were 
sent  on^he  24th  oi  January  to  Mr.  Tiddj  who  approfed 
of  them,  and  that  the  same  were  about  to  be  engrossed 
and  made  ready  for  execution,  but  that  the  testator 
died  on  the  27th  day  of  the  same  month  o(  January. 

The  bill  then  stated  that  Befijamin  Barnard  alone 
proved  the  will  of  the  testator,  the   other  ezecntors 
named  therein  having  renounced  probate;  that  the  mar- 
riage agreed  upon  between  the  Plainti£&  in  the  lifetime 
of  the   testator  was  duly  solemnised  on  the  19th  of 
February  1834 ;  and  that  previously  to  and  in  contem- 
plation thereof,  one  of  the  draft  settlements  which  had 
been  prepared  in  the  lifetime  of  the  testator,  for  the 
purpose  of  charging  the  PlaintiflP  Lord  GlengaTs  Irish 
estates  with  the  sum  of  1200/.  by  way  of  jointure  for 
Lady  GUngaly  and  a  further  jointure  of  2000/.  a  year  in 
case  the  Plaintiff,  Lord  Glengalj  died  without  issue,  and 
with  the  further  sum  of  20,000/.  for  the  younger  childiens? 
portions,  was  executed  by  the  Plaintiff,  Lord  Glengal,  on 
the  day  of  the  marriage,  in  pursuance  of  the  agreement 
which  the  Plaintiff  had  entered  into  with  the  testator. 
That  by  another  indenture  of  the  same  date,  and  made 
between  the  Plaintiff,  Lady  Glengal^  by  her  then  name 
of  Margaret  Lauretta  MeUish,  of  the   first  part,  the 
Plaintiff,  Lord  Glengalj  of  the  second  part,  and  IViUian 
Tooke  of  the  third  part,  after  reciting  the  will  of  WiHi^ 
MellisAy  and  the  intended  marriage  between  the  VlsxDr 
tifl&,  it  was  witnessed  that  the  Plaintiff,  Lady  Gleng^^ 
with  the  privity  and  consent  of  Lord  Glengalj  assigned 
to  William  Toohe^  his  executors  &c.,  all  the  share  and 
interest  to  which  she  should  become  entitled,  during 

.    the  joint  lives  of  herself  and  the  Plaintiff  Lord  Glengok 

in 
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in  the  rents  and  profits  of  the  real  estate,  and  in  the        1836. 

personal  estate  devised  and  bequeathed  respectively  by    Jl    £  -' 

the  will  of  William  MeUishf  and  in  all  monies  by  the      Gunoal 

said  will  directed  to  be  paid  to  her  for  her  life,  and     Sai^J^^^h^. 

all  her  right,   title,  and  interest  therein  upon  trust, 

after  the  marriage,  during  the  joint  lives  of  the  Plain- 

tiffi,  for  the  Plaintiff  Lady  Glengal  for  her  separate 

use,  and  so  that  she  should  have  no  power  to  aliene 

or  anticipate  the  same.     And  the  Plaintiff  Lord  Glengal 

thereby  covenanted  that,  in  case  he  should  at  any  time 

thereafter  become  entitled  to  any  share  of  the  personal 

estate  bequeathed  by   William  Mellish  as  next  of  kin 

of  any  child  or  children  of  the  marriage,  who  should 

die  under  the  age  of  twenty-one,  or  in  right  of  Lady 

Glengal,  he  would  assign  such  share  to  the  trustees  of 

the  settlement,  to  be  by  them  held  upon  such  trusts 

and  for  such  purposes  as  Lady  Glengal  should  by  deed 

or  will  appoint,  and,  in  default  of  appointment,  in  trust 

for  Lady  Glengal  her  executors,  administrators,  and 

assigns. 

The  bill  then  insisted  that  the  agreement  or  under- 
taking on  the  part  of  the  testator  to  settle  the  100,000/. 
S  per  cent  reduced  annuities  upon  the  Plaintiff  Lady 
Glengal,  and  the  issue  of  the  marriage,  was  a  good  and 
valid  undertaking,  more  especially  as  the  Plaintiff  Lord 
Glengal  had,  on  the  faith  of  such  undertaking,  executed 
his  part  of  the  agreement,  and  that  such  sum  of  100,000/. 
3  per  cent  reduced  bank  annuities  was  a  debt  due  and 
owing  from  the  testator  at  the  time  of  his  death,  and 
ought  to  be  pdid  to  trustees  out  of  his  personal  estate, 
and  settled  and  secured  for  the  separate  use  of  Lady 
Glengal,  and  for  the  benefit  of  her  children  upon  the 
same  trusts  and  purposes  as  were  stipulated  for  and 
agreed  to  between  the  testator  and  the  Plaintiff  Lord 
GlengaL 

SE  2  A  child 
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A  child  of  the  marriage  was  bom  after  the  institntion 
of  the  suit,  and  made  a  Defendant  by  a  supplemental 
bill.  There  was  no  issue  of  the  marriage  between  Lord 
and  Lady  Edward  J^ynne.  The  facts  stated  in  the  bill 
were  proved  by  the  evidence  of  Mr.  Toottj  and  were 
not  disputed. 

The  questions  in  the  cause  were,  first,  whether  the 
transaction  between  Lord  Glengal  and  the  testator  con- 
stituted a  binding  agreement  which  could  be  enforced 
against  the  personal  estate  of  the  testator ;  and  secondly, 
whether,  supposing  it  not  to  constitute  such  an  agree- 
ment, the  benefits  given  to  Lady  Edward  Thynne  by 
the  will  were  a  satisfaction  for  that  part  of  Lady  Edward 
Thynn^s  portion,  the  payment  of  which,  on  the  death  of 
the  testator,  was  secured  by  the  testator's  bond. 

Mr.  Pemberton  and  Mr.  Reynolds^  for  the  Plaintifi. 

The  first  question  is,  whether  the  engagement  into 
which  Mr.  Mellish  entered  in  his  lifetime  to  make  a  pro- 
vision for  his  daughter  on  her  marriage  is,  with  reference 
to  the  statute  of  frauds,  a  binding  agreement  It  can- 
not be  denied  that,  by  the  provisions  of  the  statute,  an 
agreement  made  in  consideration  of  marriage  must  be 
in  writing.  How  far  a  subsequent  part  performance  may 
give  effect  in  equity  to  an  agreement  made  upon  mar- 
riage as  well  as  to  any  other  agreement,  it  will  be  unne- 
cessary to  consider,  if  it  can  be  shewn  that  the  signature 
of  Mr.  MellisKs  name  in  the  memorandum  drawn  up  by 
Mr.  Tooke  by  the  direction  of  Mr.  MeUish^  was  in  point 
of  legal  effect  the  signature  of  Mr.  MeUish.  It  h«s 
been  decided,  that  it  is  not  necessary  that  the  signature 
should  be  at  the  foot  of  an  agreement;  and  the  name  o 
Mr.  Mellishy  introduced  as  it  is  in  this  memorandum,  is 

a  sufiicient  signature  within  the  statute  of  frauds  to  b'"" 

him, 
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liixii,  if  it  had  been  written  by  himself;  Western  v.  Bus^ 
^eU  (o),  Ogilvie  v.  Foljambe  (J),  Propert  v.  Parker,  {c) 
X*he  principle,  upon  which  this  point  has  been  deter- 
mined)  is  that,  if  the  name  be  so  inserted  as  to  have  the 
edOPect  of  giving  authenticity  to  the  instrument,  it  is  imma- 
terial in  what  part  of  the  instrument  it  is  found :  that 
principle  was  recognised  by  Mr,  Baron  Eyre  in  Stokes 
V.  Moore  (££),  though  in  the  particular  case  he  was  of 
opinion  that  there  was  not  a  sufficient  signature  within 
the  statute.  But  Mr.  Tooke  wbs  the  agent  of  both  par* 
ties,  and  this  transaction  falls  precisely  within  the  prin- 
ciple upon  which  it  has  been  decided,  that  an  auctioneer 
is  the  agent  of  both  vendor  and  purchaser,  and  that  a 
memorandum  of  the  bidding  made  by  him  is  a  sufficient 
signature  within  the  statute  of  frauds,  and  constitutes  a 
binding  contract  between  both  parties : ,  Emmerson  v« 
Heelis  (e).  White  v.  Proctor  (g),  Kemeys  v.  Proctor  (A), 
Bird  V.  BouUer.  (i)  The  authority  to  Mr.  Tooke  to  act 
as  the  agent  of  Mr.  Mellisk  was  distinctly  given,  and  it  is 
not  necessary  that  such  authority  should  be  in  writing ; 
Coles  V.  Trecotkick.  {k)  If  the  agrieement  be  binding,  it 
cannot  be  affected  by  the  subsequent  variations  made  in 
it,  for  ithese  variations  neither  increase  nor  diminish 
Mr.  Mellish*s  liability,  and  cannot  possibly  have  the 
effect  of  relieving  him  from  his  obligation. 


Hii^Barl  of 


Supposing  the  Court,  iiowever,  to  be  of  opinion  that 
this  was  not  a  valid  agreement  within  the  statute  of 
frauds,  there  is  another  mode  by  which  the  equality 
between  the  two  daughters,  which  was  unquestionably 
intended  by  Mr.  Mellishy  may  be  worked  out;  for  the 

benefits 


(fl)  sV.SfB.  187. 

{b)  3  Mer.  55. 

(c)  1  Rut$.  ^  M^lne,  625. 

((/;  1  Cor,  21 9. 

(<f)  2  Taunt.  59. 


(g)  4  Taunt.  809. 
(A)  1/.*  W.SSO. 
(i)  4B.i  Ad.  445. 
(*)  9  Fet.  250. 
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^    1090.  A  child  of  the  marriage  was  bom  after  the  institation 

1.^'    J '     of  the  suit,  and  made  a  Defendant  by  a  supplemental 

•'OtBiroAL      bill.    There  was  no  issue  of  the  marriage  between  Lord 

Basmaud      *"^  Lady  Edward  JTiynne.    The  facts  stated  in  the  bill 

were  proved  by  the  evidence  of  Mr.  Tooke,  and  were 

not  disputed. 

The  questions  in  the  cause  were,  first,  whether  die 
transaction  between  Lord  Gltngal  and  the  testator  con- 
stituted a  binding  agreement  which  could  be  enforced 
against  the  personal  estate  of  the  testator ;  and  secondly, 
whether,  supposing  it  not  to  constitute  such  an  agree- 
ment, the  benefits  given  to  Lady  Edward  Thj/nne  by 
the  will  were  a  satisfaction  for  that  part  of  Lady  Edward 
Tki/nne*s  portion,  the  payment  of  which,  on  the  death  of 
the  testator,  was  secured  by  the  testator's  bond. 

Mr.  Pemberton  and  Mr.  Reynolds^  for  the  Plaintiffs. 

The  first  question  is,  whether  the  engagement  into 
which  Mr.  Mellish  entered  in  his  lifetime  to  make  a  pro- 
vision for  his  daughter  on  her  marriage  is,  with  reference 
to  the  statute  of  frauds,  a  binding  agreement.  It  can- 
not be  denied  that,  by  the  provisions  of  the  statute,  an 
agreement  made  in  consideration  of  marriage  must  be 
in  writing.  How  far  a  subsequent  part  performance  may 
give  effect  in  equity  to  an  agreement  made  upon  mar- 
riage as  well  as  to  any  other  agreement,  it  will  be  unne- 
^  cessary  to  consider,  if  it  can  be  shewn  that  the  signature 

of  Mr.  MeUisVs  name  in  the  memorandum  drawn  up  by 
Mr.  Tooke  by  the  dire^jtion  of  Mr.  Mellish^  was  in  point 
of  legal  effect  the  signature  of  Mr.  Mellish,  It  has 
been  decided,  that  it  is  not  necessary  that  the  signature 
should  be  at  the  foot  of  an  agreement;  and  the  name  of 
Mr.  Mellishy  introduced  as  it  is  in  this  memorandum,  is 
a  sufiicient  signature  within  the  statute  of  frauds  to  bind 

him. 
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1896.       benefits  given  to  Ladj  Edward  Jlaffme  by  the  will  mnaC 
TbeBaridf   ^  taken,  it  is  submitted,  as  a  satisfaction  for  that  part 
GuMGAL     of  the  portion  which  Mr.  Mdlisk  entered  into  an  ob- 
lUmiiAaB.     UgatioB  to  pay  by  the  bond  of  the  8th  of  July  18S0L 
Tbeie  is  a  distinction  between  the  satisfaction  of  an 
ordinaiy  debt  by  a  legacy,  and  the  satis&ction,  by  a 
legacy,  of  that  species  of  debt  which  is  constituted  by  a 
covenant  or  engagement,  on  the  part  of  a  parent,  to  give 
a  portion  to  a  child.     The  Conrt  presumes  satisfiurtion 
in  both  cases;  but  it  lays  hold  of  slight  drcumstanoes  to 
rebut  the  presumption  in  the  case  of  the  debt,  whereas 
it  leans  strongly  against  the  double  provision  in  the  case 
of  the  portion,  Hanbury  y.  Hanbury  (a),  Hinchd^  ▼• 
Hinchcliffk  (b\  and  infers  that  the  legacy  is  meant  to  be 
a  satisfaction  for  the  portion,  unless  a  contrary  intention 
is  to  be  collected  from  the  context  of  the  will,  or  from 
es^trinsic  evidence,  which  is  here  admissible,  as  well  to 
rebut  the  presumption  against  a  double  provision,  as  to 
fortify  that  presumption,  where  it  is  attempted  to  be 
rebutted ;  Hartqpp  v.  Hartopp  (r),  Weall  v  Rice,  {d)   A 
satisfiurtion  of  a  portion  by  will  must  be  of  the  same  na- 
ture, and  equally  certain  with  the  portion ;  but  it  is  not 
liecessary  that  the  amount  should  be  the  sJEune,  provided 
the  provision  by  the  will  is  not  less  than  the  portion; 
nor  is  it  material,  whether  the  satisfaction  is  by  way  of 
legacy  or  of  residuary  bequest ;  Hickman  v.  Morgan  (e), 
Bengough  v.  Walker,  (g)     The  di£krence  between  the 
limitations  of  the  stock  secured  by  the  settlement,  and 
the  limitations  of  the  share  of  the  residue  given  by  the 
will  are  in  this  case  inconsiderable,  and  at  any  rate  are 
not  sufficient  to  rebut  the  presumption  that  the  testator 

did 

(a)  S  Bro,  C.  C.  5SS.  {e)  I  Bro.  C.  C.  65.;  and  2Br^ 

(b)  S  Km.  516.  C.C.  394. 

(c)  17  r«.  184.  (g)  15  r«.  507, 
id\  S  Ruu.  t  Mylne,  951. 
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did  not  intend  a  double  provision,  or  rather  to  defeat        1836*... ; 
the  intention  of  Mr.  Mellisk,  for  extrinsic  evidence  of   J|.^'  ^  t\ 
that  intention  is  admissible,  to  put  both  his  daughters      Glemo^i; 
upon  an  equality.     In  fVeall  v.  Riccy  where  this  subject     b^|[*]^h^.'  ' 
was  very  fully  discussed,  the  Court  decided  against  the 
double  provision,  though  the  variations  between  the 
limitations  in  the  settlement  and  will  were  very  consi* 
derable.    The  late  case  of  Wharton  v.  Lord  Durham  {a\ 
in  which  both  the  Vice-Chancellor  and  Lord  Brougham 
decided  in  favour  of  the  double  provision,  turned  very 
much  upon  specialties  in  the  language  of  the  settlement 
and  will. 

Mr.  Spencej  and  Mr.   Griffith  Michards,  for  Lord 
Edward  Thynne. 

It  is  plain  that  Mr.  MeUish  did  not  intend  equality 
between  his  two  daughters,  for  he  made  no  provision 
in  his  will  for  such  an  equality.  The  bill  does  not 
pray  for  the  specific  execution  of  the  supposed  agree- 
ment for  this  obvious  reason,  that  the  terms  of  the 
memorandum  were  essentially  varied.  No  bond  is  men- 
tioned in  the  memorandum;  but  it  was  afterwards 
arranged  that  a  bond  should  be  substituted  for  a  transfer 
of  stock.  The  amount  of  die  jointure  was  varied,  and 
the  provision  for  the  children  was  also  materially  altered 
in  the  course  of  the  subsequent  discussions.  The  alleged 
agreement  was  in  fact  nothing  but  a  mere  parol  treaty  for 
an  agreement  between  the  parties,  the  beads  of  which 
were  committed  to  writing  by  a  third  party.  Nothing 
was  in  fact  concluded  between  the  parties ;  and  both 
parties  considered  themselves  at  liberty  to  alter,  and  did 
materially  alter,  the  terms  originally  proposed.   As  to  the 

part 

(a)  5  Sinu  S97. ;  and  3  Mt/lne      appeal,  by  the  House  of  Lords. 
4"  Keen^  472.,  but  reversed,  upon      3  Clark  ^  Finn,  146* 
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^    1836.       part  performance  of  the  alleged  agreement,  it  lias  been 
111  Earl  of    ^^^^  ^^^  ^  parol  agreement  fi>r  a  tettkttoit:  iipon 
GtENOAt      marriage  cannot  be  sued  on  upoii  the  gtthmd  tsf  "part 
Baemaao.     performance,  unless  in  the  case  of  fraud,  where  equity,  it 
is  said,  should  relieve  even  against  ttie  statute;  MontkcuU 
V.  MarmeU{a\  Dundasv.  Didens.  (&)   T?he  part  perform- 
ance took  place  after  the  death  of  one  of  the  partSss  to 
the  alleged  agreement,  and  as  Mr.  MdKsk  bequeathed 
a  large  sum  to  his  daughter,  it  can  scarcely  be  said  that 
Lord  GUngal  married  her  solely  on  die  fidth  of  the 
agreement. 

It  is  setded  that  a  gift  of  a  residue  is  not  a  satis&ction 
for  a  debt,  and  there  is  no  difference  in  this  respect 
between  a  debt  and  a  covenant  to  provide  for  a  wife  or 
daughter ;  Devese  v.  Pontet  (c),  Famham  v.  Phillips  (rf) 
The  principle,  upon  which  this  rule  is  founded,  is  that, 
a  residue  being  in  its  nature  uncertdn,  it  is  impossible 
to  infer  from  a  general  gift  of  a  residue,  an  intention  to 
adeem  a  particular  gift. 

Mr.  Kindersletf  and  Mr.  MeynoldSf  for  Lady  Edward 
JTynne  and  the  trustees  of  her  setdement. 

The  treaty  for  a  setdement  between  Mr.  MeUish  and 
Lord  Glengal  never  amounted  to  a  concluded  agree- 
ment i  and  if  Mr.  MeUish  had  in  his  lifetime  repudiated 
the  supposed  contract,  and  refused  his  consent  to  the  mar- 
riage, it  is  impossible  to  contend  that  he  would  hate  been 
bound  by  any  thing  that  had  taken  place  in  the  progress 
of  the  negociation.  There  is  no  analogy  between  this 
case,  and  the  cases  in  which  the  auctioneer's  memoraD- 
dum  has  been  held  to  bind  both  vendor  and  vendee. 

The 

(a)  1  P.  Wms.6l8.  (c)  1  Our,  18S. 

(6)  1  Ves.  jun.  196.;  S.  C.  S         (<Q  2  At^.  2l5. 
Cox,  235. 
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Th&dociaioDs  a»  to  the  eflfect  of  the  auctiooeer'6  siena-  ,^^^^* 
.ture  ajre.fouDde4  apon  the  necessity  of  the  case^  aoc}  thb    tjfl^f^u^nf 
bidding  i»equiTiiIeD(  to  a  definite  agreement  on  the  part  oi^,  ^i^AL 
the  purchaser*  In  this  transaction  there  was  nothing  de»    ^^^urAao* 
finiter;  the  alleged  contract  was  a  mere  contract  injierij 
which  this  Court  would  not  have  executed^  if  Ix)rd 
Glengal  had  attempted  to  enforce  the  specific  perform- 
ance of  it  m  Mr.  MfUisKs  lifetime ;  Antrobus  v.  SmUk  (a), 
CoUeen  v.  Missing  (d),  Hooper  y.  Goodwin  (c)»  Gaskell 
y.  GaskeIL{d)     Even  if  it  could  be  considered  as  an 
agreement,  it  was  an  agreement  which  Mr.  Mdlish.  had 
the  power  of  reyoking,  until  the  marriage  took  place, 
and  his  death  was  a  revocation.    The  difierepce  be- 
tween the  limitations  of  the  stock  given  by^the  settle- 
ment, and  the  limitations  of  the  share  of  the  residue . 
given  by  the  will   is  so  great,   that  it  is  impossible, 
consistently  with  the  authorities  bearing  upon  this  part 
of  the  case,  to  consider  the  residuary  gift  as  a  satisfaction 
for  the  amount  of  the  stock  secured  by  the  bond.    Mr. 
Tooke^s  evidence  is  inadmissible  for  the  purpose  of  ex- 
plaining the  intenUon  of  the  testator. 

Mr.  Pembertoiiy  in  reply. 

In  the  transaction  between  Mr.  Mellish  and  Lord 
Glengal,  there  was  in  reality  a  less  departure  from  the 
statute  of  fitiuds  than  in  the  case  of  an  auctioneer; 
because  the  authority  given  to  Mr.  Tooke  was  express, 
whereas  in  the  auctioneer's  case  it  is  only  implied.  It 
is  said  that  this  was  a  voluntary  agreement,  and  there- 
fore not  one  which  a  court  of  equity  would  carry  into 
execution ;  but  where  is  the  difi*erence  between  a  con- 
tract in  consideration  of  marrisge,  and  a  contract  for 

money  ? 

(a)  12  Fm.S9.  {c)  1  &wmif.485: 

{&)  1  Mad.  176.  {d)27.^J.  50f . 
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18S6.       monqr?     That  Mr.  MeUiAy  after  having  given    bra 
J- ^^7  -   consent  to  the  marriage^  and  entered  into  this  contract^ 
GuNGAL     was  afterwards  at  liberty  to  repudiate  it,  is  a  propo- 
BAEMAaD.     ^^^^  which  cannot  be  nudntained.    The  variaticms^ 
subsequently  introduced  into  the  oxitract  by  the  con- 
sent of  both  parties,  could  not  afiect  its  substance,  or 
justify  either  party  in  receding  from  it.    As  to  the  ques- 
tion of  satis&ction,  it  is  said  that  there  is  no  diffisrenoe 
between  the  principles  upon  which  a  debt  and  a  portion 
is  presumed  to  be  satisfied ;  but  the  whole  case  turns  upon 
that  difference,  for  the  presumption  of  law  is  that  a  portion 
is  satisfied  by  a  legacy,  and  that  a  debt  is  not*    Bkkman 
v«  Morgan  is  an  express  authori^  to  shew  that  a  gpfb 
of  a  residue  may  be  a  satis&ction  for  a  portion.    As  to 
the  variations  between  the  limitations  in  the  settlement 
and  the  limitations  in  the  residuary  bequest,  the  ques- 
tion is  not  whether  these  are  slight  or  considerable,  but 
whether  they  are  such  variations  as  negative  the  pre- 
sumption of  an  intention  to  give  a  single  portion  instead 
of  a  double  one.     They  are  circumstances  to  be  looked 
to  only  as  indicia^  by  which  the  Court  is  to  judge  of  the 
intention  of  the  testator.     As  to  the  objection  to  Mr. 
Took^^  evidence,  it  is  settled  that  parol  evidence  may 
be  admitted  to  shew  whether  a  testator  did,  or  did  not 
intend  to  give  a  double  portion.     WeaU  v.  Bice,  (a) 


Nov.  7.  The  Master  of  ike  Rolls  (after  stating  the  facts). 

Lord  and  Lady  GUngal  now  insist  that  the  arrange- 
ments for  their  marriage,  and  for  the  settlement  to  be 
made  thereon,  had  proceeded  to  such  a  length  in  the 
lifetime  of  .Mr.  Mellishj  as  to  be  absolutely  binding  upon 
him  personally,  and  upon  his  assets  after  his  death ;  and 
so  insisting,  they  claim  to  have  100,000/.  S  per  cent,  stock 

provided 

(a)  S  Run.  i  Mtflnc,  251. 
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provided  by  his  executors  and  transferred  to  the  trus- 
tees of  the  settlement,  for  the  separate  use  of  Lady  GletP* 
gal  for  life,  with  remainder  to  the  children  of  the 
marriage.  In  this  way  they  say  the  two  daughters  of 
Mr.  MeUuh  would,  as  their  father  intended,  be  placed 
upon  an  equality.  Each  would  have  a  portion  of 
100,0002.  8  per  cent  stock,  and  an  equal  share  of  the 
residue  of  his  estate  under  his  will.  I  see  no  reason*  to 
doubt  that  Mr.  MeUish  intended  an  equality  between 
his  daughters.  The  question  however  is  not  what  were 
his  intentions  only,  but  what  were  his  acts  and  obliga- 
tions; and,  notwithstanding  the  length  to  which  the 
treaty  had  gone,  the  consenting  disposition  of  all  par- 
ties, and  the  common  satis&ction  which  prevailed  as  to 
tlie  proposed  terms  of  the  settlement  then  intended  to 
be  made,  it  appears  to  me  that,  up  to  the  time  when 
Mr.  MeUish  was  seized  with  the  illness  of  which  he  died 
in  a  few  days  afterwards,  and  at  the  time  of  his  death, 
all  the  arrangements  were  contingent  and  provisional. 
So  long  as  he  was  competent  to  attend  to  business  he 
might,  I  think,  if  he  had  so  pleased,  have  withdrawn 
his  consent  to  the  marriage,  and  refused  to  make  any 
settlement 


1886. 


The  Earl  of 
Olmvqal 

Baeiiabik 


It  was  argued  that  the  situation  and  duties  of  Mr. 
Tookej  the  solicitor  of  Mr.  MeUish  on  the  occasion 
of  the  marriage  treaty,  were  analogous  to  the  situation 
and  duties  of  an  auctioneer  on  the  occasion  of  a  sale 
by  auction,  and  that  the  memorandum  of  the  terms  of  set- 
tlement written  by  Mr.  Tookej  and  containing  the  names 
of  the  contracting  parties,  ought  to 'be  considered  as 
written  by  him  as  the  agent  of  both  parties,  and  as  binding 
upon  them,  on  the  same  principle  that  the  auctioneer's 
memorandum  of  sale  and  purchase  has  been  deemed  to 
be  binding  on  the  vendor  and  purchaser  at  an  auction. 


But 
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18S6.  But  on  the  best  consideration  which  I  can  give  Co 

lt_  ^  Jt\   the  evidence  of  Mr.  Tooke^  I  do  not  think  thast  tike 
JThe  isan  ot  .  *.    •  . 

GUvoAX      terms  of  the  agreement  were,  or  by  any  of  the  perties 

Bakkaxd.     ^^^  considered  to  be,  finally  settled  at  the  tine  wben 
the  memorandum  was  written;  and^  if  the  terms   had 
been  then  concluded  upon,  and  not  afterwards  deviated 
from,  I  think  that  Mr.  Tooke  cannot  be  omsidered  as 
hawig  acted  on  that  occasion  as  the  agmt  of  boCb 
parties,  lawfully  authorised  by  them  to  bind    theniy 
by  his   signature  of   their  names    in   the  memoran- 
dum which  he  made  for  the  purpose  of  stating  tlie 
terms  of  the  contract  then  contemplated.    The  nature 
of  the  proceeding  by  auction— •  the  bidding  for   the 
purpose  of    making  the  purchase  —  the  necessity  of 
making  a  statement  of  the  bidding — the  direction  to  the 
auctioneer  to  write  down  the  bidding,  which  is  perhaps 
involved  in  the  very  process  of  bidding,  and  some  other 
circumstances  a£Pord  intelligible  ground  for  the  decisioa 
in  Emmerson  v.  Heelis  (a),  and  the  approbation  which 
has  since  been  bestowed  upon  it.     Yet  both  Sir  WUUetm 
Grant  and  Lord  Eldan  said  that,  before  that  decisioD» 
they  should  not  have  considered  that  the  auctioneer 
was  such  an  agent,  but  should  have  agreed  with  the 
previously  expressed  opinion  of  Lord  Chief  Justice  Eyre^ 
that  he  was  not  an  agent  so  authorised;  Stansfield  v. 
Johnson  (i),  Walker  v.  Constable  {c) ;  and  under  the  cir- 
cumstances of  this  case,  I  think  that  Mr.  jToo^f,  in  per* 
forming  the  ministerial  act  of  writing  down  the  terms  of 
the  proposed  settlement,  so  far  as  they  were  at  that  time 
'  agreed  upon,  had  no  authority  to  bind  either  party. 

And  the  arrangement  being,  as  I  think,  not  binding 
on  Mr.  Mellish  in  his  lifetime.  Lady  Glengal  is  entitled 

only 

(a)  2  7litmi.58.  (c)  2  Etp,  650.;  and  1  Bot. 

{b)  1  Etp.  101.  ^  PuU.  506. 
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only  to  such  provision  as  her  father  has  given  by  his        18S6. 

will,  that  is,  an  equal  share  of  the  residue.     But  in  her    ^^^T'^!^^^^ 
\  The  Earl  of 

character  of  residuary  legatee  she  has  an  important      Glsmoal 

interest  in  the  claims  upon  the  assets,  and  having  re-  g  /'abbw 
gsad  to  the  obligation  entered  into  by  Mr.  MeUish  on 
tlie  marriage  of  Lady  Edward  Th^ne^  and  to  the  pro- 
visions contained  in  the  will,  it  is  insisted  by  the  Plaintiff 
(in  case  they  should  fail  upon  the  first  point,  as  I  think 
they  have)  that  the  benefits,  given  to  Lady  Edward 
Thytme  by  the  will,  are  to  be  taken  in  satisfaction  of 
the  bond  of  the  8th  of  July  1830,  or  of  that  part  of 
I^dy  Edward^s  portion  which  was  covenanted  to  be 
paid  on  the  death  of  Mr.  Mellish. 

This  claim  is  resisted  on  two  grounds.  First,  it  is  said 
to  be  a  general  rule  that  the  gift  of  a  residue  or  share  of  a 
residue  cannot  be  deemed  to  be  given  in  satisfaction  of 
a  portion ;  and  secondly,  that  there  are  such  variations 
between  the  limitations  of  the  portion  by  the  settlement, 
and  the  limitations  of  the  share  of  residue  by  the  will, 
that  one  cannot  be  substituted  for  the  other. 

In  support  of  the  first  ground  of  objection  many 
cases  were  cited,  but  they  were  almost  all  of  them  cases^ 
not  of  portions,  but  of  ordinary  debts  and  obligations, 
and  it  seems  to  be  settled  that  the  gift  of  a  residue,  being 
of  uncertain  amount,  shall  not,  without  more,  be  taken 
in  satisfaction  of  a  specific  sum  of  money  owing  by  the 
testator  to  an  ordinary  creditor.  But  portions  provided 
and  secured  by  husbands  for  their  wives  are  subject  to 
other  considerations,  and  a  distributive  share  of  the  hus- 
band's personal  estate,  payable  to  the  widow  upon  an 
intestacy,  may  be  taken,  if  not  as  a  satisfaction  of  the 
provision  secured  to  her,  yet  as  a  performance  of  the 
obligation  to  make  it :   Blandy  v.  Widmore  (a),   Lee  v. 

UArandaj 
(a)  1  P.  Wm,  324. 
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1886.       UArandja[a\    Garthshore  v.  Chdlie  {b\   Golismid 
Th  E  1  f  ^^^^^^^^^  if)    "^^  principle,  on  which  these  cases  ^ 
GuNOAL     decided,  is  applicable  to  the  case  oF  portions  secared  to 
BAaNAKo.     ^  P^^  ^y  ^  P&i'^ii^  for  l^is  child,  and,  although  it  is 
true,  as  Lord  Eldon  said  in  the  case  of  Garthshore  ▼• 
ChaUe^  that  a  legacy,  prim&Jiuit^  imports  a  bonn^  and 
an  intention  of  kindness,  which  is  absoit  in  the  case  of 
intestacTfr,  yet  it  is  settled  that  the  legacy  of  a  specific 
sum  may  be  deemed  a  satis&ction  or  performance  of  a 
covenant  to  pay  or  leave  a  portion,  and  the  question  is, 
whether  the  circumstances  of  the  gift  being  of  an  un- 
stated or  merely  unliquidated  amount,  and  incapable  of 
bemg  accurately  ascertained  till  some  time  after  the 
testator's  death  are  of  such  importance,  that,  however 
large  the  gift  may  eventually  prove  to  be,  the  Court 
roust  of  necessity  say  that  it  cannot  be  taken  in  satis- 
fiiction,  or  by  way  of  performance  of  a  covenant  to  pay 
a  portion.    Now  in  Bichman  v.  Morgan  (d),  the  lather 
by  his  settlement  provided   8000/.  for  each  of   his 
younger  children.    By  his  will  he  gave  a  sum  of  4000L 
in  the  funds  to  his  wife  for  life,  and  after  her  decease  to 
his  second  son  John^  to  whom  he  also  gave  the  residue 
of  his  personal  estate.     It  was  held  that  the  gifts  by 
the  will  must  go  in  satisfaction  of  the  provision  by  the 
settlement.     In  that  case  there  was  a  proviso  in  the 
settlement,  that  the  value  of  any  money  or  lands  given 
by  the  father  in  advancement  on  marriage  or  otherwise, 
should  be  deducted  from  the  portion,  unless  the  father 
should  by  writing  declare  to  the  contrary,  and  that 
circumstance  necessarily  had  considerable  weight  in  the 
decision ;  but  as  to  the  objection  that  the  bequest  was  of 

the 

(a)  3  Atk.  419.   S.  C.  I  Vet.         (c)  I   StaansL  811.     &  C.  1 
sen.  I.  Wili.  C.  C.  140. 

ib)  10  Fes.  1.  {d)l  Bro.  C.  C.  65. ;  2  Bro.  C. 

C.J94. 
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the  residue^  and  not  capable  of  being  paid  immediately, 
Lord  Thurlcm  thus  expresses  himself:  (a)  —  ^*  Had 
a  legacy  been  given  to  the  amount  of  8OOO/.9  but  not 
payable  till  twelve  months  afterwards,  it  would  still 
have  been  a  satisfaction,  because  a  specific  sum.  It  is 
said  the  thing  here  to  be  given  ought  to  have  been  a 
sum  of  money;  and  consequently  no  other  thing  how- 
ever valuable,  as  a  chose  in  action^  or  any  thing  to  be 
reduced  into  possession,  could  be  a  satisfaction.  It 
would  be  too  idle  to  contend,  that  a  bond  not  payable 
at  the  actual  moment  of  the  testator's  death,  or  stock  to 
the  amount.of  50,000/.  or  any  other  large  sum  should 
not  be  a  satisfaction,  because  it  could  not  be  imme- 
diately transferred  into  the  hands  of  the  son.  But  sup- 
posing there  was  a  residue  of  100,000/.  and  500/.  cash, 
and  the  rest  in  various  other  articles  outstanding,  then 
the  question  would  be  whether,  in  point  of  fact,  he  had 
advanced  the  son  without  his  taking  the  8000/.  It 
would  be  ridiculous  to  insist  that  that  residue  would 
not  have  been  a  satisfaction  for  the  8000/. :  it  is  strange 
to  say  that  the  gift  of  the  whole  residue  being  uncertain 
shall  not  be  a  satisfaction,  when  a  moiety  of  that  very 
residue  given  as  a  legacy  will.  Shall  it  be  said  that 
that  half  shall  be  deemed  a  performance  of  the  cove- 
nant, but  a  gift  of  the  whole  shall  not  ?  " 


1886. 

The  Earl  of 

Glsnoal 

9. 

BAUrAKD. 


In  Bengaugh  v.  Walker  (i),  there  was  a  covenant,  by 
articles  of  marriage,  to  pay  3000/.  to  the  only  son  of  the 
marriage.  The  father,  by  his  will,  gave  to  that  son 
certain  real  estates,  and  bequeathed  to  him  his  interest 
in  certain  powder  works,  and  so  much  money  as,  being 
added  to  the  capital  in  the  powder  works  at  the  last 
settlement  before  the  testator's  death,  should  make  up 
in  the  whole  10,000/.,  out  of  which  the  legatee  was  to 

pay 
(a)  S  Bro.  C.  C.  596.  {fi)  15  Vet.  507. 
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.tm^;*"  '  pay  an  annuity  of  202.  to anocher  person  for  life,  Tboqgb 
iJ^  ^'  ?  «  there  was  in  that  case  a  pecuniary  bequest  to  some 
Glenoal  amount,  yet  the  amount  was  wholly  onoertaiQ,  dep<rodjwg 
Babnaxo  ^^  ^^  value  of  the  powder  coDcern,  which,  it  wasacgpod^ 
could  not  be  taken  in  satisfiiction  of  the  portioo.  Sir 
William  Grants  however,  dismissed  the  bill,  whidi 
sought  payment  of  the  portion;  and  he  took  oocasioD, 
after  citing  cases,  to  say  that  it  never  had  been  decided 
that  a  residue  might  not,  under  any  given  circnmstances, 
be  a  satisfrction  of  a  portion.  And  in  the  present  case, 
if  a  moiety  of  the  residue  of  Mr.  Melli$h*s  estate  exceed 
the  value  of  the  stock  which  is  secured  to  be  transferred 
by  the  bond,  and  if  there  be  nothing  so  far  inoonMstent 
between  the  limitations  of  the  stock  secured  by  the  bond, 
and  the  limitations  of  the  share  of  residue  given  by  the 
will,  as  to  rebut  the  presumption  against  double  pro- 
visions, I  am  of  opinion  that  Lcufy  Edward  Thftme  is 
not  entitled  both  to  the  stock  and  to  the  share  of 
residue. 

It  has  not  been  disputed  at  the  bar  that  the  share  of 
residue  exceeds  the  value  of  the  stock  secured  by  the 
bond ;  but  as  to  this,  the  Court  cannot  act  on  the  ad- 
mission of  a  married  woman,  and  there  must  be  an 
inquiry. 

As  to  the  limitations,  and  upon  the  question  whether 
the  two  gifts  confer  such  conflicting  interests  as  are  suf- 
ficient to  rebut  the  presumption  against  double  pro- 
visions, we  must  look  to  the  settlement  and  to  the  will. 

By  the  settlement,  66fi66U  IS5.  4^.,  3  per  cent,  con- 
solidated bank  annuities,  are  to  be  transferred  to  trus- 
tees, on  trust,  during  the  joint  lives  of  the  husband 
and  wife,  to  pay  dividends  to  the  wife  for  her  life  for 
her  separate  use,  free  from  her  husband's  debts  or 

control, 
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cxmtrol,  and  without  power  of  anticipation ;  and^  if  she 

swfrires  her  husband,  to  her  for  life.  »«.  «   i  ^ 

'  Th«  Earl  of 

Glbngal 
'Bjr  the  wifl,  half  the  residue  is  given  to  trustees  to  ^^^J'^,^ 
be  invested  oh  trust  to  pay  the  dividends  to  her  for 
life  for  her  separate  use,  free  from  the  control,  debts, 
or  engagements  of  her  present  or  any  future  husband, 
and  so  that  she  shall  not  be  able  to  anticipate  any  portion 
thereof. 


By  the  settlement,  after  her  death,  whether  the  hus- 
band be  living  or  not,  the  stock  is  given  in  trust  for  the 
children  of  the  marriage,  as  the  parents  shall  jointly 
appoint;  and,  in  default  of  joint  appointment,  to  all  the 
children  who,  being  sons,  shall  attain  twenty-one,  or, 
being  daughters,  shall  attain  that  age,  or  marry  with 
consent. 

By  the  will,  the  residue  is  given  after  her  decease  to 
her  children  in  such  shares  as  she  shall  by  deed  or  will 
appoinf^'^'and  in  default  of  such  appointment,  to  such 
children  equally  ;  sons  to  take  vested  interests  at  twenty* 
one,  and  daughters  at  that  age  or  marriage. 

The  difference  between  the  diflPerent  limitations  for  the 
benefit  of  Lady  Edrxard  Thynne  appears  to  me  to  be 
immaterial.  The  difference  between  the  different  limit- 
ations for  the  benefit  of  her  children  are  more  important 
The  sum  settled  is  limited  for  the  benefit  of  the  children 
of  the  marriage,  and  subject  only  to  the  joint  appoint- 
ment of  their  parents.  The  share  of  residue  bequeathed ' 
is  limited  for  the  benefit  of  all  the  children  of  the 
daughter,  and  subject  to  her  appointment  only. 

But  the  principle  on  which  the  Court  proceeds  in 

cases  of  this  nature  is,  I  apprehend,  correctly  stated  by 

Vol.  I.  SF  Sir 


794  CASES  IN  CHANCERY. 

1886.        Sir  John  Leach  in  WeaU  v.  Bice  (a),  —  that,  if  a  father 

J.    g^j   -   makes  a  provision  for  a  child  by  settlement  on  her  mar- 

Glengal     riage,  and  afterwards  makes  a  provision  ibr  the  same 

Bakmabd.     ^^^  '^y  ^^  ^'^  *'  ^  iwiW  Jacie  to  be  presumed  that 

he  does  not  mean  a  doable  provision  ;  but  this  presomp- 

don  may  be  repelled  or  fortified  by  intrinsic  evidence^ 

derived  from  the  nature  of  the  two  provisions,  or  by 

extrinsic  evidence. 

The  question  here  is,  whether  the  two  provisions  are 
of  a  nature  so  different  as  to  afford  any  evidence  in 
favour  of  a  double  provision ;  and  on  the  whole  it  ap^ 
pears  to  me  that  they  are  not. 

Declare  that  Ladj/  Edward  Thfrme  and  her  children 
are  not  entitled  to  the  benefit  both  of  the  bond  dated 
the  8th  of  July  18S0,  and  of  the  residuary  beqaest 
contained  in  the  will  of  the  testator  William  Mdlish, 
Decree  the  usual  accounts  of  the  testator's  estate,  and 
direct  the  Master  to  ascertain  the  clear  value  of  the 
residue :  inquire  whether  there  are  any,  and  what  chil- 
dren of  the  marriage  of  Lord  and  Lady  Edward  Th^ffine} 
and  reserve  further  directions  and  costs. 

(a)  8  J?i»f .  if  Mj^ne^  867« 


^ 
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DOUNGSWORTH  v.  BLAIR,  j^^g^.  * 

Aug,  9. 

TN  the  month  of  December  1815,  Major  Francis  L.  r.  ^.  byin- 

-*"  Burmanj  his  brother  Edmund  Burman,  and  his  three  |^^^J|n*/re- 

sisters  were  seised  in  fee  as  tenants  in  common  of  a  lease,  in  con* 

house  in  King  Street^  Westminster.     The  house  was  in  natural  love 

that  month  sold  to  Richard  Harrison^  and  a  conveyance  and  affection 

for  his  sistersy 
was  executed  by  all  parties  entided  to  the  premises,  ex-  and  a  nominal 

cept  Major  Burman  who  was  abroad,  but  who,  as  it  was  consideration, 
alleged,  concurred  in  the  sale.   His  share  of  the  purchase-  ticular  free- 
money  was  invested  in  the  name  of  trustees,  but  there  ^  hU^drs** 
was  no  evidence  that  he  ever  concurred  in  the  conti*act»  and  assigns; 
By  indentures  of  lease  and  release,  dated  respectively  signed  a  par*- 

the  21st  and  22d  of  OcttAer  1827,  the  release  being  made  ^^^^^^^  l«»e- 

°  hold  estate, 

between  Francis  L.  Burman  of  the  one  part,  and  Bjcbert  and  all  other 

Blair  of  the  other  part,  after  reciting  that  Francis  L.  ^^^^l^^^ 

BwTnan  was  entitled,  among  other  things,  to  an  undi*-  UrUam  or 

vided  share  of  certain  stables  in  Cleveland  Mews,  near  ^^er  real'or^ 

King  Street,  in  the  parish  of  St,  Jameses,  in  the  City  of  pewonal, 

which  he 
Westminster,  and  also  to  one  undivided  fifth  part  of  an  might  be  en- 

unexpired  term  of  years  in  a  house.  No.  1.  Lower  Gros-  ''''®^  ^  *^ 

venor  Place,  in  the  county  of  Middlesex,  and  that  he,  executing  the 

F.  L.  Burman  had  proposed  to  assign  over  all  his  '^^^^^^H^ 

interest  cutors,  admi- 
nistrators, and 
assigns,  upon  trust  that  B.,  his  heirs,  executors,  administrators,  and  assigns, 
should  stand  possessed  thereof  upon  trust  to  pay  the  rent,  interest,  dividends,  or 
annual  produce  arising  therefrom,  or  the  monies  arising  from  the  sale  thereof, 
equally  between  his  three  sisters.  F,  B.  was,  at  the  date  of  this  indenture  and  of  his 
death,  seised  of  a  share  in  a  freehold  house  situate  in  Kitig  Street,  not  mentioned  in 
the  lease  or  release: 

Held,  that  the  release  could  not  operate  as  a  covenant  to  stand  seised  of  the 
house  in  King  Street,  there  being  in  the  release  no  mention  of  that  house,  and  the 
general  words  being,  from  the  frame  of  the  deed,  applicable  only  to  leasehold  or 
other  personal  estate* 

Whether  an  instrument,  defective  as  a  release  or  other  assurance,  can  operate  in 
equity  as  a  covenant  to  stand  seised,  where  the  covenantee  is  a  stranger  in  respect 
of  blood  or  marriage  to  the  covenantor,  but  connected  by  blood  or  marriage  with 
the  person  for  whose  use  the  covenant  to  stand  seised  is  made,  qucere, 

S  F  2 
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.interest  in  the.  aforesaid  pre9iisesj  and  in  such  other 
property  situate  in  Great  Britain  and  Ireland  or   any 
part  thereof,  whether  real  or  personal,  as  he  might  at 
.the  time  of  the  execution  of  the  said  indenture    be 
entided  to^  for  the  benefit  of  his  sisters  Catherine  the 
wife  of  the  said  Robert  Blair^  Sarah  the  wife  of  John 
Farmer^  and  ISiza  the  wife  of  James  Farmer^  and  had 
proposed  to   assign   all   such   his  right  and   interest 
as  aforesaid  to  Bjobert  Blair,    his    heirs,   executors, 
administrators  and  assigns  upon  trust  for  the  sole  and 
aeparate  use  of  Catherine  Blair,  SaraJi  Farmer,  and  Eliza 
.Farmer,  and  their  respective  heirs,  executors,  adminis- 
trators, and  assigns,  as  tenants  in  common,  free  fron^ 
the  debts,  control,  or  engagements  of  their  respective 
husbands,  it  was  witnessed  that  for  and  in  consideration 
of  his  natural  love  and  affection^ for  his  said  sisters, 
and   the^  nominal   consideration   of  105.,   Francis  L, 
Burman  granted,  bargained,  sold,  released,  and  cob- 
firmed  to  Bobert  Blair,  (in  his  actual  possession  then 
being  by  virtue  of  a  bargain  and  sale  to  him  thereof, 
made  in  consideration  of  5$.  by  indenture,  bearing  date 
the  day  next  before  the  day  of  the  date  thereof^  for 
the  term  of  one  year,  commencing  from  the  day  next 
before  the  day  of  the  date  of  the  same  indenture  of 
bargain  and  sale,  and  by  force  of  the  statute  made  for 
transferring  uses  into  possession,)  and  to  his  heirs,  all 
that  one  undivided  share  of  and  in  certain  stables  in 
Cleveland  Mews  near  King  Street,  in  the  parish  of  Si. 
James's,  in  the  City  of  Westminster,  to  hold  the  same 
to  Robert  Blair  his  heirs  and  assigns,  to  the  only  proper 
use  and  behoof  of  Robert  Blair,  his  heirs  and  assigns 
for.  ever,  but  upon  the  trusts  thereinafter  mentioned. 
And  for  the  considerations  aforesaid,  F.  Z.  Burman  did 
thereby  also  grant,  bargain,  sell,  transfer,  and  assign  to 
Robert  Blair,  his  executors,  administrators,  and  &s3igns, 
all  that  undivided  fifth  part  of  the  residue  then  to  come, 

and 
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and  unexpired,  of  a  term  of  years,  of  and  in  a  house        1837. 
No.  1.  Laraoer  Grosvenor  Places  in  the  county  of  Middld*    uSooui^ 
ser,  and  all  other  the  property  situate  in  Great  Britain     .  wo^Vf 
and  Ireland  or  any  part  thereof,  whether  real  or  pet-      '  p^/, 
sonal,  to  which,  he,  the  said  F.  L.  Burmatiy  might  be  eA<-       .k   .  . 
titled  at  the  time  of  the  execution  of  the  said  indenture, 
upon  trust  and  confidence,  that  Robert  Blair^  his  heirs, 
executors,   administrators,    and   assigns   should   stand 
possessed  thereof^  upon  trust  to  pay  the  rent,  interest, 
dividends,  or  annual  produce  arising  therefrom,  or  the 
monies  arising  from  the^ale  thereof  or  of  any  part  or 
parts  thereof,  unto  and  equally  between  and  amongst 
Catherine   Blair,  Sarah  Farmer^   and  Eliza    Farmer 
and  their  respective  assigns;  and  F.  L.  Burman  did 
authorise  and  empower  Robert  Blair,  his  heirs,  ex- 
ecutors, administrators,  and  assigns,  to  sell  either  by 
.public  auction  or  private  contract  all  or  any  part  or 
parts  of  the  premises  aforesaid. 

The  house  in  Kitig  Street,  Westminster,  was  not 
mentioned  in  the  lease  or  release.  Major  Burman 
died  in  the  year  1831,  having  made  a  will  not  duly 
attested  to  pass  real  estate,  leaving  his  nephew  the 
Defendant  Edward  John  Burman,  an  infant,  his  heir 
at  law. 

The  bill  was  filed  by  the  personal  representative  of 
Sarah  Farmer  and  Eliza  Fanner,  the  deceased  sisters 
of  Major  Burman,  and  by  parties  interested  under  the 
will  of  the  purchaser  of  the  house  in  King  Street,  against 
Robert  Blair  and  Catherine  his  wife,  the  surviving  sister 
of  Major  Burman,  and  against  the  heir  at  law ;  and  it 
prayed  that  the  heir  at  law  might  be  declared  a  trustee 
of  the  legal  estate  of  Major  Burman*s  interest  in  the 
house  m  King  Street,  for  the  sisters  of  Major  Burman. 

SF  S  Mr. 
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1837. 


Mr.  Pembertany  for  the  Plaintiffs. 

The  house  in  King  Street j  not  being  mentioned  in  the 
lease,  will  not  pass  to  the  sisters  of  M^or  Burman^ 
under  the  deed  of  the  22d  of  October  1827,  qyd  release, 
but  that  instrument  recites  that  the  conveyance  was 
made  out  of  the  natural  love  and  afiection  which  Major 
Burman  bore  to  his  sisters,  and  will  take  e£&ct  as  a 
covenant  to  stand  seised.  The  house  in  King  Street  is 
clearly  comprised  in  the  general  words,  ''all  other  die 
property  situate  in  Gi-eat  Britain  and  Ireland^  whether 
real  or  personal.** 


Mr.  Spurrier^  contrd. 

The  deed  specifies,  in  the  recital,  the  particular  pro- 
perty which  Major  Burman  intended  to  convey,  namely, 
the  freehold  stables  in  Cleveland  MetoSy  and  the  lease- 
hold house  in  Lamer  Grosoenor  Place  ;  and  this  particu- 
lar property  is  afterwards   conveyed   in    terms  suited 
respectively  to  the  nature  of  each  portion  of  it,  namely, 
the  freehold   to  Bobert  Blair ,   his  heirs  and  assigns; 
and  the  leasehold  to  Robert  Blair,  his  executors,  ad- 
ministrators,  and    assigns.      It  is    true    that,   in  the 
clause   in   which   he   conveys   the    leasehold,   he  also 
mentions    "  all   other  his    property   situate  in   Greai 
Britain  and  Ireland^  whether  real  or  personal;"  but 
as  there  are  no  words  of  limitation  to  Bobert  Blair^s 
heirs,  no  freehold  estate  can  pass  under  that  clause. 
The  word  "  heirs  "  in  the  subsequent  clause,  which  de- 
clares the  trust,  will  not  aid  that  defect,  for  it  is  settled 
that  if  the  word  "  heirs  "  is  not  mentioned  in  the  grant- 
ing part  of  a  deed,  or  in  the  habendum,  the  mention  of 
that  word  in  the  recitals,  or  in  any  other  part  of  the 
instrument,  will  not  be  sufficient 
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The  power  of  sale  given  to  Blair,  his  heirs,  executors, 
&c.,  is  for  the  same  reason  inoperative,  because  Blair 
took  no  previous  legal  estate ;  and  though  the  power 
itself  might  have  given  him  the  legal  estate  in  a  will,  it 
can  have  no  such  operation  in  a  deed. 


1837. 


As  to  the  supposition  that  the  deed  will  operate  as  a 
<x>venant  to  stand  seised,  there  is  no  consideration  of 
blood  between  the  grantor  and  Blair,  that  can  raise  a 
use  to  support  such  a  covenant  Blair  was  a  mere 
stranger,  and  no  otherwise  connected  with  the  grantor 
than  as  he  had  married  one  of  his  sisters.  If  there 
had  been  the  consideration  of  blood  between  Burman 
and  JSlair,  Blair  might  have  taken  the  estate  as  cove- 
nantee, subject  to  the  trust  for  the  sisters  of  the  cove- 
nantor ;  but  a  covenant  to  stand  seis(;d  with  a  stranger 
cannot  raise  a  use  4br  the  benefit  of  a  third  person ; 
end  though  there  is  the  consideration  of  blood  be* 
tween  the  covenantor  and  the  cestuis  que  trust,  a  court 
cf  law  looks  only  to  the  relation  which  subsists  be- 
tween the  parties  to  a  covenant  to  stand  seised,  which 
is  a  common  law  assurance.  That  point  was  decided 
in  German  v.  Bisley  (a),  where  by  an  indenture  be- 
tween Paul  Bisley  of  the  one  part,  and  Thomas  Bisla/ 
his  brother,  and  three  strangers  of  the  other  part,  Paul 
Bisley,  out  of  the  love  and  affection  which  he  bore  to 
his  wife  and  children,  covenanted  with  his  brother,  and 
the  three  strangers,  to  settle  his  lands  upon  the  trusts 
therein  mentioned  for  his  wife  and  children,  and  the 
Court  held  that  the  covenant  was  void  as  to  the 
strangers,  but  good  as  to  Thomas  Bisley  the  brother 
alone.  (6) 

Mr. 

{a)  Sir  W,  Jonei^4\%*  wu  determined  rendered    im- 

{Jbi)  As  to  this  point,  which      material,  see  Thome  ▼.  Thome^ 

the  ground  upoa which  this  case      l  Vem,  141.,  where  a  feoffment 

3  JP  4  without 
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Mr.  PembetiOHj  in  reply. 

The  clear  intention  of  Major  Btinnan  was  to  conveys 
for  the  benefit  of  his  three  sisters,  the  property  described 
in  the  deed,  and  all  other  his  real  property  in  Great 
Britain  and  Ireland  i  and  the  recitals  of  the  deed,  the 
word  "  heirs  "  in  that  part  of  the  deed  which  declares 
the  trust,  and  the  power  of  sale  given  to  Blair ^  his  heirs, 
executors,  Sec,  are  sufficient  to  effectuate  that  intention. 


There  is  no  foundation  for  the  objection  that  there  is 
a  want  of  consideration  in  blood  between  the  parties  to 
the  deed,  and  that  it  cannot  therefore  take  effect  as  a 
covenant  to  stand  seised  ;  for,  besides  the  consideration 
of  blood  between  the  covenantor  and  the  cestui  que  trusty 
there  is  the  consideration  of  marriage  between  the  cove- 
nantee and  the  covenantor's  sister,  and  that  will  raise  a 
use  by  implication,  which  is  sufficfent ;  Boilers  Abr.  {a) 
Iji  the  present  case,  the  consideration  between  the  parties 
to  the  deed  is  a  meritorious  one,  and  therefore  of  such 
a  nature  as  to  induce  a  court  of  equity  to  aid,  if  possi- 
ble^ 


without  livery  to  trustees,  (not 
relatioDB  of  the  feoffor,)  to  stand 
seised  to  the  use  of  the  feoffor*8 
three  brothers  was  held  by  the 
Lord  Keeper,  without  any  dif- 
fictdty^  to  operate  as  a  covenant 
to  stand  seised.  It  is  to  be  ob- 
served, however,  that  none  of 
the  reports  of  the  case  of  Crott- 
ing  V.  Scudamore,  2  Lev,  9., 
1  Mod.  175.,  2  Keb.  754.  784., 
«nd  1  VtfU,  187.,  referred  to  in 
the  text  of  Feruon,  support  the 
point  for  which  it  seems  to  be 
cited,  and  which  the  case  of 
T^rne  v.  T^ome  appears  to  de- 
cide ;  and  that,  at  law,  if  a  man 
made  a  covenant  to  stand  seised 


to  the  use  of  himself  for  life,  »• 
roainder  to  the  use  of  tnisttci 
(strangers)   to    support  coatio- 
gent  remainders,  remainder  to 
the  covenantor's  first  and  other 
sons  in  tail,  &c,  no  use  vouJd 
vest  in  the  trustees,  which  u  the 
principal  reason  why  covenants 
to  stand  seised  have  fallen  into 
disuse.  See  Tkomjwmy. AttfM 
I  Vem.  4a,  and  the  cases  there 
referred  to  in  Mr.  Ram^i  note 
(«)  vol.  ii.782.pl. 5.783.  P'-I- 
&  784.  pi.  2,  s.    The  case  in 
JRoUe's  Abr.  vol.  ii.  p.  784,  plS. 
would  be  in  point,  but  there 
seems  to  have  been  a  cotiiictitig 
decision. 
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ble,  a  defective  execution  of  the  instnunent  In  a 
recent  case,  the  late  Lord  Chancellor  of /remand  decreed 
Che  specific  performance  of  an  agreement,  founded  only 
upon  a  meritorious  consideration ;  Ellis  v.  Nimmo.  {a) 


Hie  Master  qfthe  Rolls.  Aug.  9. 

The  single  question  in  this  cause  is,  whether  the  in* 
dentuire  of  release  can  be  considered  a&  a  covenant  by 
Major  Burman  to  stand  seised  of  the  house  to  the  use 
of  Robert  Blair  in  trust  for  his  sisters ;  and,  from  the 
words  in  which  it  is  expressed,  I  am  of  opinion  that  it 
cannot 

An  indenture,  which  is  intended  to  be  an  indenture 
of  release,  but  cannot  operate  as  such,  may,  for  the  pur- 
pose of  carrying  into  effect  the  intention  of  the  parties 
and  if  there  be  a  proper  consideration,  be  construed  as 
a  covenant  to  stand  seised. 

But  when  the  question  is,  whether  it  is  to  take  effect 
as  a  covenant  to  stand  seised  of  a  particular  property, 
it  is  to  be  seen  whether  the  words  are  such  as  clearly  to 
affect  that  particular  property. 

In  this  case  Major  BurmarCs  share  of  the  house  in 
question  is  not  named  in  the  deed,  nor  affected  by  it, 
unless  it  be  comprised  within  the  meaning  of  the  general 
words,  by  which  it  was  purported  that  ^e^pv Burman  dis- 
posed of  all  the  other  property  situate  in  Great  Britain 
or  Ireland^  whether  real  or  personal,  to  which  he  was 
entitled  at  the  time  of  executing  the  deed. 

Now 

(a)  Lkjfd  4r  Goold,  333. 
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knew  he  was  entitled  to,  and  that  he  intended  to  dis- 
pose o(  both  freehold  and  leasehold  estate,  and  the 
two  sorts  of  property  are  disposed  of  by  distinct  words. 
The  freehold  is  particularly  described,  and  is  conveyed 
to  Robert  Blair^  his  heirs  and  assigns,  and  no  general 
words  are  appended  to  the  description  so  as  to  shew  aa 
intention  to  convey  more  than  the  particular  description 
extends  to ;  and,  after  this,  the  deed  purports  to  baigain, 
sell,  transfer,  and  assign  to  Robert  Blair^  his  executors, 
administrators,  and  assigns,  the  leasehold  interest,  par-* 
ticularly  described,  and  all  other  the  property  of  Major 
Burtnan  in  the  words  I  have  before  mentioned. 

After  this  the  trusts  are  declared,  and  in  declacing 
them,  it  is  directed  that  Robert  Blair^  his  heirs,  executors, 
administrators,  and  assigns,  shall  stand  possessed  of 
the  property  on  those  trusts,  and  on  subsequent  occa* 
sions  when  the  trustee  is  named,  his  heirs  and  executors 
are  also  mentioned. 

I  am  of  opinion  that  the  words,  heirs  and  executors, 
must  be  taken  reddendo  singtia  singtdisj  with  reference 
to  the  respective  natures  of  the  property  before  de- 
scribed; and  that,  in  the  way  in  which  the  deed  is 
framed,  the  general  words  do  not  comprise  freehold, 
but  only  leasehold,  or  other  personal  estate ;  and  under 
these  circumstances,  I  think  that  the  bill  must  be  dis- 
missed with  costs  as  against  the  heir,  but  without  costs 
as  to  the  other  Defendants. 


CASES  IN  CHANCERY.  803 

1836. 


The  ATTORNEY-GENERAL  v.  TODD.  wm. 

Feb.  17. 
•  1857. 

TjnSULA  MOUNTNEY  by  her  will,  dated  the      AprUio. 

^  16th  of  Jtdy  1680,  gave  to  Ralph  Clavering  and  A  testatrix  by 
his  heirs,  an  annuity  or  rent-charge  of  32/.  issuing  out  jlf'^h^^y*^**^ 
of  her  lands  therein  described,  and,  subject  to  the  annuity,  1680,  gave  to 
she  gave  the  lands  to  William  Lord  Widdrington  and  ^^^  ^  ^^^ 

his  heirs.  charge  iwuing 

out  of  the 
lands  therein 
By  a  paper  of  instructions,  dated  the  21st  of  Attgust  described,  wad 

1680,  after  reciting  the  gift  of  the  rent-charge,  she  pro-  rent-charge, 

ceeded   as   follows :  —  •*  Whereas,   by  reason  of  the  \^^^  fy^ 

malignancy  of  the  times,  I  could  not,  by  my  last  will,  and  his  heirs; 

declare  the  use  or  uses  to  which  I  intended  the  said  sum  ofinstruct- 

of  32/.  per  annum  should  be  disposed,  I  did  therefore  tjons,  reciting, 

give  and  bequeath  the  same  to  the  said  Balph  Clavering  mali^ancy  of 

and  his  heirs;  yet,  nevertheless,  my  said  devise  was  and  ^*>c  times  she 

is,  and  I  do  hereby  declare  the  same  to  be  upon  special  clare  the  uses 

trust,  and  to  the  intent  and  purpose  only,  that  the  money  [nt^dej  J^c 

arisinfir  and  growing  due  and  payable  by  virtue  of  the  rent-charge  to 

L  J  «,»>>■;         .  J  u-    I.  •       be  disposed, 

rent-charge  granted  to  Balph  Clavering  and  his  heirs,  gh^  gave  the 

by  my  said  last  will  and  testament,  shall  be  disposed  of  ^^V:^^\ 

as  by  this  my  writing  under  my  hand  and  seal,  I  shall  upon  the 

hereafter  nominate  and  appoint     Imprimis,  I  do  request  ^ftj^,^^^"' 

and  desire  my  honourable  friend  and  kinsman,  William  tioned;  and 

Lord  Widdrington,  that  Stonecrqft  Nunbush  with  the  ap-  J[nd^?mi 

purtenances  W^  that  a  par- 
ticular estate 
therein  mentioned  should  always  be  let  to  farm  to  some  deserving  Catholic,  qualified 
to  entertain  a  priest  for  the  help  of  poor  Catholics,  in  the  parishes  therdn  specified ; 
and  she  desired  that  a  Dominican  or  Franciicttn  priest,  if  a  priest  of  such  order 
could  be  conveniently  had,  should  be  kept  at  the  particular  estate,  and  she  gave  20/. 
per  annum  out  of  the  rent-charge  for  the  maintenance  of  such  priest.  The  in^ 
formation  was  filed  before  the  passing  of  the  act  S  &  5  W,  4.  c.  1 15. : 

Held,  that  the  direction  in  the  paper  of  instructions  was  illegal  and  void,  but 
given  for  a  charitable  purpose,  and  applicable  therefore  cypret  to  a  charitable 
purpose,  to  be  determined  by  the  sign  manual  of  the  Crown. 
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purtenaiices  may  always  be  let  to  £inn  to  some  ^esearving 
Catholic,  qualified  to  entertain  a  priest  for  tl^e  help  of 
poor  Catholics  'm  Hexham  and  Warden  parisbesi  and  oth^ 
places  near  adjacent     And  whereas  my  dear  brotbery 
Mr.  John  Widdringtonj  late  deceased,  did,  by  bis  last 
will,  order  and  appoint  that  a  Dominican  or  Fraivciscao 
priest  should  be  kept  at  Stanecrqft^  I  do  hereby  order 
and  desire  that  the  same  may  be  performed  accordingly,  if 
a  priest  of  any  such  order  can  be  conveniently  had.    And 
I  do  ^ve  20/.  per  annum  to  the  priest  that  shall  serre 
at  Stonecrqfi  for  his  maintenance,  to  be  paid  yearly  oat 
of  the  aforesaid  rent-charge  of  32/.  per  annum,  at  such 
feasts  and  days  of  payment  as  the  same  shall  become 
due  and  payable  by  virtue  of  my  said  will.    And  for  tlie 
residue  of  the  aforesaid  sum  of  S2/.  per  annum,  I  do 
hereby  order  the  same  to  be  disposed  of  as  foUoweth ; 
namely,  I  do  give  SL  a  year  to  the  poor  of  Warden 
parish ;  3/.  a  year  to  the  poor  of  Hexham  parish;  40£»  a 
year  to  the  poor  of  ChoUerton  parish ;  20&  a  year  to  the 
poor  of  St.  John  Lee  parish ;  20^.  a  year  to  the  poor  of 
Corbridge  parish,  to  be  paid  yearly  and  for  ever  at  such 
feasts  or  days  as  by  my  trustees  hereinafter  nominated 
and  appointed  to  receive  the  same  shall  be  thought  fit 
and  convenient.     And  1  do  give  405.  a  year  for  ever 
unto  such  person  or  persons  as  shall  be  employed  to 
receive  and  distribute  the  10/.  a  year  to  the  poor  of 
the  several  parishes  above-mentioned,  for  their  labour 
and  expenses  in  and  about  the  receiving  and  distributing 
thereof*" 


In  the  year  1693  William  Lord  Widdringtonj  the  de- 
visee of  Ursula  Mountney^  conveyed  the  Stonecrqfi  estate, 
subject  to  the  rent^charge  of  32/.,  to  Thomas  Gibson  and 
his  heirs  ;  and  Thomas  Gibson  and  his  heirs  covenanted 
that  he  and  they  would  pay  the  annuity  of  32/.  to  the 
heirs  and  assigns  of  Ralph  Clavering. 

The 


6ases  in  chancery. 

The  Stonecrq/i  estate  continaed  in  the  possession  of  188S. 
Thomas  GiSsan  and  bis  family  till  1816,  when  Jasper 
Gibson^  the  then  owner,  conveyed  it  to  trustees  for  sale. 
It  was  pat  np  for  sale  in  June  1822,  and-  in  the  par- 
ticulars and  conditions  of  sale,  was  described  to  be  sub- 
ject to  a  rent-charge  of  9^L  a  year,  and  John  Todd 
became  the  purchaser,  subject  to  those  conditions. 

Up  to  the  time  of  this  purchase,  it  was  stated  that  the 
10/.  a  year  had  been  duly  paid  to  the  poor  of  the  parishes 
named  in  the  paper. 

John  Todd  died  on  the  22d  of  September  1830,  haTUSg 
devised  the  estate  to  William  Todd^  and  made  William 
Todd  and  Nicholas  Todd  his  executors ;  and,  on  the  15th 
of  August  1880,  Edward  Claoering,  the  heir  of  Balph 
Clavering  the  devisee  of  the  rent^charge,  conveyed  and 
assigned  the  rent-charge  to  Nicholas  Leadbitter. 

The  original  information  was  filed  ex  officio  by  the 
Attorney-General  on  the  5th  of  September  1831,  against 
William  Todd  and  Nicholas  Todd^  and  against  Edward 
Clavering^  in  whom  the  rent-charge  was  supposed  to  be 
vested;  but,  it  appearing  that  the  rent>charge  had  been 
assigned  to  Leadbitter,  the  information  was  amended  on 
the  11th  of  January  1833,  by  substituting  Leadbitter  as 
a  party  Defendant  for  Edward  Clavering. 

The  information  prayed  that  the  charity  therein  men- 
tioned might  be  established,  and  that  it  might  be  de- . 
dared  that  the  sum  of  20/.  per  annum,  part  of  the  rent- 
charge  of  32/.  per  annum,  was  vested  in  his  Majesty, 
and  by  his  consent  applicable  to  the  purposes  of  the 
said  charity,  or  otherwise  at  his  Majesty's  disposal  by 
his  sigh  manual ;  ,and  that  an  account  might  be  taken  of 
the  rent-charge  of  32/.  per  annum,  and  that,  if  necessary, 

a  reference 
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Todd. 


a  reference  might  be  directed  to  the  Master  to  approve 
of  a  scheme  for  the  regulation  of  the  charity. 

The  Defendants  WiUiam  Todd  and  Nicholas  Todd, 
by  their  answer,  admitted  that  John  Todd  paid  some 
arrears  of  10/.  a  year  given*  to  the  poor,  but  refused 
to  make  payment  of  the  20/1  a  year,   insisting,  as  the 
Defendants  then  insisted,  that  the  rent-charge  of  S^L 
was,  by  the  will  of  the  testatrix,  charged   on  Stone^ 
crqfi  jointly  with  other  estates,  and  that  the  Stonecrqft 
estate  was  chargeable   only  with  a  proportional  part 
of  the  rent-charge.     And  they  said,   that  if  it  should 
appear  upon  production  of  the  paper   of  instructions, 
or  any  deed   for  establishing   the   charity   or   other- 
wise, that  William  Lord  fViddrington  lawfully  charged 
the  Stonecrqft  estate  with  the  whole  of  the  rent-charge 
of  32/.  in  exoneration  of  the   other  estates   charged 
therewith  by  the  will,  they  were  ready  and  willing  to 
account  for  the  same,  and  in  all  respects  to  act  in  the 
premises  in  such  manner  as  the  Court  should  direct. 


The  Defendant  Leadbitter  submitted  by  his  answer, 
that  the  annual  sum  of  20/.,  part  of  the  rent  charge  of 
32/.,  was  payable  to  such  Roman  Catholic  priest  as  was 
mentioned  or  provided  for  in  the  paper  of  instructions 
signed  by  the  testatrix.  It  was  proved,  by  production  of 
deeds,  dated  in  the  month  of  May  1693,  that  William 
Lord  Widdrittgton  charged  the  Stonecrqft  estate  exclu- 
sively with  the  payment  of  the  rent  charge  of  32/.  a 
year. 

Mr.  Kindersley  and  Mr.  Hcberden,  in  support  of  the 
information,  said  that  as  this  information  was  filed  before 
the  passing  of  the  act  2  &  3  W.  4.  c.  115.,  it  was  c/ear 
that  that  act  could  have  no  application  ;  that  the  gift  ^^^ 
the  support  of  a  Roman  Catholic  priest,  being  a  gift  for 

promoting 
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promoting  a  religion  contrary  to  the  established  one»  was 
void,  but  being  in  the  nature  of  a  charitable  gift  for  a 
religious  purpose,  which  could  not  be  distinguished  from 
a  charitable  purpose^  it  devolved  upon  the  Crown  to 
direct  its  application  to  a  typrh  charitable  purpose  by  its 
sign  manual  directed  to  the  Attorney-General :  Attorney^ 
General  v.  Baxter  {a\  Attomey^General  v.  GuUeip)^ 
De  Costa  v.  De  Pax  (c),  Gary  v.  Abbot,  (d) 

Mr.  Lynchy  for  the  Defendant  Leadbitter* 

In  the  case  of  WeUw.  Shtdtlewortk  {e)^  it  was  decided 
that  a  bequest  to  promote  the  knowledge  of  the  Roman 
Catholic  religion  was  a  valid  bequest ;  and  in  Bradshaw 
V.  Tasker{g),  it  was  held  that  the  act  of  the  2  &  3  JV. 
4.  c  115.,  which  puts  persons  professing  the  Roman 
Catholic  religion  upon  the  same  footing,  with  respect  to 
their  schools,  places  for  religious  worship,  education  and 
charitable  purposes,  as  Protestant  Dbsenters,  was  re- 
trospective* The  third  section  of  that  act  provides  that 
nothing  contained  in  it  shall  affect  any  suit  actually 
pending  or  commenced,  or  any  property  then  in  litiga* 
tion,  discussion,  or  dispute,  in  any  court  of  law  or  equity. 
It  is  true  that  this  suit  was  commenced  before  the 
passing  of  the  act,  but  Leadbitter  was  not  made  a  De- 
fendant until  July  18S3,  which  was  after  the  act  had 
passed,  and  so  fiur  as  his  interest  b  concerned,  which 
indeed  involves  the  whole  matter  in  dispute,  there  was 
no  pending  litigation  until  after  the  act  of  the  2  &  S  W* 
4.  c.  115.  came  into  operation.  If  a  bequest  for  the 
propagation  of  the  Roman  Catholic  religion  be  good  — 
and  this  cannot  now  be  disputed  —  it  seems  impossible 

to 


(a)  1  Fem,  S4S.  reversed,  as 
to  the  particular  case,  in  the 
Attomey-Qeneml  v.  Hughet^  9 
Fem,  105. 

(A)  2  Fem.  266. 


18S6. 


The 

Attobnbt- 

Gbubeal 

9. 

Touk 


(c)  Ambi,  228. 1  aad  more  fuWf 
2  Stoftrul.  487.  n. 
(rf)  7  Fes.  490. 
(e)  2  Mylne  ^  Keen,  684. 
{g)  2  Mt/inc  i  Keen^  &21.    . 
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18S6/      to  contend  that  a  beqaest  for  the  maintenance  and  sup* 
"    :'■       port  of  a  Roman  Catholic  priest  can  be  nnUwfiil,  lor 
Attoembt-    the  promotion  of  the  religion  being  a  lawfiil  dgect^  the 
ifMBMAL      encouragement  and  support  of  the  priests,  by  whom  tbat 
1!ooD»        religion  is  to  be  taught,  must  be  equally  lawfiiL     In 
Cory  Y.  Abbot  (a),  Sir  W.  Grants  though  he  decided  tkat 
a  bequest  for  educating  children  in  the  Roman  Catholic 
faith  was  void  —  a  decision  which,  even  at  that  time^ 
may  be  considered  as  doubtful  —  made  a  most  important 
concession  for  the  purposes  of  the  present  argnment, 
and  that  was,  that  there  was  no  statute  making  super- 
stitious uses  void  generally,  the  statute  of  1  Ed.  6.  c  14. 
relating  only  to  superstitious  uses  of  a  particular  descnrip- 
tion  then  existing.     The  devise  in  the  present  case  does 
not  fall  within  any  of  the  particular  superstitious  uses  de- 
clared to  be  void  either  by  the  statute  of  Henry  8.  {b\  or 
by  the  statute  of  Ed.  6.;  and,  although  it  would  undoubt* 
edly  have  fallen  within  the  provisions  made  by  the  severe 
penal  laws  which  were  afterwards  enacted  against  Roman 
Catholics,  yet,  as  all  those  penal  laws  have  been  re- 
pealed, and  as  Roman  Catholics  are  put  upon  a  complete 
equality  with  Protestant  Dissenters  in  respect  to  their 
religious  worship,  a  bequest  for  the  support  of  a  Roman 
Catholic  priest  is  no  longer  contrary  to  the  policy  of  the 
law.   In  the  Aitomey'General  v.  Pearson  (c).  Lord  Eldon 
said  that  a  trust  for  maintaining  a  society  of  Protestant 
Dissenters,  holding  doctrines  not  contrary  to  law,  though 
at  variance  with  the  doctrines  of  the  established  church, 
was  a  trust  which  it  would  be  the  duty  of  a  court  of 
equity  to  carry  into  execution.    And  as  Roman  Catholics 
now  stand,  with  reference  to  their  rights  in  respect  of 
religious  worship,  exactly  in  the  same  situation  as  Pro- 
testant Dissenters,  there  can  be  no  doubt  that  it  is 

equally 

(a)  7  Km.  490.  (c)  3  Jlfer.409. 

\b)  37I£,S.  C.4. 
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equally  the  doty  of  this  Court  to  carry  into  execiitioh        18^6. 
B  trust  which  has  for  its  object  the  promotion  of  the  "^- ^  ■  ' 
Roman  Catholic  religion.     In  De  Costa  v.  De  Paz  (a),     ArroRifsr- 
Lond  Hardwide  dedded  that  a  bequest  for  propagating      ^'''x^^ 
the  Jewish  religion  was  unlawful,  but  that  decision  went        Tooo. 
-upon  a  principle  which  does  not  apply  to  a  bequest  for 
the  promotion  of  the  Roman  Catholic  religion,  namely, 
that  the  intent  of  the  bequest  was  in  contradiction  to  the 
Christian  religion,  which  is  part  and  parcel  of  the  law 
of  the  land.    The  Roman  Catholics  and  the  members 
of  the  established  religion  go  together  to  a  certain  point: 
both  profess  Christianity,  and,  in  this  respect,  the  doc- 
trines of  both  are  equally  consistent  with  the  policy  of 
the  law.     In  West  v.  Skuttlewarth  (6),  the  present  Lord 
Chancellor,  when  Master  of  the  Rolls,  held  a  bequest 
to  Roman  Catholic  priests,  that  the  testatrix  might  have 
the  benefit  of  their  prayers  for  the  repose  of  her  soul, 
to  be  void,  as  falling  within  the  meaning,  though  not 
within  the  letter,  of  the  superstitious  uses  intended  to  be 
suppressed  by  the  statute  of  1  EcL  6.   No  such  condition 
is  here  annexed  to  the  bequest,  nor  can  the  testatrix  be 
presumed  to  have  had  any  other  design  ip  creating  this 
trust  for  the  support  of  a  Roman  Catholic  priest,  than 
the  pious  purpose  of  promoting  the  religion  which  she 
professed,  a  purpose  which  would  now  not  only  be  law- 
ful, but  which  a  court  of  equity  would  be  bound  to  see 
executed,  and  to  which,  by  the  act  of  the  2  &  3  Wi  4i. 
c.  115.,  the  operation  of  which  Lord  Brougham  has  de- 
clared to  be  retrospective,  this  Court  is  enabled  to  give 
effect 

Mr.  Pemberton  and  Mr.  Wray^  for  the  executors  of 
Todd. 

The 

{a)  Ambl.  998. ;  and  i  Sifiarui.         {b)  S  M^ne  ^  Keen,  6S4. 
487. 
Vol.  I.  3  G 
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The  executors  have  themselves  no  intarest  in  the 
subject  of  this  discussion,  further  than  that,  if  this  gift 
was  a  fraud  upon  the  law,  and  consequently  void,  it  is 
their  duty  to  contend  that  it  ought  not  to  be  ap- 
plied to  the  unlawful  object  contemplated  by  the  tes- 
tatrix. If  this  ^ft  was  in  the  year  1680  null  and  roid^ 
and  if  the  testatrix  herself  was  so  consdous  of  its  ille* 
gality  that  she  resorted  to  a  secret  declaration  of  trust 
with  a  view  to  accomplish  her  unlawful  purpose,  it  is  a 
strange  proposition  to  say  that  an  act  passed  in  the 
year  1832  shall  have  the  effect  of  reviving  it.  Accord- 
ing to  this  doctrine,  every  superstitious  use  which  the  law 
has  declared  void,  every  devise  or  trust  which  by  statute 
or  otherwise  has  beeti  declared  to  be  contrary  to  the 
policy  of  the  law  and  therefore  void,  would  be  set  up  and 
revived  by  the  supposed  retrospective  operation  of  the 
2  Sc  S  W.  4.  c.  115.  There  is  nothing  in  that  act  from 
which  it  can  be  inferred  that  it  was  the  intention  of  the 
legislature  to  give  it  a  retrospective  operation;  no 
reason  was  assigned  for  the  decision  in  Bradsham  v. 
Tasker^  and  the  case  does  not  appear  to  have  been 
argued-  The  act  of  the  2  &  3  ^.  4.  <;.  115.,  contains 
a  special  provision  that  nothing  contained  in  it  shall 
affect  any  suit  then  pending,  or  any  property  which  was 
then  the  subject,  of  litigation,  discussion,  or  dispute  in 
any  court  of  law  or  equity ;  and  yet  it  is  supposed  that, 
by  this  very  act,  it  was  intended  to  re-open  questions 
through  an  indefinite  period  of  time,  and  to  give  validity 
to  gifts  which  the  law  had  for  centuries  declared  to  be 
illegal.  When  a  person  grants  or  devises  an  estate  and 
makes  a  declaration  of  trust  by  the  same  or  a  different 
instrument  for  a  purpose  which  is  illegal,  and  which,  in 
this  case,  the  person  declaring  the  trust  knew  to  be  ille- 
gal, the  grantee  or  devisee  will  either  take  the  estate 
discharged  from  the  trust,  or  there  will  be  a  resulting 
trust  for  the  donor,  or  testator,  and  the  estate  will  go  to 

the 
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the  heir-at-law.  In  this  case  there  is  nothing  in  the 
unlawful  declaration  of  trust  which  can  possibly  be  con- 
verted into  a  charitable  purpose.  In  De  Themmines  v. 
De  Banneval  (a),  a  person  gave  to  trustees  a  sum  of 
stock  to  be  applied  in  promoting  the  circulation  of  a  par- 
ticular treatise  inculcating  the  supremacy  of  the  Pope, 
and  the  deed  contained  a  proviso  that  if  the  trust  should 
be  declared  void,  the  trustees  should  hold  the  stock  in. 
trust  for  the  grantor's  executors  and  administrators.  In 
that  case  the  Court  held  that  the  trust  had  no  impress  of 
charity  upon  it,  and  was  consequently  not  applicable  to 
any  charitable  purpose,  and  that,  as  the  particular  pur- 
pose failed  by  reason  of  its  illegality,  the  stock  reverted 
to  the  grantor.  Applying  that  principle  to  the  present 
case,  as  there  is  no  impress  of  charity  upon  the  gift,  the 
purchaser  John  Toddf  and  his  representatives,  would 
take  the  estate  discharged  from  the  illegal  trust 

Mr.  Kinderdey^  in  reply. 

The  object  of  the  testatrix  was  clearly  charitable, 
though  the  mode  in  which  she  attempted  to  accomplish 
that  object  was  illegal ;  and  it  devolves  upon  the  Crown, 
therefore,  to  give  effect  to  her  charitable  intentions  cypres. 
Todd  purchased  the  estate  expressly  subject  to  the  trust; 
and  there  is  no  pretence,  therefore,  for  contending  that 
he,  or  those  who  claim  under  him,  can  take  the  estate 
discharged  from  the  trust. 


18S7. 


The  Master  of  the  Rolls. 

Upon  consideration  of  the  paper  of  instructions,  I 
think  that  the  purpose  of  the  testatrix  in  providing  for 
the  priest  that  was  to  serve  at  Stonecrqft  for  ever  was 

charitable, 

{a)  S  Rums.  966. 
SG  2 


1857. 
April  l(k 
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1837*       diaritable»  her  intention  being  that  such  priest  should 
be  a  help  to  poor  Catholics. 

Hie  intention  being  charitable,  was  the  proposed 
mode  of  carrying  that  intention  into  efiect  legal  ?  Be- 
fore the  statute  2  &  S  ^.  4.  c.  115*,  there  could,  I 
apprehend,  be  no  doubt  that  the  proposed  mode  of 
carrying  the  charitable  intention  into  effect  was  ill^al,  - 
and  the  Crown  would  have  been  entitled,  under  the 
King's  sign  manual,  to  direct  the  application  of  the 
^nd  to  other  charities  in  a  legal  mode. 

Has,  then,  the  statute  I  have  mentioned  any  operation 
in  this  case  ?  The  information  was  filed  on  the  5th  of 
September  1831,  against  the  persons  in  whom  the  pro- 
perty subject  to  the  charge  was  vested,  and  against 
Edward  Claveringj  in  whom  it  was  alleged  the  real 
charge  was  vested.  The  Todds  put  in  their  answer  in 
March  18S2,  and  stated  their  belief  that  the  rent  charge 
was  vested  in  Edward  Claveringf  which  it  had  been,  but 
was  not  at  that  time.  The  stat.  2  &  3  W.4.  c.  115. 
received  the  royal  assent  on  the  16th  of  August  1832. 
The  information  was  amended,  and  Leadbitter  made  a 
par^  in  January  1833,  and  he  answered  in  June  in  the 
same  year. 

The  third  section  of  the  statute  enacts  that  nothing 
therein  contained  shall  affect  any  suit  actually  pending 
or  commenced,  or  any  property  then  in  litigation,  dis- 
cussion, or  dispute  in  any  of  his  Majesty's  courts  of  law 
or  equity  in  Great  Britain. 

And  although  Mr.  Leadbitter  was,  under  a  mistake, 
not  made  a  party  to  this  information,  when  filed  before 
the  statute,  it  is  impossible  for  me  to  consider  that  this 
suit  was  not  commenced*  and  that  this  rent-charge  as 

against 
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against  the  property  charged  with  it,  and  the  persons 
liable  to  pay  it,  was  not  in  litigation,  discussion^  and 
dispute  at  the  time  when  the  statute  was  passed,  and  I 
am  therefore  of  opinion  that  the  case  must  be  deter- 
mined, as  if  that  act  had  not  passed;  and  looking  to  that 
which  I  consider  to  be  the  established  practice  of  this 
Court  in  cases  where  the  purpose  is  charitable,  but  the 
mode  of  effecting  it  illegal,  I  am  of  opinion  that  it  de- 
volves upon  the  Crown  to  state  to  what  charitable 
purpose  the  20/.  a  year  is  to  be  applied. 

Mr.  John  Todd  purchased  the  estate  with  full  know- 
ledge of  the  charge  in  the  year  1822,  and  firom  that 
time  appears  to  have  refused  to  pay  it;  but  I  think  that 
his  estate,  and  the  persons  who  have  possessed  the  pro- 
perty since  his  death,  ought  to  be  charged  with  the 
rent-charge  from  the  time  of  his  purchase. 

Declare  that  the  direction  to  pay  20/.  a  year  to  main- 
tain a  priest  to  serve  at  Stonecrqfi  was  illegal  and  void, 
but  that  the  sum  of  20/.  a  year  was  given  for  a  charitable 
purpose,  and  that  the  same  ought  to  be  applied  to  some 
other  charitable  use;  and  that  the  appointment  and 
direction  of  sued  other  charitable  use  is  in  the  Crown, 
and  the  Court  recommends  the  Attorney-General  to 
apply  to  the  King  for  a  sign  manual  to  appoint  and 
direct  to  what  charitable  use  or  uses  the  annual  sum  of 
20/.,  part  of  the  said  rent-charge  of  82/.,  and  the  arrears 
shall  be  applied. 

Take  an  account  from  the  time  of  the  purchase  by 
John  Todd :  the  costs  of  the  informant  as  between  party 
and  party  to  be  paid  by  the  Todds ;  the  costs  of  the 
trustee  Leadbitter^  and  the  extra  costs  of  the  informant, 
to  be  paid  out  of  the  arrears. 


183Y. 

The 

Attormbt* 

Gsnebal 

TODJD. 
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Augua  10.  TURNER  v.  HITCHON. 

Under  the        1\^^  WALKER  moved  that  this  cause  might  be 
^¥H3rder  of  struck  out  of  the  cause  paper,  and  the  nApcena 

]l^?^^^  to  hear  judgment  discharged,  on  the  ground  that  it  bad 
hear  judgment  been  set  down  to  be  heard  in  the  same  term  in  which 
murnab?**'n  P'^bl*^^^'*  ^^  passed.  Trinity  term  commenced  on 
any  day  out  the  22d  of  May  ;  publication  passed  by  rule  on  the  5th 
and^'cause  otjune^  and  the  subpoena  to  hear  judgment  was  served  on 
may  be  set  the  26th  of  June^  and  made  returnable  on  the  12th  of 
hearing  in  the  J^V »  ^^^  ^^  cause  was  set  down  to  be  heard  in  the 
f  ""th"**^'^  cause-book  for  Trinity  term.  This  was  contrary  to  Lord 
term  in  which  Kin^s  order  of  ♦  the  9th  oS  Jtdy  1725,  by  which  it  was 

Sublication       ordered  that  no  cause  should  be  set  down  to  be  heard 
as  passed. 

in  the  same  term  in  which  publication  passed,  and  had 

been  held  to  be  irregular  in  Lord  v.  Gendie.  {a)    He 

contended  that  the  practice  in   this  respect  had  not 

been  altered  by  the  eighty-second  of  Lord  Broughanfs 

amended  New  Orders  (6),  which  was  not  intended  to 

abrogate  Lord  Kin^s  order,  and  which  was  founded  in 

part  upon  the  mistaken  supposition  that  a  cause  could 

not 

•  £eam€t*s  Orders,  p.  555. 


(a)  5  Mad,  85.  ordered  by  the  said  Lord  High 

(b)  The  eighty-second  New  Chancellor,  with  the  advice  and 
Order  is  as  follows: —  assistance  aforesaid,  that  from 

^  And  whereas  the  present  henceforth  causes  may  be  set 

practice,  that  causes  can  only  be  down  for  hearing,  and  the  fii6- 

entered  for  hearing  during  the  pcenas  ad  audiendum  judicium 

time  of  term,  and  that  the  tub"  served  and  returnable  on  any 

poena  ad  audiendum  judicium  can  day,  as  well  out  of  term  as  in 

only  be  then  returnable,  is  pro-  term,  and  this  order  is  to  be 

ducdve  of  great  delay  and  in-  called  the  eighty-second  order." 
convenience,  it  is  hereby  further 
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not  be  set  down  for  hearing  in  the  vacation.  That  a  1837. 
cause  might  be  regularly  set  down  for  hearing  in  the 
vacation,  appeared  from  the  case  of  Partridge  v. 
Caniu  {u)  Supposing  the  eighty-second  order  not  to 
interfi^re  with  Lord  Kin^s  order,  it  would  still  have 
a  beneficial  effect  in  providing  that  subpcenas  to  hear 
judgment  might  be  returnable  out  of  term  as  well  as  in 
term,  which  they  were  not  under  the  former  practice. 
The  Six  Clerks  considered  tliat  a  cause  could  not  re- 
gularly be  set  down  to  be  heard  in  the  cause-book  for 
the  same  term  in  which  publication  had  passed. 

The  Master  of  the  Rolls. 

In  the  expression  ^*  setting  down  or  entering  the 
cause  for  hearing,"  the  day  on  which  the  cause  is  set 
down,  is  to  be  distinguished  from  the  day  appointed  for 
hearing  the  cause.  Previously  to  the  eighty-second 
order,  the  days  appointed  for  hearing  causes,  or  the 
days  on  which  subpoenas  to  hear  judgment  were  made 
returnable  were  either  in,  or  considered  to  be  as  of  the 
time  of  term ;  and  I  apprehend  that  consistently  with 
the  practice,  the  cause  might  on  any  day  after  Easter 
term,  and  before  the  third  seal  after  Trinity  term  be 
regularly  set  down  to  be  heard  in  or  as  of  Trinity 
term;  though  in  an  adverse  case,  such  setting  down 
would  not  be  available  for  an  actual  hearing  in  or  as  of 
Trinity  term,  unless  it  took  place  a  sufficient  time 
before  the  third  seal  after  Trinity  term  to  allow  olT  due 
service  of  the  subpoena.  Lord  Kin^s  order  was  in- 
tended to  prevent  causes  being  set  down  before  pub- 
lication, and  to  give  the  parties  sufficient  time  to  prepare 
for  the  hearing ;  and  the  effect  of  it  was,  that  the  day 
on  which  the  cause  was  appointed  to  be  heard  should 

not, 
(a)  I  Sim.  ^  Siu.4e6. 
3  G  4 
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not,  without  special  order,  be  in  the  same  term  with 
the  day  on  which  publication  passed.     The  eighty- 
second  order  after  reciting,  that  the  practice  of  making 
the  subpoena  to  hear  judgment  returnable  in  term  time 
only  was  productive  of  great  delay  and  inconvenienoe^ 
directs,  in  words  the  meaning  of  which  admits  of  no 
doubt,  that  the  subpcsna  may  be  made  returnable  on  any- 
day  as  well  out  of  term,  as  in  term.     In  the  present 
case^  publication  passed  on  the  5th  oiJunCf  which  was  in 
Trinity  term:  the  cause  was  set  down  to  be  heard,  and 
the  subpcsna  to  hear  judgment  was  made  returnable 
on  the  12th  of  July  which  was  out  of  term  and  more 
than  a  month  after  publication  passed.     The  subpasna 
itself  being  in  the  form  directed  by  the  orders  of  2>e- 
cernber  1833  is  of  course  silent  as  to  term  time  or  vacation, 
and  merely  commands  the  Defendant  to  appear  on  a 
certain  day  (viz.  the  12th  of  July)  or  whenever  there- 
after the  cause  shall  be  heard.   The  proceeding  appears 
to  me  to  be  regular,  and  fully  warranted  by  the  eighty- 
second   order.      It  would   be   strange,   if  the  Court, 
instead  of  discouraging  fictions,  should  for  the  purpose 
of  defeating  that  order,  and  for  no  useful  purpose  sug- 
gested, consider  the  12th  o(  Jtdt/  as  a  day  in  the  term 
which  ended  on  the  12th  of  June^  and  without  this 
fiction,  there  is  no  pretence  of  irregularity  as  to  the 
subpoena  or  the  service  of  it     Why,  then  is  it  to  be 
discharged?     It  is  said,  indeed,  that  the  cause  is  set 
down  to  be  heard  in  the  cause-book  for  Trinity  term, 
which  means,  I  presume,  the  cause-book  for  Trinity 
term,  and  the  sittings  afterwards ;  but  this  is  evidently 
immaterial  as  the  cause  could  not,  under  any  circum- 
stances, have  been  heard  before  the  12th  of  July^  and 
must  now  come  on  in  its  due  turn.     I  think  that  there 
is  no  ground  for  this  application;  and  the  motion  is 
dismissed  with  costs. 
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COOKSON  V.  HANCOCK.  i^w. 

April  26. 

THOMAS  BAKER,  by  his  will,  dated  the  26th  of  A  testator  bj 
January  1826,  gave  and  bequeathed  to  his  brother,  ^q^  tolb^ 
the  Defendant,  George  Baker,  the  interest  of  8000/.  for  brother  J.  for 
his  life,  and  after  the  decease  of  George  Baker,  he  di-  remainder  to 

rected  that  the  principal  sum  of  30002.  should  be  on  ^  ^^^  *°' 

her  lire,  re- 
trust  for  the  said  George  Baker^s  children,  share  and  mainderto 

share  alike,  provided  George  BeJcer's  wife  should  not  be  J^j^h^^^' 

then  living ;  but  in  case  she  should  be  then  living,  he  60oo^  to  his 

directed  that  2000/.,  part  of  said  sum  of  SOOO/.  should  h^[|fe*  ^th 

only  be  in  trust  for  the  said  children  at  the  death  of  his,  remainder  to 
1  «      •       1  111.  n  «  her  husband 

the  testator  s,  brother ;  and  that  the  interest  of  the  re-  for  his  life, 

maining  1000/.  should  be  paid  to  the  wife  of  his  said  [«n*in^cr  to 

^  *^  her  children ; 

brother  for  her  life ;  and  that  at  her  decease,  the  said  and  after  giT- 

sum  of  1  OOOi  should  be  in  trust  for  the  said  children,  share  l^^^^  ^ 

and  share  alike.    And  the  testator  gave  and  bequeathed  nis  two  maid 

the  interest  of  6000/.  to  his  sister  Catharine  Smith  for  Jh^Mw^he 

her  life ;  and  in  case  her  husband  Thomas  Smith  should  8^^^  ^i*  ^^ 

survive  her,  he  gave  and  bequeathed  the  interest  of  the  the  residue  of 

said  sum  of  6000/.  to  him  for  his  life,  and  from  and  ^"  personal 

estate  and 
after  the  decease  of  the  survivor  of  them,  his  said  sister  e£fecu  to  his 

and  her  husband,  he  directed  that  the  said  principal  •"g'    *..  .. 

sum  of  6000/.  should  be  in  trust  for  their  children,  share  described  as  a 

and  share  alike ;  and  he  gave  and  bequeathed  to  his  two  ^y  he  left  his 

maid  servant^,  the  sum  of  10/.  a  year  a  piece  for  their  brother  A  an 

equal  share  of 

^^  his  eifecU  with 

his  sisters,  to  have  the  interest  for  his  life,  with  limitations,  after  his  decease,  for  the 

benefit  of  hu  wife  and  children;  and  his  sister  S.  was  to  have  an  equal  share  with 

his  sister  H, 

By  a  second  codicil  he  left  to  his  two  maid  servants  10/.  a  year  each  for  their 
lives. 
The  testator's  sister  S,  survived  her  husband,  and  died  leaving  two  children: 
Held,  that  S,  was  entitled,  under  the  first  codicil,  to  one-third  share  of  the  tes- 
tator's personal  estate,  subject  to  •  the  same  limitations  declared  bv  the  testator 
with  respect  to  the  legacy  of  6000/.  which  had  been  gi?en  by  the  will. 
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1886.  respective  natural  lives,  and  as  to  all  his  real  estates 
whatsoever  and  wheresoever,  and  all  the  rest,  residue, 
and  remainder  of  his  personal  estate  and  effects  whatso- 
ever, not  therein  before  disposed  o^  he  gave,  devised, 
and  bequeathed  the  same,  and  every  part  thereof  to  his 
sister  the  Defendant  Jane  Hancock^  her  heirs,  executors, 
administrators,  and  assigns,  according  to  the  several  na- 
tures and  tenures  thereof;  and  he  appointed  tMn  PhUip- 
son  and  TTumias  Smith  executors  of  his  will. 

The  testator  afterwards  made  two  codicils  to  his  will, 
which  were  unattested.     The  first  of  these  codicils  was 
dated  the  3d  ot  January  1827,  and  was  in  the  following 
words :  — -  *^  Codicil  to  my  will.     I  hereby  leave  my 
brother  George  Baker  an    equal  share  of  my  efiects 
with  my  sisters,  to  have  the  interest  during  his  life,  and 
after  his  decease  the  principal  to  be  divided  amongst  his 
children,  share  and  share  alike,  provided  his  wife  should 
not  be  then  living;  but  in  case  she  shall  be  then  living, 
in  such  case  she  shall  have  the  interest  of  lOOOiL  during 
her  life,  and  at  her  decease  the  said  sum.  of  lOOOL 
shall  be  in  trust  for  the  said  children,  share  and  share 
alike :  my  sister  Catharine  Smith  to  have  an  equal  share 
with  my  sister  Jane  Hancock.** 

The  second  codicil,  dated  the  29th  of  Nomember  1828, 
was  as  follows :  -^  ^^  Codicil  to  my  will.  I  leave  to  my 
two  maid  servants  each  10/.  a  year  during  their  natural 
lives ;  and  I  appoint  Mr.  John  Hunter  to  act  with  Mr. 
Thomas  Smith  and  Mr.  John  Philipson  as  trustees. 

The  testator  died  in  the  month  o^  April  1829,  leav- 
ing his  brother  George  Baker  and  Elizabeth  his  wife, 
and  their  six  children,  his  sister  Catharine  Smith,  and 
Thomas  Smith  her  husband,  and  his  sister  Jane  Hancock 
surviving  him ;  and  his  will  and  codicils  were  proved  by 

Jo/m 
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John  Smith  alone,  who  died  on  the  15th  of  Meof  in  the  18S6. 

same  year ;  and  the  other  executors,  named  in  the  will,  ^^'^     ' 

hairing  renounced  probate  thereof,  administration  with  v. 

the  will  and  codicils  annexed,  was  granted  to  the  De-  ^^c^^^^* 
fendant  Jane  Hancock. 

Catharine  Smith  survived  her  husband,  Thomas  Smithy 
and  died  on  the  10th  of  August  1899,  leaving  two  chil- 
dren, the  Defendant  Edward  Smithy  and  Elizabeth  Smithy 
who  intermarried  with  the  Plaintiff  (Carles  Cookson. 
Elizabeth  Cookson  died  in  the  month  ot  April  1883,  and 
the  Plaintiff  thereupon  took  out  administration  to  her 
personal  estate. 

The  bill  was  filed  by  the  Plaintiff  against  Jane  Han^ 
cocki  George  Baker,  and  his  wife  and  their  children; 
and  the  Plaintifl^  as  administrator  of  his  deceased  wife, 
claimed  to  be  entitled  to  one  moiety  of  the  legacy  of 
6000/.,  and  one  sixth  part  of  the  residuary  personal 
estate  of  the  testator. 

Sir  Charles  Wethereli,  Mr.  Kindersley,  and  Mr.  Purvis^ 
for  the  Plaintiff. 

The  first  codicil  is  a  revocation  of  the  will,  so  far  as 
the  residuary  personal  estate  of  the  testator  is  con- 
cerned, and  no  farther.  He  revokes  that  part  of  his  will  . 
by  which  he  had  made  his  sister  Jane  Hancock  his 
residuary  legatee;  and  he  gives,  by  his  codicil,  to  bis 
brother  George  Baker  an  equal  share  of  his  effects,  that 
is,  of  his  residuary  effects  with  his  sisters,  the  principal 
to  be  divided  after  his  decease  among  his  children; 
and  in  like  manner,  the  testator's  two  sisters  were  to 
have  an  equal  share.  The  legacy  of  6000/.  which  he  had 
given  by  his  will  to  the  children  of  his  sister  Catharine 
Smith,  after  the  decease  of  her  and  her  hus6and,  is  left 

wholly 
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wholly  untouched  by  the  codicil.    To  determine  whether 
legacies  given  by  different  instruments  are  cumulative  or 
substitutional,  the  rule  which  has  been  laid  down   is, 
that  where  a  testator  leaves  two  difierent  instruments^ 
and  in  both  has  given  a  legacy  simpliciter  to  the  saoie 
person,  the  Court  will  consider,  that  he,'  who  has  twi<3e 
given,  intended  to  make  two  gifts,  and  it  is  indifferent 
whether  the  second  legacy  is  of  the  same  amount,  or 
less,  or  larger  than  the  first;  but  where  the  legacies 
are  not  given  simpliciter j  but  the  motive  of  the  ^St  is 
expressed,  and  in  both  instruments  the  same  motive 
is  expressed,  and  the  same  sum  given,  the  Court  will 
consider  these  coincidences  as  raising  a  presump&m 
that  the  testator  intended  only  a  repetition  of  the 
former  gift  by  the  second  instrument :  Hunt  v.  Beadi  {a\ 
Wray  v.  FieU{h\  Fay  v.  Fay{c\  BailUe  v.  ButUrfidd(d)^ 
The  btike  of  St.  AlbatCs  v.  Beauderk  (<;),   Hooley  v. 
Hatton  (g),  Coote  v.  Boyd  (A).    According  to  this  rule, 
one  gift  cannot  be  presumed  to  be  substitutional  for 
another  unless  it  be  of  the  same  kind  and  to  the  same 
amount,  and  unless  the  same  motive  for  the  gift  is 
expressed.    In  this  case  there  is  no  coincidence  either 
in  the  nature  or  in  the  amount  of  the  gift  of  the  l^;acy 
by  the  will,  and  of  the  testator's  effects  by  the  codicil, 
and  no  motive  for  the  gift  is  expressed  that  can  raise 
any  inference  of  an  intention.     In  Gillespie  v.  jflex* 
under  {%)  there  were  circumstances,  on  the  face  of  the 
two  instruments,  which  induced  the  Court  to  hold  that 
legacies  given  to  the  same  persons,  and  in  some  in- 
stances of  different  amounts  were  substitutional :  here 
there    are  no    such    circumstances.      Supposing   the 
share  of  the  residue  to  be  given  to  Catharine  Smith  in 

addition 

(a)  5  Mad.  351.  (e)  3  Atk,  656. 

(ft)  6  Mad.  300.  Ig)  1  Bro,  C.  C.  590.  n. 

(c)  1  CoXy  165.  {h)  2  Bro.  C.  C.  5S1. 

Id)  1  Cox,  392.  (t)  2  Sim.  ^  Stu.  145. 
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addition  to  the  legacy  of  6000/.  it  will  follow  that  such 
share  was  to  be  held  upon  the  same  trusts  for  the 
benefit  of  her  children  as  the  legacy  of  6000/.  The 
cases  of  Baidings  v.  Jennings  (a)  and  Doe  dem.  Hick  ▼• 
Dringijb)  are  authorities  which  shew  that  the  word 
<<  effects  "  will  not  admit  of  a  larger  construction  than 
the  context  requires^  and  in  this  codicil  the  testator 
plainly  intended  to  apply  that  term  to  his  residuary 
estate. 

Mr.  Pemberion  and  Mr.  Bagshawej  contrd. 

The  question  is,  whether  thQ  testator  has  not,  by  his 
two  codicils,  revoked  the  whole  of  his  will,  and  made  a 
totally  different  disposition  of  the  whole  of  his  personal 
property.     By  the  first  codicil,  he  gives  to  his  brother, 
George  Bakery  an  equal  share  of  his  effects  with  bis 
sisters  for  his  life,  and  after  his  decease  the  principal  to 
be  divided  among  his  children,  meaning  by  *^  effects  " 
the  whole  of  his  personal  property.     He  gives  to  his 
sister  Catharine  an  equal  share  with  his  sister  Jane 
Hancock^  and  the  way  in  which  the  Plaintiff  seeks  to 
establish  thb  equality  is    by   claiming  for  Catharine 
Smith  6000/.  more  than  her   sister  is  allied  to  be 
entitled  to.    The  assets  amount  to  upwards  of  24,000/L ; 
and  if  Catharine  Smith  was  entitled  to  the  8000/.  as  well 
as  to  a  third  of  the  residue,  George  Baker^  by  parity  of 
construction,  would  be  entitled  to  the  3000/.  given  by 
the  will  as  well  as  to  a  third  of  the  residue,  and  there 
would  remain,  according  to  this  construction,  a  sum  of 
13,000/.  to  be  divided  between  the  brother  and  two 
sisters.     It  is  plain,  however,  that  the  equal  division  of 
the  testator^s  whole  effects,  directed  by  the  codicil,  is  a 
substitution  for  the  unequal  division  of  his  whole  pro- 
perty 

(a)  IS  Vei.  39.  {b)  S  ilf .  f  Sdw.  448. 
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18S6.       pertymadebythewilL   The  first  codicil  was  not  capable 
of  affiectings  nor  was  it  intended  to  aflfect,  the  testator^s 
real  estate;  and  it  was  doubtful  whether  the   legacy, 
given  by  the  will  to  hb  two  maid  servants,  was  not 
also  revoked  by  that  codicil :  hence  the  second  codkai, 
in  which  the  testator  repeats  the  pR,  to  the  two  maid 
servants.    Whether  any  thing  is  given  by  the  cxKlicil 
to  the  children  of  Catharine  Smithy  is  a  more  donbtfiil 
question ;  if  not,  the  Defendant  Edward  Smith  will  be 
entitled  to  the  whole  as  executor  and  residuary  I^atee 
under  the  will  of  his  mother.     Nothing  is  given  in 
the  codicil  by  way  of  addition  to  the  gift  in  the  will; 
it  is  a  distinct  fpiiy  and  therefore  not  subject  to  any 
limitations  which  are  not  distinctly  expressed.    Where 
the  testator  intends  to  give  a  share  of  his  property  with 
limitations,  he  gives  it  in  apt  words  to  Geotrge  Baier 
for  life,  with  benefit  of  survivorship  to  his  wife,  the 
principal  to  be  divided  among  his  children;  where  he 
intends  to  give  an  absolute  interest,  he  gives  the  shares 
to  his  sisters  without  any  limitations. 

Sir  Charles  WethereU^  in  reply. 

It  is  evident  by  the  introductory  words  of  the  codicil, 
that  the  testator  did  not  mean  to  revoke  the  whole  of  his 
will.  The  words  <^  codicil  to  my  will"  imply  that  the 
will  was  to  remain  in  force  at  least  for  some  purposes, 
and  it  is  conceded  on  the  other  side  that  he  did  not 
intend  to  revoke  the  gift  to  the  two  maid  servants.  The 
will  exists,  tnerefore,  and  would  have  existed,  without 
the  repetition  or  cumulation  of  the  legacy  given  in  the 
second  codicil,  for  the  benefit  of  the  maid  servants,  and 
no  rational  construction  can  be  given  to  the  first  codidl, 
unless  it  be  further  conceded  that  the  will  exists  not 
only  for  the  benefit  of  the  maid  servants,  but  for  the 
benefit  of  Catharine  Smith.    By  that  codicil,  the  brother 

was 
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WB8  to  have  an  equal  share  of  the  testator's  **  effects'* 
with    the  sisters.     What  effects?   the  will  must  be 
looked  to  in  order  to  ascertain  what  he  meant  by  that 
expression.    By  the  oodicili  moreover,  Catharine  Smith 
was  to  have  an  equal  share  vdth  Jane  Hancock,    And 
what  was  Jane  Hancocks  share  ?  the  will  must  be  looked 
to  in  order  to  ascertain  that  fact ;  and  looking  to  the  will, 
we  find  that  Jane  Hancock  was  to  have  all  the  testator's 
real  estate,  and  all  the  residue  of  his  personal  estate  and 
efiects  not  thereinbefore  disposed  of;    Hence  it  appears 
that  by  the  word  '^  effects "  in  the  codicil,  the  testator 
meant  residuary  effects  after  the  previous  dispositions 
made  by  his  will.     Upon  no  other  construction  could 
Catharine  Smith  possibly  take  an  equal  share  of  the  tes- 
tator's effects  with  Jane  Hancockf  for  by  the  will  the 
testator  had  given  unequal  shares  of  his  personal  estate 
to  George  Baker  and  Catharine  Smithy  and  to  Jane  Han* 
cock  he  had  given  an  unascertained  share  of  his  personal 
estate  which  might  have  amounted  to  nothing,  and  also 
his  real  estate.     He  clearly  intended  inequality  by  his 
will,  and,  as  the  equality  directed  by  the  codicil  can  be 
explained  only  by  reference  to  the  will,  that  reference 
shews  that  he  intended  only  an  equal  distribution  of  the 
residue. 

The  Master  of  the  Rolls. 

It  is  clear  that,  bj  the  will,  the  testator  intended  an 
unequal  distribution  among  his  brothers  and  sisters,  for 
he  gives  the  interest  of  3000/.  to  his  brother,  George 
Bdkerj  for  his  life,  and  after  his  decease,  the  principal, 
subject  to  the  life  interest  of  his  wife  in  a  part  of  that 
sum,  to  the  children  of  George  Baker;  but  he  gives  to 
Catharine  Smith  6000L,  with  remainder  to  her  children ; 
and,  after  a  legacy  of  102.  per  annum  to  each  of  his  two 
servants,  he  gives  all  his  real  estate,  and  the  residue  of 

his 
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his  personal  estate  and  effects  to  his  sister  Jimt  Uif^^mt^ 
I  cannot  look  at  the  amount  of  the  residue  toascertain 
the  intentions  of  the  testator;  but  it  is  deart  upon  the 
fiice  of  the  will,  that  the  testator  did  not  intend  the 
shares  of  his  brother  and  two  sisters  to  be  eqial*     He 
then  makes  a  codicil  commencing  with  the  wc»rds  **  cao- 
dicil  to  my  will;*'  the  will  was^  therefore,  under  his 
consideration.      He  proceeds,    **  I  hereby  leave   my 
brother,  George  Baker^  an  equal  share  of  my  efiects 
with  my  sisters,''  the  e£fect  of  which  disposition  is  to 
bring  up  George  Baker^s  share  to  an  equality  with  those  of 
his  sisters.     This  is  not  a  disposition  of  the  whole  of  the 
testator's  effects,  but  of  George  Baker's  share,  and  that 
share  is  limited  over  to  his  wife  and  children.     The 
testator  then  continues,  *'  my  sister  Catharine  Smith  to 
have  an  equal  share  with  my  sister  Jane  Hancock  /"  the 
efiect  of  which  disposition  is  to  bring  up  Catharine 
Smithes  share  to  an  equality  with  that  of  Jane  Hanepck. 
We  must  look  to  the  will  to  see  what  was  the  share  of 
Jane  Hancockj  which  will  be  the  measure  of  the  tAmres 
to  be  allotted  to  George  Baker  and  the  other  sister. 
The  will  gives  the  residue  of  the  testator's  personal 
estate  and  effects  to  Jane  Hancock  ;  by  the  codicil  siie 
will  be  entided  to  an  equal  share  of  the  residue  wilii  her 
brother  and  sister,  after  payment  of  the  testator^s  debts, 
which  share,  according  to  the  amount  of  the  residoe, 
may  be  greater  or  less  than  the  legacy  given  by  the  will 
to  Catharine  Smith.     I  think  that,  when  the  testator 
speaks  of  his  brotner  and  sisters  in  the  codicil,  he  speaks 
of  them,  not  only  in  their  individual  characters,  but  as 
representing  their  respective  families ;  and  having  regard 
to  the  wiU,  comparing  the  wilt  with  the  codicil,  and  con- 
sidering that  the  testator  intended  by  the  codicil  to 
equalise  that  which  was  unequal  by  the  will,  I  am  of 
opinion  that  he  meant  to  give  to  Catharine  Smith  a 
share  of  his  personal  estate  equal  to  the  shares  of  her 

brother 
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brother  and  sister,  and  subject  to  the  same  limitations 
which  he  had  declared  by  his  will  with  respect  to  the 
legacy  of  6000/L 

Declare  that  Catharine  Smith  was  entitled  to  one 
third  share  of  the  testator's  personal  estate  for  her  life, 
with  remainder  to  her  two  children  in  equal  shares. 

This  decision  was  appealed  from,  and  affirmed  by 
the  Lord  Chancellor. 


d25 
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SAWYER  V.  BIRCHMORE. 

^T^HE  decision  in  this  case  (a)  was  appealed  from, 
and  the  decree  for  the  dismissal  of  the  bill  was  re^ 
yersed,  the  Lord  Chancellor  being  of  opinion,  upon  the 
evidence,  that  the  claims  of  the  Plaintiffs  were  not 
concluded  by  it,  but  that  the  Plaintiffs  were  entitled  to 
an  inquiry ;  and  his  Lordship  accordingly  directed  an 
inquiry  whether  the  Plaintiffs  were  in  (act  some  of  the 
next  of  kin,  and  if  so^  whether  they  had  any  notice  of 
the  suit  in  which  the  fund  was  distributed,  with  liberty 
to  the  Master  to  state  special  circumstances. 
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TYLER  V.  BELL. 


When  ■  de- 
murrer for 
want  of  par- 
ties is  al- 
lowed, though, 
in  ordinary 
cases,  the 
Court  gives 
leave  to 
amend  by 
adding  parties, 
it  is  in  the 
discretion  of 
the  Court  to 
grant  or  riSfuse 
such  leave; 
and  where  the 
suit  was  so , 
framed  that  it 
could  not  be 
prosecuted  for 
any  beneficial 
purpose  in 
this  country, 
leave  to 
amend  was 
refused. 


rpHE  fafill  was  filed  by  the  PlaintiflT,  who  was  the 
-*-  eldest  son  of  G.  P.  Tyler  and  Anna  his  wife,  as 
one  of  the  next  of  kin  (with  Anna  Tyler  his  mother)  of 
Margaret  Maria  Moscrop,  who,  it  was  alleged^  had  died 
iii'India^  intestate,  at  the  age  of  five  years,  against  Peter 
Sell,  to  whom  letters  of  administration  of  the  goods  of 
G.  P.  Tyler  had  been  granted,  by  the  Prerogative  Court 
of  Canterbury,  as  the  attorney  of  Anna  Tyler  (the  mother 
of  the  intestate,  and  widow  and  legal  personal  repre- 
sentative in  Indiai  as  well  of  the  said  G«  P.  Tyler  as 
of  the  intestate),  during  her  residence  at  Calcutta^  and 
agidnst  Anna  Tyleri  and  W.  H.  T^fer,  another  son  of 
G.  P.  Tyler  and  Anna  his  wife  (alleged  to  have  been 
bom  after  the  desftb  of  the  intestate),  the  two  last  meiH 
tioned  Defendanta  being  resident  in  India^  and  alleged 
aocordingly  to  be  OM  of  the  jurisdiction  of  the  Court. 
The  bill  prayed  for  an  accouilt  of  tbe  personal  estate  of 
the  intestate  Margaret  Maria  Moscrop^  possessed  by 
AnfMi  lyier  as  the  legal  personal  representative  in  Inii^ 
of  the  iftCestate,  of  by  G.  P.  TSfler  m  his  lifetime,  and 
that  a  moiety  of  inch  personal  estate  might  be  paid  or 
transferred  to  the  Plaintiff,  and  for  other  relief.  The 
bill  prayed  process  against  Bell,  and  also  against  Anna^ 
Tyler  and  W.  H.  Tyler,  when  they  should  come  within 
the  jurisdiction.  The  Defendant  Bell  demurred  to  the 
bill  upon  two  grounds;  first,  for  want  of  equity,  and 
secondly,  because  no  personal  representative  of  Margaret 
Maria  Moscrop,  constituted  such  by  any  Ecclesiastical 
Court  in  England,  had  been  made  a  party  to  the  suit 
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Mr.  Pembertan  md  Mr.  Jamei  BusseU,  in  support  of    ,  16^7. , 


Ttua 


the  demurrer,  insisted  that  the  bill  contained  no  matter  of 
equity  on  which  any  decree  could  be  founded,  and  was  0, 

so  framed  as  to  be  whpUy  unavailable  for  any  practical  ''^ 

or  useful  purpose,  the  only  actual  Defendant  being  the 
mere  attorney  of  the  principal  party  against  whom  thQ 
account  was  sought,  and  a  stranger  to  all  the  trana- 
actions  in  respect  of  which  relief  was  prayed.  Tlie  bill 
was  filed  for  an  account  of  the  personal  estate  of  an 
intestate  who  had  no  personal  representative  duly  con- 
stituted in  this  country,  and  who  could  never  by  any 
possibility  have  a  personal  representative  so  constituted^ 
inasmuch  as  she  never  had  any  assets  in  this  country. 
Ttie  suit  was,  therefore,  defective  for  want  of  a  neces- 
sary party ;  I/noe  v.  Fairlie  (a),  Logan  v.  Fairlie  (i), 
and  the  defect  was,  moreover,  one  which  no  amendment 
could  cure. 

Mr.  Tinnetfj  Mr.  ^Kindersley,  and  Mr.  Craigy  contrd^ 
relied  upon  the  decree  in  Adair  v.  Shaw{c)  as  esta- 
blishing th&t  the  assets  of  the  husband  of  an  adminis- 
tratrix were  responsible  for  all  such  parts  of  the 
property  of  an  intestate  as  were  possessed  by  the 
husband  and  his  wife  during  the  coverture,  and  that 
as  a  breach  of  trust  was  alleged  in  the  bill  against  the 
deceased  husband  and  the  administratrix,  there  was 
sufficient  matter  of  equity  to  sustain  the  suit;  and 
they  insisted  that,  even  if  the  Court  should  be  of 
opinion  that  the  suit  was  defective  for  want  of  a  ne- 
cessary party,  the  Plaintiff  was  entitled,  as  of  course, 
to  leave  to  amend.  A  bill  was  never  dismissed  for 
want  of  parties,  it  being  the  invariable  practice  of  the 
Court  to  allow  a  cause,   defective  only  for  want  of 

parties, 
fa)  9  Mad.  101.  (c)  I  S^  ^  Lrf,  S75. 
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rS97;       partiei,  to  stand  over  fiir  tbeporposfenof  ametidii^  tbe 
bill  by  adding  the  necessary  partieB. 

Mr.  PemberiOH,  in  reply. 

In  Lffioe  V.  Fairlie{a)  when  leave  to  amend  was 
asked  under  precisely  similar  circumstances.  Sir  Thomat 
Plunter  said  the  application  was  not  of  course,  but  gave 
time  to  state  in  writing  what  amendment  was  proposed, 
nd  the  application  was  not  renewed.  In  Lewis  r. 
Gentlef  a  case  before  the  present  Vice-chancellor  (i) 
a  demurrer  for  want  of  parties  was  allowed,  and  bis 
Honor  refused  an  application  for  leave  to  amend.  In 
this  case  it  is  clear,  from  the  frame  of  the  suit,  that  no 
relief  can  be  given,  and  the  Court  will  not,  it  is  sub* 
fnitted,  in  the  exercise  of  its  discretion  grant  leave  to 
amend. 

T%e  Master  qfihe  Rolls  (after  stating  the  substance 
Of  the  bill). 

The  bill  seeks  to  have  an  account  of  the  personal 
estate  of  Margaret  Maria  Moscrop ;  and  'the  6xA 
question  which  arises  is,  how  tliis  can  be  done  in  t1)e 
absence  of  a  personal  representative  in  this  country  of 
Margaret  Maria  Moscrop  ?  A  Plaintiff,  claiming  by  his 
bill  a  share  of  an  intestate's  estate,  must  of  course  bring 
the  legal  personal  representative  of  the  intestate  before 
the  Court,  such  personal  representative  being  a  neces^ 
sary  party  to  the  account  which  is  bought  to  be  taken. 
AnotHer  question  has  been  raised,  whether,  if  a  demurrer 
be  allowed  on  the  ground  that  the  proper  parties  to  the 
suit  are  not  before  the  Court,  it  is  a  matter  of  course 
for  the  Court  to  grant  leave  to  amend,  and  to  allow  the 
cause  to  stand  over  for  that  purpose.     No  authority  oas 

been 

[a)  2  Mad,  101.  {h)  Jfoo.  S.  1828. 
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beenprodnoad  b^nre  me  in  support  of  such  a  pro^        ISSfl 

position ;  and  the  course^  taken  in  Lowe  y.FairUef  shews 

that  Sir  Thomas  Plumer  considered  it  by  no  means  a 

matter  of  course  to  grant  leave  to  amend.     If  it  were 

necessary  to  dispose  of  the  demurrer  for  want  of  equity, 

I  should  not  do  so  without  considering  the  case  of  Adair 

V.  Shaw  i  but  as(  I  am  of  opinion  that  the  demurrer  for 

want  of  parties  must  be  allowed,  the  only  remaining 

question  is,  whether  the  Court  ought  in  such  a  case  as 

tliis,  to  assist  the  Plaintiff  in  prosecuting  this  suit  by 

granting  leave  to  amend.     It  is  perfectly  clear  that,  if 

this  suit  can  ever  be  brought  to  an  equitable  adjudication, 

it  must  be  prosecuted  in  the  East  Indies.     The  only 

actual  defendant  upon  this  record  is  the  mere  agent  of 

Mrs.  Ti/ler,  the  administratrix  in  India  of  the  intestate 

and  the  personal  representative  in  India  of  her  deceased 

husband.     Mrs.  Tyler  and  the  other  Defendant  are  in 

India  ;  all  the  transactions,  alleged  in  the  bill  to  have 

taken  place  between  the  ^parties,  took  place  in  India; 

and  considering  it  utterly  impossible  that  this  suit  can 

be  prosecuted  fairly  and  equitably  in  this  country,  I  do 

not  think  thb  is  a  case  in  which  leave  ought  to  be  given 

to  amend. 

Demurrer  for  want  of  parties  allowed  accordingly. 

Mr.  Tinney  applied,  pro  JbrmAj  for  leave  to  amend, 
which  was  refused. 

The  decision  was  appealed  from,  and  the  Lord  Chan* 
Gellor  dismissed  the  appeal  with  costs,  {a) 

(a)  8  Mylw  ^  Owg,  89. 


SH  S 


AN 

I  NX) EX 


TO 


THE    PRINCIPAL    MATTERS. 


I     .     .     ..     l.AA     H..-.' 


ADMINISTRATION. 

1.  Though  the  distribution  of  an  intes- 
tate's estate  under  a  decree  of  the 
Court  among  persons  found  to  be 
the  next  of  kin,  does  not  conclude 
the  rigbu  of  persons  who  may 
have  an  equal  or  paramount  title^ 
yet  the  Court  will  not  assist  other 
next  of  kin  who,  with  full  notice 
pf  the  proceedings  in  the  suit 
wherein  tlie  fund  was  distributed, 
have  neglected  to  prosecute  their 
claims.     Sawyer  v.  Birchmore. 

Page  S91 

On  appeal,  an  inquiry  was  directed 
in  the  particular  case  whether  the 
Plaintiffs  were  in  fact  some  of  the 
next  of  kin,  and  if  so,  whether 
they  had  notice  of  the  suit  in 
which  the  fund  was  distributed. 
Saxvycr  v*  Birchmore*  825 


AMENDMENT. 

The  S  &  4  IT.  4.  c.  94.  t.  IS.,  giving 
jurisdiction  to  the  Af  aateis  to  hear 
and  determine  all  applications  for 
leave  to  amend  bilb»  does  not 
apply  to  cases  wber«  the  party  is 
entitled  of  course  to  leave  to 
amend,  as  wherie  leave  it  given  at 
the  hearing  to  amend  by  adding 
parties,  or  to  caaes  where  it  is 
necessary  for  the  Court  to  hear  all 
the  circumstances  enabling  it  to 
determine  whether  leave  ought  to 
be  given  fa  aiQjend,  or  not.  Rees 
V.  Edwardes.  Page  465 

See  Parties,  2. 

ANNUITY. 

The  Court  will  not  give  interest  upon 

the  arrears  of  an  annii^'ty,  unless 

^  special  case  be  made.    Booth  v. 

LeyeeeUr.  847 

S  //  4  ASSETS. 
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ASSETS. 

1.  The  Court  will  not  marshal  assetn' 
in  fiivour  of  a  charitable  bequest 
given  out  of  a  mixed  fund,  whether 
the  bequest  be  particular  or  resi- 
duary.   Hobson  r.  Blackburn. 

Page27S 

2.  A  testator,  after  commencing  his 
will  with  words  amounting  to  a 
charge  of  his  real  estate  with  the 
payment  of  his  debts»  devised  an 
advowaon  to  trustees  upon  trust 
to  present  his  younger  son  to  the 
living  when  vacant,  and  subject 
thereto  in  trnst  to  sell  and  apply 
the  produce  of  the  sale  for  the 
special  purposes  therein  mention- 
ed ;  and  he  devised  his  residuary 
real  estate  upon  certain  trusts  to 
other  trustees,  and  appointed  three 
CKecotors  (who  proved  bis  will) 
one  of  whom  was  his  younger  son, 
and  another  one  of  the  trustees 
of  the  advowson. 

The  personal  estate  being  in- 
sufficient for  the  payment  of  his 
debts,  the  trustees  of  the  advow- 
son, one  of  whom  was  an  executor, 
at  the  instance  of  the  other  ex- 
ecutors, contracted  to  sell  the 
advowson,  before  any  vacancy  had 
occurred  in  the  living. 

In  a  suit  for  specific  performance 
by  the  trustees  of  the  advowson 
and  executors,  against  the  pur- 
chaser, it  was  held  that,  the  charge 
being  in  effect  a  devise  of  the  real 
estate  in  trust  for  the  payment  of 
debts,  a  good  title  could  be  made 
by  the  plaiuttft,  without  the  insti- 
IMlon  of  a  suit  to  ascertain  the 


deficiency  of  the 
and  that  the  pvrchaaar  was  not 
bound  either  to  inquire  whether 
other  sufficient  property  on^t 
first  to  be  ap^ied  ia  paymeal  of 
debts,  or  to  nee  to  file  appKcatioa 
of  the  purcheee-iiioiiey.  Sfaswt. 
Barrer.  FwgtSSB 

ASSIGNMENT  (EQUITABLE.) 

The  equitable  assignee  of  an  under^ 
lease  is  clothed  with  the  obUgatios 
to  perform  the  covenants  in  the 
underlease,  though  he  is  himself 
the  original  lessor,  and  cannot  set 
up  the  non-perfornoance  of  those 
covenants  against  his  lessee  ass 
ground  for  refusing  the  perfoim- 
ance  of  a  covenant  in  the  originsl 
lease.    Jenkvu  v.  Portman.    M 


BARON  AND  FEME. 

1.  A  testator  gave  a  legacy  to  a  tnis- 
tee  in  trust  to  invest  it  for  the  be* 
nefit  of  E.  5.,  independent  of  the 
control  of  her  husband.    On  a  biN 
by  the  husband  and  wife  against 
the  trustee,  to  have  it  declsred 
that  the  wife  was  absolutely  en* 
titled  to  the  fund,  and  to  have  the 
same  transferred  to  her  ot  to  her 
husband,  by  her  direction,  or  in 
her  right,  it  was  held,  that  d»« 
wife  was  entitled   to  the  antira 
disposal  of  the  fnod,  hot  that  tht 
husband  coold  not  obtain  it  in 
that  snit,  and  it  was  refwed  to 
the  Master  Co  approve  of  a  traite^i 
to  whom  the  Amd  mightbe  traftt- 
ferred 
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£entA  apoiy  the  irast  dedared  in 
the  wtU,  ukI  to  approve  ofa  deed 
ikclaring  that  trust.  Simotu  v. 
Norwood* '  Pftge  7 

2.  Whcfe  ma  «uit  for  the  adminis- 
tration  of  a  (eatatrix's  estate,  the 
Matter's  report  was  delayed  in 
•coDseqiience  of  another  pending 
suit,  and  it  appeared  upon  the 
petition  of  one  of  the  residuary 
legatees,  an  infant,  and  a  married 
woman,  that  she  bad  been  deserted 
by  her  husband,  and  that  there 
was  likely  to  be  a  large  residue, 
inquiriei  were  directed  to  ascer- 
tain the  facu  stated  in  the  petition, 
and  the  probable  amount  of  the 
petitioner's  fortune,  and  what 
would  be  a  proper  allowance  for 
the  past  and  future  maintenance 
pf  the  petitioner.  Coder  y.  Cosier. 

199 
S.  A  testator  devised  and  bequeathed 
certain  copyhold  and  leaseliold 
estates  to  trustees,  upon  trust  to 
pay  the  rents  and  profiu  to  M.  A^ 
for  her  life  to  her  separate  use,  and 
without  power  of  anticipation ;  and 
a  testatrix  gave  certain  freehold 
estates  to  trustees  in  trust  for  the 
same  Af.  A.  for  her  life,  to  her 
separate  use,  and  without  power 
of  anticipation* 

Af •  A*  was  a  Jeme  sole  at  the 
date  of  the  testator's  will,  and  at 
biB  death.  She  was  also  a  feme 
sole  at  the  date  of  the  tesUtrix's 
wlU,  but  she  was  married  at  the 
death  of  the  testatrix. 

M.  A.  joined  with  her  husband 
in  granting  aniMiities  to  the  plain* 
tit,  chatgAd  upon  the  estates  be* 


queathed  by  the  testator,  and  the 
estates  devised  by  the  testatrix. 

On  the  ^n^olvency  of  the  hus^ : 
band,  a  bill  was  tiled  by  the  Plain- 
tiff to  have  the  annuities  paid  out 
of  the  estates,  and,  upon  motion 
for  an  injunction  and  receiver,  the 
Court  granted  the  motion  as  to 
the  estates  devised  by  the  testator, 
but  not  as  to  those  devised  by  the 
testatrix,  on  the  ground  that  the 
rents  of  the  former  estates  ought 
to  be  secured  till  the  question  in 
the  cause  could  be  determined, 
which  could  not  be  decided  on  an 
interlocutory  motion.  TuUett  v. 
Armstrong.  Page  ^99 

4.  A  female  infant,  entitled  to  a 
legacy  of  stock,  given  in  trust  to 
be  accumulated  till  she  should 
attain  twenty*one,  and  to  be  then 
transferred  to  .her  for  her  separate 
use,  cannot  transfer  her  mteresc  in 
such  legacy  by  the  act  of  marriage 
to  her  husband ;  and,  if  married 
at  the  time  when  she  attains  her 
majority,  she  takes  an  absolute 
interest  in  the  legacy  for  her 
separate  use.  Johnson  v.  Johnson, 

64S 

BEQUEST  FOR  ROMAN  CA- 
THOLIC  PRIEST. 

A  testatrix  by  her  will,  dated  in  the 
year  1680»  gave  to  C.  and  his 
heirs  a  rent-charge  issuing  out  of 
the  lands  therein  described,  and 
subject  to  the  rent-ohargei  she 
gave  the  lands  to  J^. and  his  heirs; 
and  by  a  paper  of  instructio.ns* 
recitingt  that  from  the  malignancy 
of  the  times  she  could  not  declare 

the 
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tb«  uiea  to  irbich  the  iat^Mled 
the  renl-eharge  to  be  disposed, 
she  gave  the  Mine  to  C.  and  his 
heirs  upon  the  trusts  thereinafter 
mentioned ;  and  she  requested  and 
desired  W.  that  a  particular  estate 
therein  mentioned  should  always 
be  let  to  farm  to  some  deserring 
Catholic,  qualified  to  entertain  a 
priest  for  the  help  of  poor  Ca- 
tholicsi  in  the  parishes  therein 
specified ;  and  she  desired  that  a 
Dominican  or  Franciscan  priest, 
if  a  priest  of  such  order  could  be 
oonvenienily  had,  should  be  kept 
at  the  particular  estate,  and  she 
gave  20^.  per  annum  out  of  the 
rent-charge  for  the  maintenance 
of  such  priest.  The  information 
was  filed  before  the  passing  of  the 
act  2&  3^.4.  c.  115.: 

Held,  that  the  direction  in  the 
paper  of  instructions  was  illegal 
and  void,  but  given  to  a  charit- 
able purpose,  and  applicable  there- 
fore c^pr^s  to  a  charitable  purpose, 
to  be  determined  by  the  sign 
manual  of  the  Crown.  Attorney- 
General  v.  Todd.  Page  803 


CHARGE. 

Mortgagees,  with  notice  of  a  specific 
charge  for  payment  of  debts  upon 
.devised  estates,  were  held,  not- 
withstanding releases  of  the  ex- 
ecutonB  to  the  devisees  (such 
devisees  being  themselves  two  of 
the  execotors,  and  the  releases 
not  shewing  that  the  charge  b^d 
been  raised  and  paid,)  to  be  bound 


to  ieo  to  die  appUoiiiafi  tff  the 
■iortgag0»tiioiM]ri  '  BraMmallk  t. 
Britam.  RigeSOS 

•  Where  kitroiiuotorj  words  is  a 
will,  direeting  pttynent  of  ^  the 
tesiatior's  just  debto,  wierefoAowed 
by  specific  det^ises  to  two  of  the 
executors;  it  was  beM,  upon  the 
whole  context  of  the  wiJJ,  Ifcat 
the  testator  bad  not  charged  hii 
real  estate  generally  with  the  pay- 
ment of  debta.     Ibid. 

.  The  testator  commeoeed  his  will 
with  the  words,  **  In  the  first  place, 
I  direct  my  just  debts,  fanenf  ex- 
penses, and  the  charges  of  proving 
this  my  will,  to  be  doljpaid/He 
then  made  several  devises;  ami  he 
gave  to  «/.  G.  a  small  quaotity  o( 
plate,  together  with  the  reoti  and 
profits  of  his  freehold  and  kme- 
hold  premises  due  and  accruing 
up  to  the  quarter  day  next  sker 
his  decease ;  which  rents  and  pro- 
fits he  charged  with  the  payment 
of  his  said  debts,  Hineral  expense** 
and  tlie  charges  of  proving  tu 
will: 

Held,  that  the  testator  bad  not 
charged  his  real  estates  generally 
with  the  payment  of  his  debt*. 
Palmer  v.  Graves.  ^^ 


CHARITY- 

l.  The  principal  diarge  ia  so  in- 
formation beiogt  tfcat  certtm 
alienations  made  by  the  trustees 
of  the  charily  lands  were  not 
authorised  by  the  inclswre  Act 

under  wfaieh  they  paqpsrted  t^^ 

made 
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.■  iQtd«,  ftqd  in  particular  that  an 
ifoprofideot  exchange  had  been 
made,  in  order  to  favour  one  of 
the  truBtees;  ajad  k  appearing 
th«^9>  although  the  directioog  of 
(he  hiclosure  ajct  had  not  been 

.  fitrictly  followed,  nearly  twenty 
year9  had  elapsed  si^ce  the  trans- 
actioot  and  neither  the  exchange 
with  the  trustees  nor  any  of  the 
alienations  were  shewn  to  have 
been  improvident  or  improper^  the 
information  was  dismissed  with 
costs  as  to  that  part  of  it;  and 
the  information,  as  it  was  framed, 
not  appearing  to  have  been  filed 
with  a  view  tp  the  benefit  of  the 
clutrity,  and  having  been  instituted 
and  conducted  in  a  manner  to 
create  great  unnecessary  expense, 
no  costs  were  given  to  the  relators 
up  to  the  hearing,  as  to  tliat  part 
of  the  information  which  was  not 
dismissed.  AUomey-Gencral  v. 
CuUum.  Page  1(H 

2.  If  a  spiritual  duty  attached  to  the 
office  of  a  corporator  of  a  cha- 
ritable corporation  be  not  properly 
performed*  the  Court  will  not  in- 
terfere, but  application  should  be 
made  to  the  visitor  or  the  proper 
spiritual  authorities. 

The  Court  refused  to  direct  an 
inquiry  as  to  the  propriety  of 
granting  leases  of  charity  lands 
for  lives,  renewable  upon  a  fine, 
at  a  small  reserved  rent,  where 
there  had  been  no  alteration  in 
the  mode  of  letting  the  lands  for 
upwards  of  200  years.  Aitomey- 
CeMoral  v.  Croak.  121 

S.  A  bequeai  of  the  residue  of  per- 


sonal estate  forsudi  relifious  and 
charitable  institutions  apd  pur- 
poses within  the  kingdom  ofEng^ 
landf  as  in  the  opinion  of  the  tes- 
tator's trustees  should  be  deemed 
fit  and  proper,  is  a  good  charitable 
bequest,    Bak^  v.  Sutton^ 

Page  224 

4.  A  bequest  of  money,  directed  to 
be  laid  out  on  mortgage. security, 
at  the  highest  interest  that  could 
be  legally  and  safely  obtained  for 
the  same,  held  to  be  void  under 
the  mortmain  act.    lUd. 

5.  A  direction  to  executors  to  pur- 
chase so  much  freebqld  land  as 
could  be  bought  for  10(0.  for  a 
charitable  purpose;  and  in  case 
land  could  not  be  conveniently 
purchased  withiii  twelve  months 
after  the  testator's  decease,  to  pay 
20i.  per  quarter  for  such  charit- 
able purpose,  until  such  purchase 
could  be  made,  does  not  give  the 
executors  such  a  discretion  as  to 
take  the  bequest  out  of  the  mort- 
main act.    Mann  v..  BurUngton, 

Page  235 

6.  The  Court  will  not  marshal  assets 
in  favour  of  a  charitable  bequest 
given  out  of  a  mixed  fund,  whether 
the  bequest  be  particular  or  re- 
siduary.    Hobson  V.   Blackburn. 

27S 

7.  In  a  charter  incorporating  a  cha- 
ritable foundation  under  the  name 
of  the  master  and  five  poor  of  the 
college  or  hospital  therein  de- 
scribed, it  was  provided  that  the 
master  should  perform  certain  ec- 
clesiastical duties  either  by  htm- 
stlf  or  by  some  sufficient  miiuster 

or 
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.  or  curate.  The  master  of  the 
hospital  did  not  reside  in  or  near 
the  hospital,  and  a  scheme  had 
been  approved,  upon  a  reference, 
by  which  the  master  of  the  hospital 
was  to  allovr  a  salary  to  a  curate, 
who  was  to  reside  in  the  hospital : 
Held*  upon  the  construction  of 
the  whole  charter,  that  the  master 
was  bound  to  reside  in  the  hos- 
pital for  the  purpose  of  perform- 
ing the  several  duties  of  his  office. 
Whether  ecclesiastical  duties 
enjoined  under  a  charitable  found- 
ation are  properly  performed,  it  is 
not  within  the  jurisdiction  of  the 
Court  to  determine^  this  being  a 
matter  which  belongs  to  the  cog* 
niaance  of  the  ecclesiastical 
authorities.  Attorney -General  v. 
Smithies.  Page  289 

8«  Where  it  appeared  upon  an  in- 
formation against  the  Fishmongers' 
Company,  that  the  Company  had 
omitted  to  invest  a  legacy »  di- 
rected to  be  invested  in  land  for 
the  benefit  of  the  charity,  but 
had  applied  their  own  funds  in 
aid  of  the  charity  to  a  larger 
amount  than  the  investment  would 
have  produced;  the  Court  held, 
that  the  neglect  to  invest  the  le- 
gacy, either  in  land  or  (if  that 
could  not  be  advantageously  ac- 
complished) in  some  separate 
fund,  was  a  substantial  ground  of 
complaint,  and  directed  accord- 
ingly such  investment  as  appeared 
.  to  be  most  beneficial  to  the  cha- 
rity, but  refused  any  inquiry  as  to 
loss  alleged,  but  not  shewn  to  have 
been  sustained  by  the  neglect  to 


invest.  And,  coiMiderni^  l9iaf  th« 
suit  was  not  institnted  for  the 
benefit  of  the  cbarity,  the  Coort 
directed  the  Defendants  to  pay  the 
costs  aa  foecweeo  party  and  parf j, 
and  refused  the  relfltdrs  their  excra 
costs  out  of  the  charity  ftiod.  Jt- 
iomey-Genered  v.  Fishmongers 
Company.  Page  492 

9.  Where  the   caae  charged  in  an 
information,  praying  for  the  rfgu- 
lation  of   a   charity,  was  incon- 
sistent with  the  true  state  of  the 
case  set  forth  in  the  answer,  and 
the  relator  brought  the  infornnatioD 
to  a  hearing  without  amendment, 
and  with  a  prayer  for  relief,  found- 
ed on  the  untrue  statement,  no 
application  having  been  made  to 
the    Company,    trustees    of  the 
charity,  for  the  correction  oflhc 
alleged  abuse    previously  to  the 
filing  of  the  hill,  the  Coort,  sl- 
though  it  was    a  case  in  which 
some    relief    might    have   been 
granted,  if  it  had  been  properiy 
brought  before   the    Court,  dis- 
missed  the  information  with  costs. 
Attorney-General  v.  The  Grocers 
Company.  ^ 

CONSTRUCTION  OF  STA- 
TUTES- 

See  Statutes. 

CONVEYANCE. 

1.  An  infant  tenant  in  tail  n^T 
be  ordered  to  convey  under  the 
1  «^.4.  C.47.  #.11.     R^^^' 

Ecdes.  1» 

2.  Where 
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2.  Wfaere.ftaln&oihek  is  declared 
.  by  the  decree  o^*  the  Court  to  be 
8  truAlee  for  the  purchaser,  the 
Court  will  direct  a  conveyance  to 
the  purchaser  by  thesame  decree, 
a  petition  for  that  purpose  being 
unnecessary.  Miller  v.  Knight* 
Page  129 

CORPORATION. 

See  Municipal  Corporation  Act. 

COSTS. 

1.  The  principal  charge  in  an  in- 
formation being,  that  certain  alien- 
ations made  by  tlie  trustees  of  the 
charity  lands  were  not  authorised 
by  tbe  inclosure  act  under  which 
they  purported  to  be  made,  and 
in  particular  that  an  improvident 
exchange  liad  been  made  in  order 
to  favour  one  of  the  trustees; 
and  it  appearing  that,  although 
the  directions  of  the  inclosure  act 
had  not  been  strictly  followed, 
nearly  twenty  years  had  elapsed 
since  the  transaction,  and  neither 
tbe  exchange  with  the  trustees 
nor  any  of  the  alienations  were 
shewn  to  have  been  improvident 
or  improper,  the  information  was 
dismissed  with  costs  as  to  that 
part  of  it;  and  the  information,  as 
it  was  framed,  not  appearing  to 
have  been  filed  with  a  view  to  the 
benefit  of  the  charity,  and  having 
been  instituted  and  conducted  in 
a  manner  to  create  great  unne- 
cessary expense,  no  costs  were 
giTen  to  the  relatora  up  to  tbe 
hearing,  as  to  that  part  of  the  in- 


formation which  was  not  dis« 
missed.  Attorney  •General  ^,  Cut' 
lum.  Page  104 

%  It  is  not  regular  in  a  notice  of 
motion  for  a  four-day  order  to  ask 
for  the  costs ;  but,  if  asked  for,  it 
is  in  the  discretion  of  the  Court 
to  give  or  withhold  them.  Peas" 
nail  V.  Couhart.  183 

3.  Where  in  a  creditor's  suit  a  fund 
had  been  realised  by  the  diligence 
of  the  Plaintiff,  and  the  assets 
were  more  than  sufficient  for  pay- 
ment of  the  debtSf  the  costs  of  the 
Plaintiff,  as  between  party  and 
party,  were  ordered  to  be  paid  out 
of  the  general  fund,  and  the  extra 
costs  of  the  Plaintiff  were;  under 
the  circumstances,  directed  to  be 
paid  j^ro  ratA  by  all  the  creditors 
who  partook  of  the  benefit  of  tiie 
suit.  Stanton  v.  Hatfield.  Page  356 

4.  The  general  personal  estate  of  a 
testator  is  liable  to  all  costs  occa- 
sioned by  his  mistake,  or  rendered 
necessary  for  the  purpose  of  ob- 
taining the  opinion  of  the  Court 
on  the  construction  of  his  will, 
though  some  of  those  costs  may 
have  been  incurred  in  proceedings 
affecting  the  real  estate  only,  and 
the  result  of  which  was  to  benefit 
a  devisee  of  the  real  estate.  Rip- 
ley V.  Moysey.  578 

5.  The  Court  will  not  allow  costs  to 
a  trustee  who,  after  having  acted, 
declines  to  perform  the  trusts  re- 
posed in  him,  and  thereby  renders 
a  suit  for  the  appointment  of  a 
new  trustee  necessary.  Howard 
V.  Rhodes.  581 

COUNSEL. 
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COVENANT. 

The  equitable  assignee  of  an  under- 
lease is  clothed  with  the  obligation 
to  perform  the  covenants  in  the 
under-lease,  though  he  is  himself 
the  original  lessor,  and  cannot  set 
up  the  non-performance  of  those 
covenants  against  his  lessee  as  a 
ground  for  refusing  the  perform- 
ance of  a  covenant  in  the  originid 
lease.    Jenkins  v.  Portman. 

Page  435 

COVENANT  TO  STAND 
SEISED. 

jP.  JB.  by  indentures  of  lease  and 
release,  in  consideration  of  natural 
love  and  affedtion  for  bit  sisters, 
and  a  nominal  consideration,  re- 
leased a  particular  freehold  estate 
to  £.,  his  heirs  and  assigns ;  and 
he  assigned  a  particular  leasehold 
estatCi  and  all  other  the  property 
in  Great  Britain  or  Ireland^  whe- 
ther real  or  personal,  which  he 
might  be  entitled  to  at  the  time 
of  executing  the  indenture  to  ^., 
his  executors,  administrators,  and 
assigns,  upon  trust,  that  B,f  his 
heirs,  executors,  administrators, 
and  assigns,  should  stand  pos- 
sessed thereof  upon  trust  to  pay 
the  rent,  interest,  dividends,  or 
annual  produce  arising  therefrom, 
or  the  monies  arising  from  the 
sale  thereof,  equally  between  his 
three  sisters.  F.  B.  was>  at  the 
date  of  this  indenture  and  of  hb 
death,  seised  of  a  share  in  a  free- 


hold house  akttftte  its  King  Street^ 
not  mentioDied  in  tbe  lease  iirie* 
lease: 

Held,  that  the  release  could 
not  operate  as  a  covcuant  lo  stand 
seised  of  tlie  house  in  King  Sired, 
there  being  in  the  release  no  omd- 
tion  of  that  house,  and  the  general 
words  being,  from  the  frame  of 
the  deed,  applicable  only  to  lease^ 
hold  or  other  personal  estate. 

Whether    an    instrument,   de« 
fective  as  a  release  or  other  assu' 
ranee,  can  operate  in  equity  as  a 
covenant  to  stand  seised,  where 
the  covenantee  is  a  stranger  id 
respect  of  blood  or  marriage  to 
the  covenantor,  bat  cooneded  bj 
blood  or  marriage  wilh  tbe  psr- 
son  for  whose  «se  the  covenaatto 
stand    seised    is    made,    ^are* 
Doungsnforth  ▼.  Blair.    Page  795 

CREDITOR'S  SUIT. 
Wliere  in  a  creditor's  suit  a  ttt^d 
had  been  realised  by  the  diligence 
of  the  Plaintiff,   and  tbe  asseU 
were  more  than  sufficient  for  pay- 
ment of  the  debts,  the  cosU  of  tbe 
Plaintiff,  as  between  party  sad 
party,  were  ordered  to  be  paid  oflt 
of  the  general  fund,  and  the  extra 
cosu  of  the  Plaintiff  were,  under 
the  circumstances,  directed  to  be 
paid  pro  raid  by  all  the  creditors 
who  partook  of  the  benefit  of  tbe 
suit.     Stanton  v.  HalfiM      358 
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©fiCREE- 

A  declaration,  being  the  act  of  the 
Court,  cannot  be  introduced  into 
k  decree  tAkert  by  the  PlaintiflFin 
'the  absence  of  the  Defendant, 
which  d^6Vde  niuit  be  such  as  the 
Plaintiff  can  abide  by  at  his  own 
peril. 

In  a  creditor's  suit  the  Defend- 
ant did  not  appear  at  the  hearing, 
and  the  counsel  for  the  Plaintiff 
introduced  into  the  minutes  of  the 
decree  a  declaration,  that  the  De- 
fendant had  notice  of  the  Plain- 
tiff's bond,  which  was  admitted 
by  the  answer.  The  declaration 
was  irregular,  the  Plaintiff  being 
entitled  only  to  the  common  de- 
cree in  a  creditor's  suit.  Jen- 
nings T.  Simpson.  Page  404 

DEMURRER. 

1.  A  bill  of  revivor  cannot  be  de- 
murred to  for  want  of  a  party  who 
was  not  before  the  Court  at  the 
time  of  the  abatement,  although 

'  the  suit  might  have  been  imper- 
fect without  such  party,  for  it  is 
not  the  office  of  a  demurrer  to  a 
bHl  of  revivor  to  correct  such  im- 
perfection.   M^ealfi  V.  Metealfe. 

74 

2.  A  demurrer  to  a  bill,  on  the 
.  ground  that  the  Plaintiff  has  not 

taken  out  a  prerogative  adminis- 
tration, cannot  be  sustained.  Ibid. 
S.  Demurrer  to  a  bill  for  discovery 
in  aid  of  an  action  brought  by  the 
Plaintiff  to  recover  damages  for 
an  assault  and  false  imprisonment, 
idlowed,  .the  whole  object  of  the 


bill  being  to  obtain  a  discovery 
of  matters  which,  if  established, 
would  have  subjected  the  Defend- 
ant to  penal  consequences* 

The  whole  object  of  a  bill  of 
discovery  being  criminatory,  a 
general  demurrer  does  not  cover 
too  much,  because  some  of  the 
interrogatories,  separately  consi- 
dered, may  relate  to  matters  not 
directly  criminatory. 

Semble^  that,  a  bill  of  discovery 
in  aid  of  an  action  for  a  mere 
personal  tort  cannot  be  sustained. 
Glynn  v.  Houfton.  Page  829 

4.  A  defence,  though  in  words  ap- 
plied to  only  one  part  of  the  bill, 
if  it  should,  on  the  face  of  it,  be 
applicable  to  the  whole  bill,  can- 
not stand  in  conjunction  with 
another  distinct  defence  which  is 
applicable  and  applied  to  another 
distinct  part  of  the  bill. 

The  Defendant  to  part  of  the 
bill  put  in  a  plea,  that  there  were 
no  outstanding  terms,  and  a  de- 
murrer to  the  rest,  that  the  Plain- 
tiff  had  no  title :  Held,  that  the 
plea  was  good,  but  that  the  de- 
murrer, being  applicable  to  the 
whole  of  the  bill^  and  conse- 
quently to  that  part  of  it  which 
was  covered  by  the  plea,  was  bad. 
But  the  Defendant,  having  also 
demurred  ore  fenus  for  want  of 
equity,  and  the  Court  being  of 
opinion  that  the  Plaintiff  was  not 
entitled  to  the  discovery  and  relief 
sought  by  the  bill,  that  demurrer 
was  allowed.     Crouch  v.  Hickin. 

385 

DIS- 
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DISCOVERY. 

1.  Plet  to  a  bill  fiir  discoveryy  filed 
after  a  demurrer  to  a  plea  at  law, 
aHowed.  Stotoarl  ▼.  Lord  Nu- 
gent. Ptege  201 

ft.  Demurrer  to  a  bill  for  discovery 
in  aid  of  an  actioo  brought  by  the 
Plaintiff  to  recover  damages  for 
an  assault  and  false  imprisonment, 
allowed,  the  whole  object  of  the 
bill  being  to  obtain  a  discovery 
of  matters,  which,  if  established, 
would  have  subjected  the  Defend- 
ant to  penal  consequences. 

Tlie  whole  object  of  a  bill  of 
discovery  being  criminatory,  a  ge- 
neral demurrer  does  not  cover 
too  much,  because  some  of  the 
interrogatories,  separately  consi- 

'  dered,  may  relate  to  matters  not 
directly  criminatory. 

Semhle,  that  a  bill  of  discovery 
fn  aid  of  an  action  for  a  mere  per- 
sona! tort  cannot  be  sustained. 
Gfynn  V.  Houston.  S29 

DISMISSAL  OF  BILL. 

A  Plaintiff  cannot,  as  of  course,  ob- 
tain aa  order  to  dismiss  his  bill 

.  upon  payment  of  costs,  where  such 
dismissal  may  prejudice  the  De- 
fendant; and- where  a  Plaintiff  in 
a  Cross  suit  obtained  an  order,  as 

.  of  course^  to  dismiss  his  bill,  after 
the  ocigioal  bill  and  the  cross  bill 

,  had  been  eel  down  tp  be  beard 
together^  the  order  was  held  to  be 
irregidar.    Booth  v.  L^fcater. 

247 


DOUBLE  PROVISION. 


A.  having  invested  in  stock  a  torn  of 
money,  in  pursuance  of  a  salde- 
ment,  by  way  of  portion  for  one 
of  his  daughters,  and  having  given 
a  bond  for  the  payment  of  a  fur- 
ther sum  at  his  decease,  entered 
into  an  agreement  with  B.  to 
make  a  provision  for  his  unmarried 
daughter,  on  her  marriage  with 
JB.,  on  a  basis  of  equality  with  the 
provision  made  for  his  married 
daughter.  A  memorandum  of  the 
terms  of  the  agreement  (in  wbicb 
some  variations  were  afterwards 
made  by  the  parties)  was  written 
at  the  direction  of  A^  by  yf.'s 
solicitor,  in  the  presence  and  with 
the  approbation  of  B.;  and  A. 
gave  instructions  to  his  solicitor 
to  prepare  a  settlement  in  con- 
formity with  the  memoraodam, 
subject  to  the  variations,  but  he 
died  before  such  setderoeot  was 
executed,  having  made  a  wiU,  by 
which  he  gave  a  share  of  the  re- 
sidue of  his  estate  to  his  married 
daughter. 

B»  married  the  daughter  of  the 
testator,  and  performed  hie  part  of 
the  agreement  comprised  in  the 
memorandum ;  and  on  a  bill  filed 
by  him  and  his  wifi»,  claiming  the 
portion  agreed  to  be  seciledagaiDSt 
the  tesUtor^s  estate,  it  waa  held, 
first,  that  the  necnerandum  was 
not  a  bindiog  agreemeat  withm 
the  statute  of  frauds;  sacondly, 
that  the  share  of  the  residue, 
given  by  the  wiU  to  the  daughter 
married  in  the  leaiator'i  Itfedme, 
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was  a  satisfaction  of  that  part  of 
her  portion  which  wa«  secured  by 

:    beo4  .  TA0  E^rl  ^  Glengal  v. 

.    Bmrmird.  Page  769 

DOWER. 

1.  A  testator  devised  all  and  sin- 
gular the  rents,  issues,  and  profits 

,  of  his  copyhold  lands,  to  be  ap- 
plied to  the  maintenance  of  his 
children,  until  the  youngest  should 
have  attained  twenty-one,  subject 
in  the  noeantime  and  charged  with 
an  annuity  to  his  wife,  %o  long  as 
she  should  continue  his  widow, 
and  upon  his  youngest  child  at- 
taining twenty-one,  he  devised 
all  and  singular  his  said  copy- 
hold lands  among  all  his  children 
equally ;  and  he  devised  all  and 
singular  his  freehold  tithes  and 
lands  upon  the  same  trusts  as 
he  had  declared  respecting  his 
copyhold  estates,  subject  to  the 
annuity  to  his  wife;  and  he  be- 
queathed the  use  of  all  his  house- 
hold goods  and  furniture  to  his 
wife,  so  long  as  she  should  con- 
tinue his  widow : 

Held,  that  the  widow  was  en- 
titled both  to  the  benefits  given 
by  the  will  and  to  her  dower. 
D&wson  V.  Beli.  761 

S.  A  testator  gave  all  his  farms,  lands, 
eetatesi  and  hereditaments,  and 
all  other  his  real  estate,  upon  trust 
to  receive  the  rents  and  profits, 
and  pay  to  his  wife  during  her 
life,  in  case  she  should  continue 
his  widow,  the  sum  of  20(V.;  and 
out  oi  the  aane  rents  and  profits, 
*  Vol.  I. 


to  maintain  and  educate  his  son 
during  his  minority,  and  to  place 
the  surplus  of  the  same.  rei»ts*aod 
profits  out  at  interest  till  his  eon 
should  attain  twenty-onci and  when 
his  son  should  attain  twenty«one, 
to  pay  him  the  accumulations,  and 
let  him  into  possession  of  all  his 
said  real  estates,  lands,  and  here- 
ditaments, subject  to  the  annuity 
to  the  widow : 

Held,  that  the  testator'a  widow 
was  entitled  both  to  the  annuity 
and  to  her  dower  out  of  the  de- 
vised estates.  Harrison  v.  Har- 
rison. Page  765 


EQUITABLE  MORTGAGE. 

A.  made  an  equitable  mortgage  of 
certain  premises  to  B^  and  he 
afterwards  entered  into  an  agree- 
ment to  grant  a  lease  of  the  pre- 
mises to  C,  who  had  notice  of  the 
prior  charge.  A.  became  bank- 
rupt before  the  lease  was  ex- 
ecuted, and,  on  the  petition  of  B., 
an  order  in  bankruptcy  was  made, 
under  which  the  premises  were 
sold,  and  B,  became  the  ^  pur- 
chaser, and  retained  the  amount 
of  his  equitable  mortgage  out  of 
the  purchase-money : 

Held,  on  a  bill  filed  by  C.for 
specific  performance  of  the  egi'ee- 
ment,  that  B,  having  beceme  the 
purchaser,  and  thereby  united  his 
equitable  mortgage  with  the  eqnity 
of  redemption,  was  bound  to  per- 
form the  agreement*  Smith  v. 
PhUlips.  694 

S  /  EVI- 
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BVIDENCE. 

A  testator  bequeathed  the  residue  of 
Ttts  estate  to  his  wife  A,  G.  for  her 
Irfe,  and  the  legatee,  describing 
herself  as  A.  G.  widow,  filed  a 
bill  against  the  executors  for  the 
administratipn  of  the  estate ;  but, 
It  appearing  that  J,  P.,  the  first 
husband  of  the  legatee,  was  living 
at  the  time  the  ceremony  of  mar- 
riage was  performed  between  her 
and  the  testator,  and  at  the  time 
of  filing  the  bill,  she  filed  a  sup- 
plemental bill,  describing  herself 
as  A,  P.  alias  A*  G^  by  her  next 
friend,  against  ,/•  P.,  for  the  pur- 
pose of  making  her  husband  a 
party  to  the  suit : 

Held,  that  this  was  not  such  an 
alteration  of  the  frame  of  the  re- 
cord as  to  render  the  evidence 
taken  in  the  first  cause  inadmis- 
ifible  at  the  hearing  of  the  two 
causes ;  and  that  the  amended  de- 
scription of  the  Plaintiff  in  the 
supplemental  bill  could  not  affect 
the  liability  of  a  witness  examined 
in  the  original  suit  to  be  indicted 
for  perjury,  if  he  swore  falsely. 
Giles  V.  Giles.  Page  685 

EXAMINATION. 

An  order  to  examine  a  co-defend- 
ant as  a  witness,  may  be  obtained 
ex  parte  by  a  Defendant,  as  well 
afler  as  before  decree. 

The  Court  gives  credit  to  the 
allegfttidn  apon  which  the  order 
il  foandedy  that  the  Defendant 
poopesed  to  be  examined  is  not 


interested ;  and  the  question,  whe- 
ther he  is  or  is  not  interested»  can 
only  be  raited,  when  the  depo- 
sition of  the  witneM  is  objected 
to.    Paris  v.  Hughes.        Page  1 

EXCHANGE. 

An  excbange  of  landsy  or  am  ex- 
change of  land*  where  a  sum  of 
money  forms  part  of  the  cooaider- 
ation  by  way  of  equality  of  ex- 
change, is  not  within  the  I  W*^ 
c.  60.     Turner  v.  EJgsiL         508 

EXECUTORY  DEVISE. 

Devise  of  freehold  and  leaaebohl 
estate  to  A.  and  R,  as  teaante  in 
common,  and  the  heirs  of  the  body 
and  bodies  of  the  said  A.  and  B. 
as  tenants  in  common,  and  if  either 
of  them  should  die  without  leariog 
issue,  then  as  to  the  share  of  such 
of  them  as  should  so  die  without 
issue  as  aforesaid,  to  the  use  of 
the  survivor  of  them,  the  said  A* 
and  B,y  and  the  heirs  of  bis  body. 
And  in  case  both  of  them  should 
die  without  issue  of  his  or  thek 
body  or  bodies,  then  to  the  use  of 
C.  for  life,  with  remainder  to  the 
trustees  to  preserve,  &c.,  and 
divers  remainders  over : 

Held,  that  the  limitation  to  the 
survivor  was  a  good  limitation  by 
way  of  executory  devise ;  that  by 
the  word  "issue"  in  thesuoeeeding 
clause,  the  testator  intended  such 
issue  as  were  to  take  under  the 
prior  limitation*  and  that  conse- 
quently the  limitation  over  to  C 

was 
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was  not  too  remote. 
Radford 


Radford  v. 
Page  486 


FAMILY  ARRANGEMENT. 

A.  and  B.,  having  an  apparent  title 
to  copyhold  lands  as  tenants  in 
common  in  fee  under  the  ivill  of 
their  father,  entered  into  a  parol 
agreement  to  make  partition  of  the 
devi!»ed  lands,  and  divided  them 
accordingly,  A,y  the  elder  brother, 
taking  somewhat  the  larger  share, 
a  doubt  being  then  entertained 
wliether  their  father  had  a  right 
to  devise  the  lands.  A,  was,  in 
&ct,  at  the  time  of  this  agreement, 
tenant  in  tail  under  the  limitations 
of  a  surrender  made  by  his  grand- 
father ;  and,  after  A\  death  with- 
out issue,  B.y  having  discovered 
his  own  title  as  tenant  in  tail,  re- 
pudiated the  agreement,  and 
brought  an  action  of  ejectment  to 
riecover  the  whole  estate. 

On  a  hill  filed  by  the  devisee  of 
A.9  the  Court,  upon  the  principle 
on  which  it  supports  family  ar- 
rangements, decreed  B,  to  do  all 
necessary  acts  to  bar  the  entail, 
and  vest  the  parts  of  the  lands, 
allotted  under  the  agreement  to 
^.,  upon  the  trusts  of  A*s  will. 
Neale  v.  NeaU.  672 

FELONY. 

See  FOBFEITURE. 

FORFEITURE. 

Where  9  legacy  was  given  to  a  per- 
son when  he  should  attain  the  age 


of  twentj-one,  and  \S  he  should 
die  under  that  age  without  issue* 
over ;  and  the  legatee  committed 
a  felony,  and  underwent  the  pu« 
nishment  to  which  he  was  sen* 
tenced  for  the  offence  before  he 
attained  twenty-one,  which  punish* 
ment,  by  the  9  G.  4.  c.  S2.  «.  S., 
operates  as  a  pardon,  and  restorca 
the  felon  to  his  civil  rights;  it  waa 
held  that  the  legatee,  upon  at- 
taining twenty-one  was  entitled 
to  the  legacy.  Stokes  v.  HMen. 
Page  US 

FRAUD. 

A  false  character,  attributed  by  a 
testator  to  a  legatee,  will  not  affect 
the  validity  of  the  legacy,  unleaa 
the  false  character  has  been  ac- 
quired by  a  fraud  which  has  de« 
ceived  th«  testator;  and  where 
the  testator  and  legatee  have  a 
common  knowledge  of  an  immoral 
or  criminal  act,  by  which  the 
legatee  has  acquired  the  false 
character,  the  rights  of  the  legatee, 
as  such,  will  not  be  affected,  it 
being  no  part  o^  the  duty  of  courts 
of  equity  to  punish  parties  for  im- 
moral conduct,  by  depriving  them 
of  Ij^eir  civil  rights.    Gilei  v.  Gikt. 

685 


.HEIR. 

lyfortgagees  and  the  lieirs  of  mort- 

i;8gees  are  within  the  meaning  pi 

the  eighth  section  of  the  1  IT.  ^ 

S  /  2  c60., 


oinf 


INDEX  to  THE  PRINCIPAL  MATTBRS^ 


«.  60.,  explained  by  the  4  &  5  W.  4. 
4r.  23.  5. 2.    Ex  parte  Whitton. 

Page  278 

IMPLICATION. 

The  word  '*  family/'  admiu  of  a 
variety  of  applicatioDs,  and  the 
construction  to  be  put  upon  it  in 
a  particular  will  must  depend  upon 
the  intention  of  the  testator,  to  be 
collected  from  the  whole  context 
of  the  will. 

Where  a  testator  directed  his 
business  to  be  carried  on  by  his 
wife  and  son  for  the  mutual  benefit 
of  the  family,  and  devised  his  pro- 
perty in  trust  that  at  his  wife's  de- 
cease the  whole  of  it,  as  well  free- 
hold as  personal,  should  be  equally 
divided  among  his  children  ;  it 
was  held,  that  the  testator,  in  the 
words  "  my  family,"  intended  to 
comprise  his  wife ;  and  as  to  the 
testator's  property  devised  after 
his  wife's  decease  to  his  children, 
it  was  held  upon  the  whole  will, 
and  what  appeared  to  be  the  evi- 
dent intention  of  the  testator,  that 
the  wife  took  a  life  interest  by  im- 
plication, as  well  in  the  real  as  in 
the  personal  estate. 

As  to  the  effect  of  a  devii^  to 
the  heir  and  another  person,  or  to 
the  heir  and  other  persons  on  the 
death  of  A,^  where  there  is  n6  ex- 
planatory context,  qutgre.  Black- 
welt  V,  BuU.  ^  176 

INFANT. 
1.  Where  an  infant  heir  is  declared 
by  the  decree  of  the  Court  to  be 


a  trustee  for  a  piin:hace%  the 
Court  wall  direct  a  cooveyaiice  lo 
the  purchaser  by  the  wnaed^crf^, 
a  petition  fi^r  that  purpoae  bcuig 
oooeceisary.  Milhr  t.  Kmgk$* 
Page  129 
2.  The  Court  will  nftfc  tompel  the 
next  friend  of  an  io&ot,  on  tiie; 
ground  of  poverty,  to  give  security 
for  costs,      Fellom   v.  BarreU* 

119 

INSOLVENT. 

1.  Principles  upon  which  the  meao- 
ing  of  the  term  **  insolvent,''  in 
the  46  G.  3«  c.  135.  #.  1.  is  to  be 
determined.  Embarrassment  is 
not  to  be  confounded  with  in- 
solvency ;  but  where  a  man's 
means  of  present  payment  are  so 
crippled,  and  his  embarrassment 
is  so  great  that  he  cannot  proceed 
with  and  carry  on  his  business  in 
the  usual  course  of  trade,  he  is 
insolvent,  without  reference  to  the 
consideration  whether  the  whole 
of  his  property  when  converted 
into  money  and  realised  would  be 
sufficient  to  pay  his  debts ;  and 
notice  of  such  a  state  of  circum- 
stances is  notice  of  insolvency. 
De  Taslei  v.  Le  I'avernier.      J€l 

2.  Insolvency  is  a  ground  upon  which 
the  Court  will  refuse  specific  per^ 
formance  of  an  agreement  t«gfant 
a  lease,  but  there  must  be  proof 
of  general  insolvency^  and  a  (Ar- 
ticular default  in  the  pj^roeaC  of 
rent  to>  the  landlord  of  the  pre- 
mises, last  occupied  by  the  person 
contracting  for  the'  lease,  wiU  not 

dis- 
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diseAtitile  him  t^  the  petformance 
'  bC' the  etntttactf  where  there  is 

•  the  Mdtfwoity'bf  <UBe3tceptionable 
^iHttleifleft*   to    h\U    t^espoMibUity. 

H^aie  ^.  MuokenMte.        Page  473 

'        INTEREST- 

1,  By  a  deed  between  a  fkther  and 
son,  reeittflg  that  the  father  was 
desirous  of  settling  the  property 
therein  comprisedy  so  as  to  make 
the  same  a  provision  for  himself 
during  his  life,  and  for  his  wife 
and  her  children  by  him  after  his 
decease,  he  assigned  the  same  and 
every  part  thereof  to  their  son, 
upon  the  trusts  thereinafter  men- 
tioned concerning  the  same.  The 
father  proceeded  to  declare  the 
trusts  as  to  part  of  his  property 
in  favour  of  his  wife,  a  daughter, 
and  a  niece,  but  no  trust  was  de- 
clared as  to  the  surplus :  Held, 
that  the  surplus  did  not  result  to 
the  grantor,  but  belonged  to  the 
aon ;  and,  the  father  having  been 
maintained  by  the  son  for  fifteen 
years,  a  bill  filed  after  the  son's 
death  by  the  father,  and  revived 

•  upon  the  father's  death  by  his  re- 
presentative, was  dismissed  with 
cotta  as  to  that  part  of  it  which 
sought  an  account  of  interest. 
Cook  V.  Huichifuon,  4^ 

2.  The  Court  will  not  give  interest 
opoii'the  arreivs  of  an  annuity, 
•unlesa  a  special  case  be  made. 
3o9tky^  Leicester,  347 

S»  Ifii»reat  at  4  per  t^ent.  ordered  to 
be  paid  upon  a  debf,  not  in  ito 
aature  bearing  interest,  yexati- 
oualy  witbheld  by  a  husband  from 


the  executor  of  his  deceasecf  wife- 
Mtredith  v.  Botoen.        Page  270 

.  The  testator  gave  legacies  out  of 
a  sum  of  stock  to  the  grandchil. 
dren  named  in  his  will  on  their 
attaining  the  age  of  twenty -one, 
and  if  any  of  them  should  die 
under  twenty-one,  their  portion 
to  be  equally  divided  among  such 
of  them  as  should  attain  twenty* 
one ;  but  if  the  whole  of  his  said 
grandchildren  should  die  under 
that  age,  then  he  gave  the  interest 
of  the  sum  of  stock  to  the  father 
of  the  said  grandchildren  for  his 
life,  and  after  his  decease  the 
principal  as  therein-mentioned : 

^Held,  that  the  grandchildren 
were  entitled  to  the  interest  du- 
ring their  minority.  Boddy  v. 
Daws  362 

.The  testator-  devised  and  be- 
queathed the  residue  of  his  estate 
and  effects  real  and  personal  to 
trustees,  upon  trust  to  convert  the 
same  into  government  securities 
in  their  own  names,  and  to  pay 
the  intei^st  and  dividends  thereof 
to  M.  S.  for  her  life,  and  after  her 
decease  to  pay  and  transfer  such 
residue  in  equal  moieties  to  the 
persons  therein  mentioned : 

Held,  that  the  tenant  for  life 
was  entitled  to  the  interest  of  the 
residue,  making  interest  as  it 
stood  at  the  time  of  the  testator's 
death,  until  the  end  of  one  year, 
or  so  much  of  that  year  as  should 
elapse  before  the  conversion  of 
the  residue  according  to  the  di- 
rection of  the  will.  Douglas  v. 
Congr4foe  410 

3/S  6.  Where 
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6.  Where  the  amount  or  principal 
and  interest  dae  upon  a  mortgage 
has  been  found  by  the  Master's 
report,  the  rule  now  is  to  compute 
subsequent  interest  upon  the 
principal  only;  and  the  time  for 
payment  of  the  money  found  due 
upon  a  mortgage  is  enlarged  upon 
the  terms  of  paying  the  interest 

*  and  costs  found  due.  Whatton  v. 
Cradoek.  Page  267 


JOINT-STOCK  COMPANY. 

In  a  suit  for  the  purpose  of  having 
the  affairs  of  a  dissolved  joint- 
stock  company  settled,  and  wound 
up  under  a  decree  of  the  Court, 
and  praying  for  accounts  of  the 
partnership  transactions,  and  that 
a  sale  of  the  partnership  property 
by  the  directors  might  be  declared 
fraudulent  and  void ;  all  the  mem- 
bers of  the  company,  however 
numerous,  must  be  parties  to  the 
suit*    Evans  v.  Stokes*  23 

JUDGMENT. 

Motion  to  restrain  a  creditor,  after 
a  decree,  from  issuing  execution 
on  a  judgment  obtained  before  the 
decree  de  bonis  testaioris^  ei  si  non, 
de  bonis  proprits  as  to  costs,  re- 
fused under  the  circumstances. 

Principles  upon  which  the 
Court  acts  in  restraining  proceed- 
ings at  law,  after  a  decree,  with  re- 
ference to  the  priority  of  the  decree 
or  judgment  at  law,  and  other  cir- 
cumstances.   Ltey.Park.        714 


JURISDICTION. 

1.  In  a  charter  ineorporating  a  cha- 
ritable foundation  mider  theasme 
of  the  master  and  five  poor  of  die 
college  or  hospital  thereia  de* 
scribed,  it  was  provided  that  the 
master  should  perform  cerUiQ 
ecclesiastical  duties  either  by  him- 
aelf  or  by  aome  sufficient  mioister 
or  curate.  The  nnster  of  the 
hospital  did  not  reside  ia  or  near 
the  hospital,  and  a  schesoe  had 
been  approved,  upon  a  reference, 
by  which  the  master  of  the  hos- 
pital was  to  allow  a  salary  to  a 
curate,  who  was  to  reside  in  the 
hospital. 

Held,  upon  the  constructios  of 
the  whole  charter,  that  the  master 
was  bound  to  reside  in  the  hos- 
pital for  the  purpose  of  pefonning 
the  several  duties  of  his  offce. 

Whether  ecclesiasdcal  duties 
enjoined  under  a  charitable  found- 
ation are  properly  performed,  it 
is  not  within  the  jurisdictien  o^ 
the  Court  to  determine,  this  being 
a  matter  which  belongs  to  the 
cognisance  of  the  ecclesiastics* 
authorities.  AHorneyGeneral  ▼• 
Smithies.  P^^^^ 

9.  The  S  &  4.  fF.  4w  c*  »♦.  ^*  l^' 
giving  jurisdiction  to  the  Meters 
to  hear  and  detennme  all  Uppii- 
cations  for  leave  to  amead  bills, 
does  not  apply  to  cases  where  the 
party  is  entitled  of  coarse  to  leave 
to  amend,  as  where  leave  is  given 
at  the  hearing  to  amend  by  adding 
parties^  or  to  cases  wbero  it  « 
need- 
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necessary  for  the  Court  to  hear  all 
the  circumstances  enabling  it  to 
determine  whether  leave  ought  to 
be  given  to  amend,  or  not.  Rees 
r.  Edwardes.  Page  ^65 

3.  Ad  injunction  was  granted  to  re- 
strain the  Plaintiff  irom  prosecut- 
ing a  suit  not  brought  to  a  hearing 
in  Irdandf  the  subject  matter  of 
the  suit  being  the  same  as  that  of 
a  suit  instituted  in  this  Court,  and 
in  which  this  Court  had  pro- 
nounced a  decree,  refusing  the 
relief  sought  by  Plaintiff.  Booth 
V.  Leycesier*  579 


LEASE. 

1.  If  a  spiritual  duty  attached  to  the 
office  of  a  corporator  of  a  charit- 
able corporation  be  not  properly 
performed,  the  Court  will  not  in^ 
terfere,  but  application  should  be 
made  to  the  visitor  or  the  proper 
spiritual  authorities. 

The  Court  refused  to  direct  an 
inquiry  as  to  the  propriety  of 
granting  leases  of  charity  lands 
for  lives,  renewable  upon  a  fine, 
at  a  small  reserved  rent,  where 
there  had  been  no  alteration  in 
the  mode  of  letting  the  lands  for 
upwards  of  200  years.  Attorney- 
General  v.  Crook.  121 

2.  The  equitable  assignee  of  an  under- 
lease is  clothed  with  the  obligation 
to  perform  the  covenants  in  the 
under-lease,  though  be  is  himself 
tlie  original  lessor,  and  cannot  set 
up  the  non-performance  of  those 
covenants  against  hia  kssee  as  a 


ground  for  refusing  the  pejrfoi:ip- 
ance  of  a  covenant  in  %\\^  ori- 
ginal lease.  Jenkins  v.  Portfnan. 
PagQ  435 
5.  Insolvency  is  aground  upoo  which 
the  Court  will  refuse  specific  per- 
formance of  an  agreement  to  grant 
a  lease ;  but  there  must  be  proof 
of  general  insolvency,  and  a  parti- 
cular default  in  the  payment  of 
rent  to  the  landlord  of  the  pre- 
mises, last  occupied  by  the  person 
contracting  for  the  lease,  will  not 
disentitle  him  to  the  performance 
of  the  contract,  where  th^re  is 
the  testimony  of  unexceptionable 
witnesses  to  his  responsibility. 
Neale  v.  Mackenzie.  ,  743 

LEGACY, 

A  false  character,  attributed  by  a 
testator  to  a  legatee,  will  not  affect 
the  validity  of  the  legaey,  unless, 
the  false  character  has  been  ac- 
quired by  a  fraud  which  has  de- 
ceived the  testator;  and  where 
the  testator  and  legatee  have  a 
common  knowledge  of  an  immoral 
or  criminal  act,  by  which  the  le- 
gatee has  acquired  the  false  cha- 
racter, the  rights  of  the  legatee, 
as  such,  will  not  be  affected,  it 
being  no  part  of  the  duty  of  courts 
of  equity  to  punish  parties  for  im- 
moral conduct,  by  depriving  them 
of  their  civil  rights.    Giles  y.  Giles. 

685 

MAINTENANCE. 
1.  The  testator  gave  legacies  out  of  a 
sum  of  stock  to  the  grandch!fd/en 
3/4  named 


ovS 
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'  named  in  his  will  on  their  attain 
ing  the  age  of  twenty-one,  and  if 
any  of  them  should  die  under 
twenty-one  their  portion  to  be 
equally  divided  among  such  of 
them  as  should  attain  twenty-one ; 
but  if  the  whole  of  his  said  grand- 
children should  die  under  that  age, 
then  he  gave  the  interest  of  the 
sum  of  stock  to  the  father  of  the 
said  grandchildren  for  his  life,  and 
after  his  decease  the  principal  as 
therein  mentioned : 

Held,  that  the  grandchildren 
were  entitled  to  the  interest  dur- 
ing their  minority.  Boddy  v. 
Dawes.  Page  362 

2.  It  appearing  that  an  infant  ward 
of  the  Court  had  been  sent  abroad 
in  consequence  of  the  advice  of 
medical  men  that  the  infant's  re- 
moval to  a  milder  climate  was  ne- 
cessary for  his  health,  the  Court 
granted  a  reference  to  approve  of 
a  plan  for  the  infant's  maintenance 
and  education  out  of  the  jurisdic- 
tion, but  limited  the  allowance  to 
be  made  to  one  year.  Wyndham 
V.  Lord  Ennismore.  467 

•MARRIED  WOMAN. 

Where  in  a  suit  for  the  administra- 
tion of  a  testatrix's  estate,  the 
Master's  report  was  delayed  in 
consequence  of  another  pending 
suit,  and  it  appeared  upon  the 
petition  of  one  of  the  residuary 
legatees^  an  infant,  and  a  married 
woman,  that  she  had  been  de- 
serted by  her  husband,  and  that 
there  was  likely  to  be  a  large  re- 


sidue, inquiries  wei^e  Srect^  to 
ascertain  the  fiictt  stated  in  the 
petition,  and  the  probable  amouat 
of  the  petitioner's  fortune,  aod 
what  wouki  b^  ft  properaliowance 
for  the  past  and  future  mainte^' 
ance  of  the  petitioner.  Cosier  ▼• 
Colter.  Page  199 

MARSHALLING  OF  ASSETS. 

1.  The  Court  will  not  marshal  assett 
in  favour  of  a  charitable  bequert 
given  out  of  a  mixed  fund,  whe- 
ther the  bequest  be  particular  or 
residuary.     Hobson  v.  Blackburn. 

27S 

MASTER  (JURISDICTION  0¥). 

Tlie  S  &  4  fV.  c.  91.  s.  13.,  giving 
jurisdiction  to  the  Masters  to  hear 
and  determine  all  applications  for 
lea\e  to  amend  bills,  does  not  ap- 
ply to  cases  where  the  party  is 
entitled  of  course  to  leave  to 
amend,  as  where  leave  is  givea  at 
the  hearing  to  amend  by  Ming 
parties,  or  to  cases  where  it  is  ne- 
cessary for  the  Court  to  hear  all 
the  circumstances  enabling  it  to 
determine  whether  leave  ought  to 
be  given  to  amend,  or  not.  R^ 
V.  Edwardes.  ^^ 

The  Master  has  no  authority  under 
the  3&4fr.4.c.94..*.  IS.,  to  en- 
tertain an  application  for  enlarging 
publication,  in  the  sense  of  an  ap- 
plication for  leave  to  examine  wit- 
nesses after  the  depositions  on  one 
side  have  been  delivered  out,  ^thc 
words  «  enlarging  publication  »« 
that  section  being  restricted  to 

cfl- 


INDEX  TO  THE  PRINCIPAL  MATTERS.- 


.  £9]arging  the  time  at  which  pub- 
lication is  to  pass.  Carr  v»  Apple- 
yard.  Page  725 

MISJOINDER. 

Where  a  mere  formal  party,  having 
no  interest  in  the  suit,  was  joined 
as  a  co-plaintiflT  with  the  parties 
having  a  beneficial  interest ;  it  was 
held,  that  an  objection,  not  raised 
by  the  answer,  on  the  ground  of 
misjoinder,  could  not  prevail  al 
tiie  hearing.     Rafftty  v.  King, 

602 

MORTGAGE. 

1.  Where  a  deposit  of  a  deed  was 
made  to  secure  a  debt,  and  from 
the  nature  of  the  transaction  no 
interest  was  to  be  paid  on  the 
principal  sum  secured,  the  equit- 
able mortgagor,  on  a  bill  filed  by 
the  equitable  mortgagee  to  have 
the  estate  sold,  is  entitled  to  the 
usual  time  to  redeem.  Mellor  v. 
Woods.  16 

C.  Where  one  transaction  is  closely 
followed  by,  and  connected  with 
another^  or  where  it  is  clear  that 
a  previous  transaction  was  present 
to  the  mind  of  a  solicitor,  when 
engaged  in  another  transaction, 
there  is  no  ground  for  the  distinc- 
tion, by  which  the  rule,  that  notice 
to  the  solicitor  is  notice  to  the 
client,  has  been  restricted  to  the 
same  transaction.  Hargreaves  v. 
BolhwelL  154 

3.  Where  the  amount  of  principal 
and  interest  due  upon  a  mortgage 
has  been  found  by  the  Master's 


report,  the  rule  now  is  to  conif  ute 
subs^equent  interest  upon  thepr.tn- 
cipal  only ;  and  the  time  for  pay- 
ment of  the  money  found  due 
upon  a  mortgage  is  enlarged  upon 
the  terms  of  paying  the  interest 
and  costs  found  due. .  Whaiton  v. 
Cradock.  Page  267 

MORTGAGEE. 

1.  Mortgagees  and  the  heirs  of  mort- 
gagees are  within  the  meaning  of 
the  eighth  section  of  the  1  IV.  4. 
c.  60.,  explained  by  the  4  &  5  W. 
4.  c.  23.  J.  2.    Ex  parte  Whilton. 

278 

2.  If  the  mortgagee  enters  into  pos-. 
session  in  his  character  of  mort- 
gagee, or  by  virtue  of  his  mortgage 
title  alone,  he  is  for  the  period  of 
twenty  years  liable  to  account, 
and,  if  payment  be  tendered  to 
him,  liable  to  become  trustee  for 
the  mortgagor ;  but,  if  the  mort- 
gagor permits  the  mortgagee  to 
bold  for  twenty  years  without  ac- 
counting, or  admitting  his  mort- 
gage title,  the  mortgagor  loses  his 
right  of  redemption,  and  the  title 
of  the  mortgagee  becomes  as  ab- 
solute in  equity  as  it  was  previously 
at  law;  and,  in  such  a  case,  the 
time  runs  against  the  mortgagor 
from  the  moment  the  mortgagee 
takes  possession,  and  continues  td 
tun  against  all  those  claiming 
under  the  mortgagor,  whatever 
may  be  the  disabilities  to  which 
they  may  be  subjected. 

But  if  the  mortgagee  enters,  not 
in  his    cliaracter    of  mortgagee 

only, 
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oniy^  bat  u  purchaser  of  the 
equity  of  redemption,  be  must 
look  to  the  title  of  bis  vendor, 
and  the  validity  of  the  conveyance 
he  takes ;  and  if  the  conveyance 
be  such  as  gives  him  only  the 
estate  of  a  tenant  for  life,  be  is 
bound,  having  united  in  himself 
the  characters  of  mortgagor  and 
mortgagee,  to  keep  down  the  in- 
terest of  the  mortgage  for  the 
benefit  of  the  person  or  persons 
entitled  in  remainder,  and  time  will 
not  run  against  the  remaindermen 
during  the  continuance  of  the 
estate  for  life.  Baffety  v.  King. 
Page  602 

MORTMAIN. 

1.  A  bequest  of  the  residue  of  per- 
sonal estate  for  such  religious  and 
charitable  institutions  and  pur- 
poses within  the  kingdom  of  Eng- 
landj  as  in  the  opinion  of  the  tes- 
tator's trustees  should  be  deemed 
fit  and  proper,  is  a  good  charitable 
bequest.   Baker  v.  SuUon.       224 

2.  A  bequest  of  money,  directed 
to  be  laid  out  on  mortgage  secu- 
rity, at  the  highest  interest  that 
could  be  legally  and  safely  ob- 
tained for  the  same,  held  to  be 
void  under  the  mortmain  act. 
Ibid. 

8.  A  direction  to  executors  to  pur- 
chase so  much  freehold  land  as 
could  be  bought  for  100/.  for  a 
charitable  purpose;  and  in  case 
land  could  not  be  conveniently 
purchased  within  twelve  months 
after  the  testator's  decease,  to  pay 


20i«  per  quarter  for  such  dnrit- 
able  purpose/  until  such  purcbsse 
could  be  made,  does  not  give  the 
executors  such  a  discretioo  u  to 
take  the  bequest  moft  of  the  mort- 
main act.  M^nn  V.  Burtirngton. 
FBge235 

MUNICIPAL  CORPORATIO 
ACT. 

1.  Demurrer  allowed  to  an  inform- 
ation filed  for  the  purpose  of  set- 
ting aside  a  mortgage,  and  sppro- 
priation  of  the  money  thereby 
raised  to  the  endowment  of  the 
clergy  of  Liverpool,  made  bj  the 
old  council  of  the  town  of  Liw^ 
pool,  in  the  interval  betweea  the 
passing  of  the  Municipal  Cor- 
poration Act  and  the  election  of 
the  new  council,  there  being  do 
allegation  in  the  informatioD  of 
fraud,  collusion,  or  improvidence, 
the  new  council  having  refused  to 
take  any  proceedings  for  the  pur- 
pose of  calling  in  question  tli«»f^ 
of  their  predecessors,  and  ihe  ap- 
plication of  the  property  for  the 
more  secure  endowment  of  the 
members  of  the  Established 
Church,  not  appearing  to  the 
Court  to  be  other  than  an  appto- 
tion,  which,  under  the  circum- 
stances, must  legally  be  considered 
as  beneficial  to  the  inhabitants  of 
the  borough.  AUorneyGenerai 
V.  Aspinali,  ^}^ 

2.  Demurrer  to  an  ^formation 
against  the  corporation  of  Nor- 
wich^ praying  for  an  injunction  to 
restrain  certaio  appUcatkuu  of  the 

city 
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dty  ftihd  of  the  boroogh  and  city 
of  N<maoicht  irhich,  as  the  inform- 
ation alleged,  were  imended  to  be 
made  hi  Tiolatioir  of  the  Municipal 
Corporation  Act,  5  &  6  W.  4.  c. 
76.,  allowed  under  the  circum- 
atances. 

Whether  the  Court  has  juris- 
diction, notwithstanding  the  pro- 
visions of  the  Municipal  Corpora- 
tion Act,  to  restrain  misappli- 
cations of  the  borough  fund  of  a 
corporation,  quare. 

In  the  ordinary  management  of 
the  boVough  fond  a  court  of  equity 
ought  not  to  interfere;  but  in  a 
case  of  misapplication  calling  for 
a  specific  remedy,  sembUi  that  the 
jurisdiction  of  the  Court  is  not 
excluded  by  the  Municipal  Cor- 
poration Act.  Attomey^General 
V.  Tht  Corporation  of  Norwich. 
Page  700 

NEW  ORDERS. 

1.  Where  a  Plaintiff  obtains  an  order 
for  a  commission  to  examine  wit- 
nesses, and  serves  it  on  the  De- 
fendant, his  subsequent  abandon- 
ment of  such  order  will  not  with- 
draw the  case  from  the  operation 
of  the  seventeenth  new  order  of 
1881.     Rayson  v.  Lees.  14> 

2.  A  bond  in  the  increased  penalty 
of  100/.,  as  required  by  the  40th 
of  the  New  Orders,  is  to  be  given 
in  all  cases  where  security  for  costs 
is  required  by  the  Court.  Bailey 
V.  Gundry.  53 

3.  Under  the  tenth  of  the  New  Orders 
of  Dtcembir  I8dS,  tht  conamon 


injunction  may  be  obtained  on  any 
day  out  of  term  to  which  the  seal 
may  be  adjourned.  Brierley  v. 
Walmsiey.  Page  141 

4.  Where  the  Defendant  had  ne- 
glected to  take  advantage  of  the 
default  of  the  Plaintiff,  until  the 
Plaintiff  served  a  subpoena  to  re- 
join, and  sued  out  a  commission, 
and  the  Defendant  moved  to  dis- 
miss the  bill  for  want  of  prosecu- 
tion on  affidavit  that  the  cause 
was  not  set  down  for  hearing,  and 
that  no  rules  were  taken  out  to 
produce  witnesses,  or  pass  pub- 
lication ;  the  case  was  held  to  be 
within  the  seventeenth  New  Order 
of  1831,  and  the  Plaintifi"  was 
ordered  to  speed  the  cause,  but 
the  Defendant  was  not  allowed 
costs  of  the  application.  White 
V.  Smith.  381 

5.  Under  the  eighty-second  of  the 
amended  New  Orders,  a  cause 
may  be  set  down  for  hearing  in 
the  cause-paper  for  the  same  term 
in  which  publication  has  passed. 
Turner  v.  Hitchon.  814 

NEXT  FRIEND. 

The  Court  will  not  compel  the  next 
friend  of  an  infant,  on  the  ground 
of  poverty,  to  give  security  for 
cysts.     Felloxvs  v.  Barrett.       119 

NEXT  OF  KIN. 

Though  the  distribution  of  an  intes- 
tate's estate  under  a  decree  of  the 
Court  among  persons  found  to  be 
the  next  of  kin,  does  not  conclude 
the  rights  of  persona  who  may 

have 
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h«v«  4D  equal  or  paramount  title, 
,  yet  tb«  Court  will  not  assiKt  other 

,  DexLt  of  kip  who,  with  full  notice 
of  the  proceedings  in  the   »uit 

. .  wherein  the  fund  was  distributed, 

.  have  neglected  to  prosecute  their 
claims.     Saw^r  v.  Birchmore* 

Page  391 

2.  On  appeal  an  inquiry  in  the  par- 
ticular case  was  directed,  whether 
the  Plaintifis  were  in  fact,  as  they 
claimed  to  be»  some  of  the  kin ; 
and  if  SO)  whether  they  liad  notice. 
Ibid.  824 

NOTICE. 

]*  Where  one  traosaction  is  closely 
followed  by,  and  connected  with 
another,  or  where  it  is  clear  that  a 
previous  transaction  was  present  to 
tbe  mind  of  a  solicitor,  when  en- 
.gaged  in  another  transaction,  there 
is  no  ground  for  the  distinction, 
by  which  the  rule,  that  notice  to 
tbe  solicitor  is  notice  to  the  client, 
has  been  restricted  to  the  same 
transaction*  Hargreaves  v.  Both- 
wU.  154 

2.  A*  by  deed  assigned  certain  sums 
represented  by  a  fund  in  Court  to 
B.,  in  trust,  to  apply  the  same  in 
payment  and  discharge  of  money 
then  due  from  A.  to  /?.,  and  in 
further  payment  of  all  and  every 

.  the  sums  of  money  which  B.  rfiigbt 
advance  to  Aa  and,  subject  thereto, 
in  trust  for  A^  A*  died  indebted  to 
B.  in  the  sum  of  SOOO/.due  at  the 
date  of  the  assignment,  and  also 
largely  indebted -to  the  Crown.  A* 
was  further  iadebted  to  a  banking 
firm*,  of  which  £.  was  a  partner, 


in  a  sum  whicfc;  was  treff|ed?bycthe 
partnership  aS':8'badde]tt4  4ibdr>tn 
resfiect^^f  wbidt  JS/^shaite  of  the 
low  amounted^t^  9SJ#/.!p-sihd  a 
further  sum  of  2313/.  was  paid 
after  the  dcalk-of  B.  by  his  ex- 
ecutor to  the  Crown,  upon  process 
being  issued  against'  the  estate  of 
B.f  who  had  been  a  surety  to.ibt 
Crown  for  Am 

The  Crown  claimed  priority  as 
to  the  whole  fund  in  Court,  insist- 
ing that  the  property  comprised  in 
the  deed  consisted  of  chases  in 
action f  and  that  no  notice  had  been 
given  to  the  trustees  of  the  fund. 

Held,  that  the  estate  of  B.  vas 
entitled  to  the  benefit  of  the  deed 
in  respect  of  the  sum  due  at  the 
date  of  it,  and  tlie  sum  paid  by 
A.\  executor,  but  not  to  tlie  sum 
representing  J^.'s  share  oi  the  loss 
in  tbe  partnership  transaction. 
Foster  v.  Hargreaves.      Page  S83 


OFFICER  OF  THE  COURT. 

Where  an  irregularity  has  been  com- 
mitted by  an  officer  of  the  Court 
in  executing  its  process*  the  Court 
will  not  permit  a  party  to  proceed 
in  an  action  at  law  against  its 
officer,  but  will  refer  it  to  the 
Master  in  a  proper  case,  to  settle 
a  compensation. 

Where,  from  the  circiMostances, 
it  appeared  impossible ,  to  make 
out  a  case  for  damages,  tlia  Court 
granted  an  injunction  to  restrain  a 
party  from  proqeediag  is  an  action 
of  trespass  .brougiu  against  the 
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'metetogferof  tli«  €ourt»  and 
orderecl  the  Plaintiff  at  lair  to 
pay  the  emtr  of  ch«  8pt>lication. 
Chalh  V,  PkktYiktg.        Page  749 


PAROL  EVIDENCE. 

Where  the  intention  to  dispose  was 
clearly  expressed  on  the  face  of 
the  will,  and  parol  evidence  was 
tendered  for  the  purpose  of  show- 
ing that  the  testatrix  had  mistaken 
the  amount  of  the  property  which 
she  was  capable  of  bequeathing, 
supposing  certain  property,  in 
which  she  had  only  a  life-interest, 

•  to  be  her  own,  and  that  a  legatee 
under  the  will,  who  also  took  an 
interest  in  such  supposed  absolute 
property  under  a  settlement  made 
by  the  testatrix,  ought,  in  order 
to  enlarge  the  residuary  bequest, 
to  be  put  to  his  election  ;  such 
evidence  was  held  to  be  inadmis- 
sible.   Clementson  v.  Gand^,    309 

PARTIAL  INSANITY. 

Where  sanity  is  impeached,  and  the 
evidence  isconflicting,  the  question 
is  not  whether  the  facts  adduced 
in  support  of  it  are  not  in  general 
indications  of  sanijy,  but  whether 

•  they  are  Inconsistent  with  or  suffi- 
ciently explanatory  of  the  indica- 

'  tions  of  insanity  produced  on  the 
other  side,  on  which  undoubtedly 
the  onus  lies. 

»  A  testator  gave  to  his  niece  all 
his  bond-debts,  and  he  gave  to  C, 
a  persoB  in  whom  he  reposed  great 


confidence,  besides  other  benefits, 
all  the  residue  of  his  property. 
Four  months  after  the  date  of  the 
will  the  testator  took  from  a  bond- 
debtor  a  conveyance  of  an  estate 
to  himself  for  life,  with  remainder 
to  C.  in  fee,  and  the  bond  was  de- 
livered up  to  be  cancelled.  C.  took 
a  part  in  promoting  this  transac- 
tion, but  no  direct  fraud  was 
established  against  him,  and  it  did 
not  appear  that  he  exercised  any 
positive  control  over  the  testator. 
Two  days  afterwards  the  testator 
committed  suicide.  The  evidence 
as  to  the  soundness  of  the  testator's 
mind  was  conflicting,  many  acts 
consistent  with  sanity  having  been 
done  by  him  up  to  the  time  of  his 
death;  but  the  Court  being  of 
opinion,  upon  the  whole  evidence, 
that  the  testator,  at  the  time  of  pur- 
chasing the  estate  in  exchange  for 
the  bond,  was  of  unsound  mind :  and 
considering  the  state  of  hi«  rahid 
in  connection  with  the  confidence 
which  he  placed  in  C,  without 
directing  an  issue,  set  aside  the 
conveyance,  and  declared  the  tes- 
tator's niece  entitled  to  the  benefit 
of  the  bond.     Steed  v.  Caliet^. 

Page  620 

PARTIES. 
1.  In  a  suit  for  the  purpose  of  having 
the  affairs  of  a  dissolved  joint-stock 
company  settled,  and  wound  up 
under  a  decree  of  the  Court,  and 
praying  for  accoomts  of  the  part- 
nership transactions,  and  that  a 
sale  of  the  partnership  property  by 
the  directors  might  be  declared 

fraud- 
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fVaudulent  and  roid ;  all  the  mem- 
bers of  the  company,  however 
numerous,  must  be  parties  to  the 
8uiL  Evans  v.  Stokes.  Page  25 
2.  When  a  demurrer  for  want  of 
parties  is  allowed,  though,  in  or- 
dinary cases,  the  Cour^  gives  leave 
to  amend  by  adding  parties,  it  is 
in  the  discretion  of  the  Court  to 
grant  or  refuse  such  leave;  and 
where  the  suit  was  so  framed  that 
it  could  not  be  prosecuted  for 
any  beneficial  purpose  in  this 
country,  leave  to  amend  was  re- 
fused.    Tyler  v.  BeU.  825 

PARTNER. 

The  claim  of  a  creditor  against  the 
assets  of  a  deceased  partner  was 
held  not  to  be  barred,  under  the 
circumstances,  by  the  statute  of 
limitations.  Braithwaitev^  Britain, 

206 

PLEA. 

1.  The  bill  was  filed  for  an  account 
by  Plaintiffs,  claiming  to  be  en- 
titled to  the  equity  of  redemption 
of  certain  estates  in  the  island  of 
St.  Christopher  against  the  De- 
fendants, as  mortgagees.  The 
Defendants  pleaded,  that  they 
were  owners  of  the  estate  in  ques- 
tion under  a  bill  of  sale,  which, 
according  to  the  laws  of  the  island 
of  St.  Christopher,  vested  the  ab- 
solute interest  in  the  premises  in 
the  Defendants. 

The  bill  charged,  that  the  Defendants, 
shortly  after  the  death  of  the  tes- 
tator under  whom   the  Pjaintifis 


claimed,  entered  into  possession 
or  receipt  of  the  rents  and  profiu 
of  the  estates  in  question.  The 
Defendants,  by  their  plea,  stated, 
that  they  entered  into  possesiiioQ 
or  receipt  of  ^e  rents  and  profits 
after,  and  not  before,  the  sale. 
This  allegation  of  the  Defendants 
did  not  overnrule  the  plea.  F^rr- 
child  V,  PauU.  Page  87 

2.  Leave  to  plead  double,  granted. 

Principles  upon  which  the  Court 
proceeds  in  allowing  double  pleas. 
Katf  V.  Marshall.  190 

3.  Plea  to  a  bill  for  discovery,  filed 
after  a  demuirer  to  a  plea  at  law, 
allowed.  Stewart  v.  Lord  Nu- 
gent. 201 

PLEADING. 

1.  A  bill  of  revivor  cannot  be  de- 
murred to  for  want  of  a  party  who 
was  not  before  the  Court  at  the 
time  of  the  abatemeiu,  although 
the  suit  might  have  been  imperfect 
without  such  party,  for  it  is  not 
the  office  of  a  demurrer  to  a  bill 
of  revivor  to  correct  such  imper- 
fection.  Metcalfe  v.  Metcalfe.  7* 

2.  A  defence,  though  in  words  ap- 
plied to  only  one  part  of  the  bill) 
if  it  should,  on  the  face  of  it»  be 
applicable  to  the  whole  bill,  can- 
not stand  in  conjunction  with 
another  distinct  defence  which  is 
applicable  and  applied  to  another 
distinct  part  of  the  bill. 

The  Defendant  to  part  oi  t^e 
bill  put  in  a  plea,  that  there  were 
no  outstanding  terms,  and  a  de* 
murrer  to  the  rest  that  the  P1«*d- 
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.tiff  had  DO  title:  Held,  that  the 
plea  was  good ;  but  that  the  de- 
murrer, being  applicable  to  the 
whole  of  the  bill,  and  consequently 
to  that  part  of  it  which  was  co- 
vered by  the  plea,  was  bad.  But 
the  Defendant  having  also  de- 
murred ore  tenus  for  want  of 
equity,  and  tlie  Court  being  of 
opinion  that  the  Plaintiff  was  not 
entitled  to  the  discovery  and  relief 
sought  by  the  bill,  that  demurrer 
was  allowed.  Crouch  v.  Hickin. 
Page  385 
S.  Where  a  mere  formal  party, 
having  no  interest  in  the  suit,  was 
joined  as  a  co-plaintiff  with  the 
parties  having  a  beneficial  interest ; 
it  was  held,  that  an  objection,  not 
raised  by  the  answer,  on  the 
ground  of  misjoinder,  could  not 
prevail  at  the  hearing.  Rqffety  v. 
King.  602 

POWER. 

A  testatrix  having,  under  the  will 
of  her  mother,  a  power  of  appoint- 
ing by  will  to  a  sum  of  2000/., 
and  also  an  interest  in  the  residue 
of  her  mother's  personal  c^iatc, 
gave  legacies  of  1000/.,  500/.,  and 
500/.  She  then  gave  21/.  to  each 
of  her  executors ;  and  proceeded 
as  follows :  —  *'  Forasmuch  as  the 
amount  of  my  property  is  not  yet 
ascertained,  the  same  awaiting  the 
settling  of  my  late  mother's  affairs, 
my  will  is,  that,  if  my  money  and 
personal  estate  should  not  be  suf- 
ficient to  pay  the  said  legacies  in 
full,  the  legatees  shall  make  an 


abatement.  She  then  disposed  of 
her  furniture,  plate,  &c.,  and  of 
the  residue  of  her  money  and  per- 
sonal estate : 

Held,  that  the  testatrix's  will 
was  not  an  execution  of  her  power. 
Buxton  V.  Buxton.  Page  753 

PRACTICE. 

1.  An  order  to  examine  a  co-defend- 
ant as  a  witness,  may  be  obtained 
ex  parte  by  a  Defendant,  as  well 
after  as  before  decree. 

The  Court  gives  credit  to  the 
allegation  upon  which  the  order 
is  founded,  that  the  Defendant 
proposed  to  be  examined  is  not 
interested ;  and  the  question,  whe- 
ther he  is  or  is  not  interested,  can 
only  be  raised,  when  the  depo- 
sition  of  the  witness  is  objected 
to.    Paris  v.  Hughes.  1 

2.  A  Defendant  cannot  file  a  de- 
murrer to  part  of  the  bill,  and  an 
answer  to  the  remainder  upon  a 
common  dedimust  but  must  sue 
out  a  special  dedimus  for  that 
purpose.  TomlinsoHV.  Swinner- 
ton.  9 

3.  Where  a  Plaintiff  obtains  an  or- 
der for  a  commission  to  examine 
witnesses,  and  serves  it  on  the 
Defendant,  his  subsequent  aban- 
donment of  such  order  will  not 
withdraw  the  case  from  the  ope- 
ration of  the  seventeenth  new  order 
of  I831«    Rayson  v.  Lees.  14 

4.  Upon  a  subpcenay  issued  for  the 
costs  of  a  Defendant  against 
whom  the  bill  had  been  dismissed, 
the  Plaintiff  could  not  be  found  at 

the 
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the  place  where  the  was  described 
as  restiHng  in  the  bill,  and  no  in- 
formatioii  as  to  her  place  of  resi- 
dence could  be  obtained  from  her 
solicitor. 

Oft  a  motion  made  on  the  part 
of  the  Defendants  who  continued 
on  the  record,  and  who  were 
threatened  bj.the  Plaintiff's  soli- 
citor with  an  attachment  for  want 
of  an  answer  to  the  amended  bill, 
the  Plaintiff  was  ordered  to  find 
security  for  costs,  Bailey  v.  Gun- 
dry.  Page  53 

5.  It  is  not  regular  in  a  notice  of 
motion  for  a  four-day  order  to  ask 
for  the  co^ts;  but,  if  asked  for,  it 
is  in  the  discretion  of  the  Court 
to  gif  e  or  withhold  them.  Peat- 
nniiv.  Caultart.  183 

6.  A  Plaintiff  cannot,  as  of  course, 
obtain  an  order,  to  dismiss  hU  bill 
upon  payment  of  costs,  where 
such  dismissal  may  prejudice  the 
Defendant ;  and  where  a  Plaintiff 
in  a  cross  suit  obtained  an  order, 
as  of  course,  to  dismiss  his  bill, 
after  the  original  bill  and  the 
cross  bill  had  been  set  down  to 
be  heard  together;  the  order  was 
held  to  be  irregular.  Booth  v. 
Leycesier.  24-7 

7.  The  Plaintiff,  upon  motion  to  dis- 
miss  his  bill  for  want  of  prpsecu- 
tion,  undertook  to  speed,  and  in 
pursuance  of  the  undertaking  filed 
a  replication,  and  served  a  sub- 
poena  to  rejoin;  but  he  did  not 
move  for  a  commission  to  examine 
witnesses.  The  Defendant  after- 
wards moved  to  dismiss  for  want 
of  prosecution.     The  motion  was 


dismissed  with  costs,  oo  themviid* 

that  after  the  lubpcena  to  rejoin, 
the  Plaintiff  not  requiring  a  com* 
mission,  the  Defendant  might 
himself  proceed  with  the  cause. 
Garden  v.  Manning.        Page  SSO 

8.  Where  the  Defendant  had  ne- 
glected to  take  advantage  of  the 
default  of  the  Plaintiff,  until  the 
Plaintiff  served  a  suhpcena  to  re- 
join, and  sued  out  a  commission, 
and  the  Defendant  moved  to  dis- 
miss the  bill  for  want  of  prosecu- 
tion on  affidavit  that  the  cause 
was  not  set  down  for  hearing,  and 
that  no  rules  were  taken  out  to 
produce  witnesses,  or  pass  pob- 
lication ;  the  case  was  held  to  be 
within  the  seventeenth  New  Order 
of  1831,  and  the  Plaintiff  was  or- 
dered  to  speed  the  cause,  but  the 
Defendant  was  not  allowed  costs 
of  the  application.  l^hile  ▼• 
Smith.  381 

9.  Wiiere  the  Defendant  had  pre- 
sented a  petition  to  the  Lord 
Chancellor  to  have  a  demurrer  set 
down  to  be  heard  before  the 
Vice-Chancellor,  and  before  the 
order  was  obtained  upon  it,  the 
Plaintiff,  who  knew  of  the  appli- 
cation made  by  the  Defendant, 
presented  a  petition  to  the  Master 
of  the  Rolls  to  have  the  demurrer 
heard  in  this  Court,  and  obtained 
an  order  upon  that  petition,  the 
Plaintiff  was  held  to  be  entitled  to 
his  order.    Marr  v.  JVilliams  582 

10.  An  order  nisi  to  dissolve  an  in. 
junction,  after  publication  of  evi- 
dence in  the  cause,  is  irregular. 
Barnett  v.  Mole.  645 
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IL  A  special  applicatimi  on  the 
part  of  the  Defendaot  to  have  a 
cause  advancad  and  heard  as  a 

^  short  cause,  will  be  granted,  un- 
less  the  counsel  for  the  Plaintiff 
will  underuke  to  say  that  the 
cause  is  not  a  proper  one  to  be 
so  heard*  Ifutchinson  v.  Stephens. 
Page  658 

PREROGATIVE  ADMINIS- 
TRATION. 

A  demurrer  to  a  bill,  on  the  ground 
that  the  Plaintiff  has  not  taken 
out  a  prerojgative  administration, 
cannot  be  sustained.  Metcalfe  v. 
Metcalfe.  74 

PRIORITY. 

1.  Where  one  transaction  is  closely 
followed  by,  and  connected  with 
another,  or  where  it  is  clear  that 
a  previous  transaction  was  present 
to  the  mind  of  a  solicitor,  when 
engaged  in  another  transaction, 
there  is  no  ground  for  the  dis- 
tinction by  which  the  rule,  that 
notice  to  the  solicitor  is  notice  to 
the  client,  has  been  restricted  to 
the  same  transaction.  Hargreave* 
V.  Rothwell.  154 

2.  Am  by  deed  assigned  certain  sums 
represented  by  a  fund  in  Court  to 
Bf  in  trust  to.  apply  the  same  in 
payment  and  discharge  of  money 
then  due  from  A.  to  0.,  and  in 
further  payment  of  all  and  every 
the  sums    of   money  which    B. 

'  might  advance  to  A. ;  and,  sub- 
ject thereto,  in  trust  for  A.    A. 
died  indebted  to  .B.  in  the  sum  of 
Vol,  I. 


S000{.  due  «t  the  date  of  the  as- 
signment, and  also  largely  indtbt* 
ed  to  the  Crown.  A.  was  further 
indebted  to  a  banking  firm,  of 
which  B.  was  a  partner,  in  a  sum 
which  was  treated  by  the  partner- 
ship as  a  bad  debt,  and  in  respect 
of  which  J?.'s  share  of  the  loss 
amounted  to  3914/. ;  and  a  further 
sum  of  2S13/.  was  paid,  aAer  the 
death  of  B.,  by  his  executor  to  the 
Crown,  upon  process  being  issued 
against  the  estate  of  B.,  who  had 
been  a  surety  to  the  Crown  for 
A. 

The  Crown  claimed  priority  as 
to  the  whole  fund  in  Court,  in- 
sisting that  the  property  com* 
prised  in  the  deed  consisted  of 
chases  in  action^  and  that  no  no^ 
tice  had  been  given  to  the  trustees 
of  the  fund. 

Held,  that  the  estate  of  B.  was 
entitled  to  the  benefit  of  the  deed 
in  respect  of  the  sum  due  at  the 
date  of  it,  and  the  sum  paid  by 
A.*%  executor,  but  not  to  the  sum 
representing  £.*s  share  of  the  loss 
in  the  partnership  transaction. 
Faster  v.  Hargreaves.     Page  283 

PRODUCTION  OF  DOCU- 
MENTS. 

A  bill  of  discovery  vvas  filed  by  the 
directors  of  an  insurance  com- 
pany,  in  aid  of  their  defence  to 
an  action  brought  by  the  Defend- 
ant to  recover  the  amount  of  the 
)5um  secured  by  a  policy  of  as- 
surance effected  on  the  life  of  a 
person  who  died  shortly  uder  the 
3  K  date 
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*datie  of  the  poKcy.    The  bill  al- 
'  teged  that  the  declaration,  on  the 
basis  of  which  the  insurance  had 
been  effected,  was  untrue ;  and  it 
contained  the  usual  charge,  that 
the  Defendant  had  in  his  posses- 
sion documents  by  which  the  truth 
of  the  matters  idleged  in  the  bill 
would  appear.     The  Defendant 
admitted  that  he  had  in  his  pos- 
session   the    Tarious    documents 
enumerated  in  the  first  schedule 
to  his  answer;  but  he  said  that, 
since  the  death    of  the  person 
whose  fife  was  insured,  he  had, 
'   by  reason  of  certain  information, 
'    contemplated    the    bringing    his 
action  against  the  Plaintifi,  if  they 
'  should  dispute  their  liability  to 
pay  the  amount  of  the  sum  se- 
cured by  the  policy,  and  that  the 
'    documebts  contained  information 
'as  to  evidence  which  could  be 
procured  on  the  Defendant's  be- 
half, and  that  the  producing  the 
same,  or  permitting  the  Plaintiffs 
to  inspect  the  same,  might  dis- 
close the  names  of  witnesses  in- 
tended to  be  examined,  and  evi' 
dence  intended  to  be  given,  on 
'    behalf  of  the  Defendant,  in  the 
action   which    he    had    brought 
against  the  Ftaintiffii.      And  he 
'    submitted,  that  he  ought  not  to 
be  compelled  to  produce  the  said 
documents,  or  any  of  them  : 

Held,  that  the  Defendant  could 
not  protect  himself  from  produc- 
ing documents  communidated  by, 
or  to  parties  who  stood  in  no  con- 
fidential relation  to  him,  on  the 
ground     that     their    production 


might  disclose  the  names  of  wit- 
nesses, and  eViAetfce'iftCeDded  to 
be  given  at  the  iriaHi  jwi4  Uist  he 
was  bound  ijp.  produce  all  the 
docttmeQi«ep»umenit^  in  tkeisbe- 
dule»  ex<^pt  the  lotl^rs  viitisa  to 
and  (lom  his  soliciU»H}  the  slate- 
ments  for  the  ppuaions  of  couwel, 
and  the  opinions  of  counsel  there- 
on. Storey  V.  Lord  George  Un- 
Hos.  PsgeS41 

PUBLICATION. 

The  Master  has  no  authority  under 
the  3  &  4  IT.  4.  i;.9l.  ^19-  ^ 
entertain  an  application  for  en- 
larging publication,  in  the  tense 
of  an  application  for  leave  te  ex- 
amine witnesses  after  the  depo- 

•  sitions  on  one  side  have  been  de- 
livered out,  Ihe  words  *'  aolaiigiDg 
publication"  in  thai  moimw  king 
restricted  to  enlaifmg  the  time 
at  which  publication  is  to  p«««- 
Carr  v,  AppU^td*  '^^ 


REDEMPTION. 

Where  a  deposit  of  a  deed  was  in«l« 
to  secure  a  debt,  and  fww  ^^^ 
nature  of  the  transaction  no  in- 
terest was  to  be  paid  on  the  pon- 
cipal  sum  secured,  the  «qui«w*^ 
mortgagor,  on  a  bill  fited  bytw 
equitable  mortgagee  to  Iw*  ^ 
estate  sold,  is  entitled  to  the  uw« 
time  to  redeem.  Mdhrf.lf^^' 

10 
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.     REGISTRATION. 

An  ai^Ugfkfment  of  a  legacy  efaarged 
*  Upon  hnd  i»  ant  iMignBiait  of 
'  iteoMy  oRly»  flnMl  does  not  affect 
the  landwtthiii  the  meaamg  of 
the  registry  acts.  The  registra. 
tion  of  8uch  an  assignment,  there- 
ibre,  does  not  postpone  a  prior 
unregistered  assignment  of  the 
same  legacy.  Malcolm  r.  Charles- 
worth.  Page  6S 

REVIVOR, 

A  biU  of  revivor  cannot  be  demurred 
to  for  want  of  a  party  who  was 
not  before  the  Court  at  the  time 
of  the  abatement,  although  the 
Biiit  might  have  been  imperfect 
without  such  party,  for  it  is  not 
the  office  of  a  demurrer  to  a  bill 
of  revivor  to  ccNrrect  such  imper- 
.  feetioD.  Mgtcayk  v.  MeUalfe.  74 

REVOCATION. 

A  testator  entered  into  a  contract 
for  the  purdiase  of  an  estate, 
by  which  the  vendor  agreed  to 
convey  the  same  to  the  purchaser, 
his  heirs,  appointees,  or  assigns. 
Sabsequently  to  the  contract  he 
made  a  codicil  to  his  will,  by 
which,  after  reciting  the  contract, 
he  devked  the  purchased  estate 
to  hia  executors  and  tniatees,  upon 
the  trusts  thereiii  mentioned.  He 

.  afterwardstook  a  conveyance  from 
the  vendor  to  the  usual  uses  to  bar 
dower : 

Held,  that  the  conveyance  ope- 


rated as  a  revocation  of  the  dev^e. 
BuUin  v.  FleUher.  Page  369 


SATISFACTION. 

A*  having  invested  in  stock  a  sum 
of  money,  in  pursuance  of  a  set- 
tlement, by  way  of  portion  for  one 
of  his  daughters,  and  having  given 
a  bond  for  the  payment  of  a  fur- 
ther sum  at  his  decease,  entered 
into  an  agreement  with  B,  to 
make  a  provision  for  his  unmar- 
ried daughter,  on  her  marriage 
with  B.,  on  a  basis  of  equality 
with  the  provision  made  for  his 
married  daughter.  A  memoran* 
dum  of  the  terms  of  the  agree- 
ment (in  which  some  variations 
were  afterwards  made  by  the  par- 
ties) was  written  at  the  direotion 
of  A.t  by  A.*B  solicitor,  in  the  pre- 
sence and  with  the  approbation  of 
B.;  and  A*  gave  instructions  to 
his  solicitor  to  prepare  a  settle- 
ment in  conformity  with  the  me- 
morandum, subject  to  the  varia- 
tions, but  he  died  before  such 
settlement  was  executed,  having 
made  a  will,  by  which  he  gave  a 
share  of  the  residue  of  his  estate 
to  his  married  daughter. 

B.  married  the  daughter  of  the 
testator,  and  performed  his  part  of 
the  agieement  comprised  in  the 
memorandum ;  an4  on  a  bill  filed 
by  him  and  hU  wile,  claiming  the 
portioaagreed  to  besettledagainst 
the  testator's  esute,  it  was  held, 
first,  that  the  memorandum  was 
not  a  binding  agreement  within 
3  a:  2  the 
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(he  statute  of  frauds ;  secondly, 
that  the  share  of  the  residue* 
given  by  the  will  to  the  daughter 
'married  in  the  testator's  lifetime, 
was  a  satisiactioa  of  that  part  of 
her  portion  which  was  secured  by 
bond.  The  Earl  of  Gkngal  ▼. 
Barnard.  Page  769 

SECURITY  FOR  COSTS. 

The  Court  will  not  compel  the  next 
friend  of  an  infant,  on  the  ground 
of  poverty,  to  give  security  for 
costs.    Fdlotos  V.  Barrett,       119 

SEPARATE  ESTATE. 

1,  A  testator  devised  and  bequeathed 
certain  copyhold  and  leasehold 
estates  to  trustees,  upon  trust  to 
,  pay  the  rents  and  profits  to  M.  A, 
for  her  life  to  her  separate  use, 
and  without  power  of  anticipation, 
and  a  testatrix  gave  certain  free- 
hold estates  to  trustees,  in  trust 
for  the  same  M.  A.  for  her  life, 
to  her  separate  use,  and  without 
power  of  anticipation. 

M.  A.  was  a  feme  sole  at  the 
date  of  the  testator's  will,  and  of 
his  death.  She  was  also  a  feme 
sole  at  the  date  of  the  testatrix's 
will,  but  she  was  married  at  the 
death  of  the  testatrix. 

M.  A,  joined  with  her  hnsbahd 
fn  granting  annuities  to  the  Plain- 
tiff, charged  upon  the  estates  be- 
queathed by  the  testator,  and  the 
estates  devised  by  the  testatrix. 

On  ihe  insoWency  olT  the  hus- 
-b^ct,  a  bill'  was  filed  by  the 
-Plaintiff  to  have  the  annuities  paid 


oat  of  the  estates,  and,  upon  mo* 
tion  for  an.  injunction  and  re- 
ceiver, .  the  Court .  granted  die 
motion  as  to  the  esUtei  devised 
by  the  testator,  but  not  as  to  those 
devised  by  the  tesutrix,  on  the 
ground  liidt  llie  reals  of  the  for- 
mer estates  ought  to  be  secured 
till  the  question  in  the  cause 
could  be  determined,  which  could 
not  be  decided  on  an  interlocu- 
tory motion.  TuUett  v.  Am- 
strong.  Page  429 

2.  A  female  infant,  entitled  to  a 
legacy  of  stock,  given  in  trust  to 
be  accumulated  till  she  should 
attain  twenty-one,  and  to  be  then 
transferred  to  her  for  her  separate 
use,  cannot  transfer  her  interest 
in  such  legacy  by  the  act  of  mar- 
riage to  her  husband;  and,  if 
married  at  the  time  when  she  at- 
tains her  majority,  she  takes  an 
absolute  interest  in  the  legacy  for 
her  separate  use.  Johnson  v. 
Johnson.  ^ 

SETTLEMENT. 
By  the  decree  made  at  the  hearing 
of  the  original  cause,  it  was  re- 
ferred to  the  Master  to  approve 
of  a  proper  settlement  to  be  made 
on  S.  C,  a  married  waman,  and 
for  that  purpose  any  of  the  par- 
ties were  to  be  at  liberty  ta  Tay 
proposals  before  the  M^ter. 

No  question  was  raised  ^  *e 
hearing  as  to  the  children  of  ^.^• 
Before  any  proposiJa  were  laid 
before  the  Master,  S.  G.  died : 

Held,  on  a  supplemental  biU 
^^  fled 
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filed  by  ^he  husband  against  the 
surviving  ehifd  of  the  marriage 
and  her  husband,  ttiat  the  decree 
'  eniifed  for  the  benefit  of  the  chil- 
dren. Groves  v.  Cl'arh.  Page  1S2 
■•  'I.  '.-     ;  ■  •    ■ 

.     6HOBT  CAUSE. 

1.  A  cause,  upon  the  counsel  for 
the  Plaintiff' undertaking  to  certify 
that  it  was  proper  to  be  heard  as 
a  short  cause,  was  directed  to  be 
put  into  the  next  paper  of  short 
causes  without  the  concurrence 
of  the  Defendant's  solicitor. 

Inexpediency  of  the  rule  re- 
quiring such  concurrence^  where 
it  is  withheld  merely  for  the  pur- 
pose of  delaying  the  taking  of 
accounts  in  the  Master's  office. 
.    Mountfordy,  Cooper.  464? 

2.  A  special  application  on  the  part 
of  the  Defendant  to  have  a  cause 
advanced  and  heard  as  a  short 
cause,  will  be  granted,  unless  the 
counsel  for  the  Plaintiff  will  un- 
dertake to  say  that  the  cause  is 
not  a  proper  one  to  be  so  heard. 

•    Hutchinson  y.  Stephens.  658 

SOLICITOR. 

I.  Where  one  transaction  is  closely 
followed  by,  and  connected  with 
another^  or  where  it  is  clear  that 
a  previous  transaction  was  present 
to  the  mind  of  a  solicitor,  when 
engaged  in  another  transaction, 
there  is  no  ground  for  the  dis- 

.  tinction,  by  which  the  rule»  that 
notice  to  the  solicitor  is  notice  to 
the  client»  has  been  restricted  to 


the  same  transaction.   Hargreaves 
y*  Rothwell.  Pa^e  \&lf 

SPECIAL  CIRCUMSTANCES. 

The  Master  is  not  at  liberty  to  state 
special  circumstances,  unless  au- 
thorised by  the  Court ;  and  where 
in  a  creditor's  suit  the  decree  di- 
rected the  usual  accounts,  and 
the  Master  found  the  amount  of 
the  debt  appearing  to  be  due  to 
the  Plaintiff;  but  stated,  without 
the  authority  of  the  Court,  special 
circumstances,  not  supported  by 
evidence,  raising  a  doubt  its  to  the 
amount  of  the  apportionment  to 
which  the  Plaintiff  would  be  en- 
titled out  of  the  intestate's  estate, 
which  was  insolvent,  upon  the 
debt  so  found  due,  the  Court  re- 
fused to  enter  into  the  consider- 
ation of  such  special  circom- 
stances.  SemUe,  that  the  decision 
would  have  been  the  same,  had 
the  special  circumstances  been 
supported  by  evidence  before  the 
Master.    Gaoler  v.  Piizjohn, 

469' 

SPECIFIC  LEGACY- 

A  testator  gave  to  his  wife,  F.  i/., 
the  interest  of  all  his  property  in 
the  public  funds  during  her  life, 
the  principal  being  placed  in  the 
names  of  the  undermentioned 
trustees  for  that  purpose ;  and  he 
also  gave  to  his  wife  all  bis  other 
property  which  he  might  be  pos* 
sessed  of  at  his  decease,  afler  pay- 
ing his  funeral  expenaes  and  debts, 
part  of  his  funded  property  being 
3  a:  3  applied 
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'  applied  for  that  purpose  if  neces- 
sary. On  the  death  of  his  wife  he 
gave  to  his  daughter  J.  //•  20(tf. 
stocky  3  per  cent,  reduced  annu- 
itiesy  and  to  two  other  persons 
SOl»f  3  per  cent,  reduced  annuities, 
respectively,  and  to  his  son  the 
residue  of  his  property,  after  pay- 
ing those  legacies.  And  he  ap 
pointed  two  perscHis  his  executors 
and  trustees. 

At  the  date  of  his  will  the  test- 
ator had  7001. 3  per  cent,  reduced 
'  'annuities,  but  he  afterwards  sold 
out  that  stocky  and  invested  part 
of  the  produce  on  mortgage ; 

Held,  that  the  gift  to  F.  H.  of 
the  testator's  property  in  the  funds 
was  specific,  and  was  consequently 
adeemed  by  the  sale  of  the  stock, 
but  that  the  other  legacies  were 
general,  and  that  J*,  i/.  took  only 
a  life  interest  in  the  testator's  re- 
siduary estate.  Hayes  v.  Hayes. 
Page  97 

SPECIFIC  PERFORMANCE. 

].  Insolvency  is  a  ground  upon  which 
the  Court  will  refuse  specific  per- 
formance of  an  agreement  to  grant 
a  lease,  but  there  must  be  proof 
of  general  insolvency,  and  a  pai^ 
ticular  default  in  the  payment  of 
rent  to  tlie  landlord  of  the  pre- 
mises last  occupied  by  the  person 
contracting  for  the  lease,  will  not 
disentitle  him  to  the  performance 
of  the  contract,  where  there  is  the 
testimony  of  unexceptionable  wit* 
nesses  to  his  responsibility:  Neak 
V.  Mackenzie.  473 


%  A.  made  att^^biuMe  ^Mgige 
of  certain  premiaei  lo  S.,  abd  he 
afterwaiib  fentiered' info  ar agi^- 
ment  to  grant  a  letts^ef  ifce  ptie- 
mises  to  €.,  ^wlio  Irad  %ieptl€«  of 
the  prior  trharg^.  A.  beeiine 
bankrupt  before  tbe  kaise  was 
executed,  tiiA  <m  ^e  petition  of 
B.  an  order  in  bankmptey  «ras 
made,  under  wbieh  the  premises 
were  sold,  and  R.  becaane  tbe  pur- 
chaser, and  retained  the  amount 
of  his  equitable  mortgage  out  of 
the  purchase^money  t 

Held,  on  a  bill  filed  by  C.  for 
specific  perfonnance  of  the  i^ee- 
ment,  that  B.  havbg  become  tbe 
purchaser,  and  thereby  united  his 
equitable  mortgage  with  the  eqoity 
of  redemption,  was  bound  to  per- 
form the  agreement.  SmM  v. 
PkUlips.  ft«e694 

S.  A.  having  invested  in  stod:  a  som 
of  money,  in  pursuance  of  a  set- 
tlement, by  way  of  portion  for  one 
of  his  daughters,  and  having  given 
a  bond  for  the  payment  of  a  fur- 
ther sum  at  bis  decease,  entered 
into  an  agreement  with  B.  to 
make  a  provision  for  his  onmsr- 
Tied  daughter,  on  her  marriage 
with  Bm  on  a  basis  of  equality 
with  the  provision  made  for  his 
married  daughter.  A  memortn- 
dum  of  the  terms  of  the  agree- 
ment (in  which  sotne  varfati** 
were  afterwards  mikk  by  tile  p*r- 
ties)  was  written  at  the  direction 
of  A.^  by  A't  salicitor,  in  die pt«- 
scnce  and  with  the  approbation 
of  B.;  anff  A.  gave  rastractions 
to  his  solicitor  to  prepare  a  settle- 
ment 
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^iii0EtrAn.44tfMbcaUty.wUh  the  me- 
'n|or«n4v>il«  $i)b}9Ci.io  the  varia- 
iioQ8|.;.bvi(.  he  died  hefore  such 
•^tUf^iqeni.was  executed,  having 

r  tQadeiewUl)  by,wht«h  be  gave  a 
ehare  of  the  xe^idue  of  his  estate 

'  io  his  aaarfied.4aughtar» 
.  A»«oarried  the  daughter  of  the 
leslet^i  and  performed  his  part 
of  lh|agreeiDeDt  comprised  ia  the 
memorandum ;  and  on  a  bill  filed 
by  him  and  his  wife,  claiming  the 
portion  agreed  to  be  settled 
against  the  testator's  estate,  it  was 
held,  fivgt,  that  the  memorandum 
was  not  a  binding  agreement  with- 
in the  statute  of  frauds;  secondly » 
that  the  share  of  the  residue,  given 
by  the  will  to  the  daughter  mar* 
ried  in  the  testator's  lifetime,  was 
a  satisfaction  of  that  part  of  her 
portion  which  was  secured  by 
bond.  The  Earl  of  Glengal  v. 
Barnard.  Page  769 

See  Assets  2. 
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1.     1  W.  4.  c.  47.  *.  11.      Raddiffe 
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V,  Le  Tavemier,  161 

S*    1  fr.4.    C.60,    s.S.    Ex  parte 

WkiUon.  .  278 

4.  4  &  5  ^.  4.  c.  23.  s.  2.    Ibid. 

5.  lfV.4f.c.60.    Turner  y.Edgeli 

502 

6.  5  &  6  IT.  4.  0.  76..    ^he  A^ 
iomej^'Generaly^  AepinaU.     518 

7.  3  &  4  W.  4.  c.  94.  s.  la.     Carr 
V.  Applej/ard.  725 


8.    2  &  3  fT.  4.  c.  MS.     AUorney- 
General  v.  Todd.  Pa^e  803 


TENANT  IN  TAIL. 

An  infant  tenant  in  tail  may  be  or- 
dered to  convey  under  the  1  ^.4. 
C.47.  «.  11.    Radcliffe  v.  Ecdes.    , 

130 


TITLE. 

Where  an  estate  was  sold  under 
a  decree  of  the  Court,  and  one 
of  the  conditions  of  sale  li^as, 
that  the  purchaser  pay  the' pur- 
chase-money itito  Court  on  a  given 
day,  at  his  own  expense,  ft  was 
held,  that  the  purchaser  was  en- 
titled to  the  costs  ofarefetence 
as  to  the  title  reported  good  by 
the  Master.     Camden  t.  Befiion. 

671 

TORT. 

Demurrer  to  a  bill  for  discovery  in 
aid  of  an  action  brought  by  the 
Plaintiff  to  recover  damages  for 
an  assault  and  false  imprisonment, 
allowed,  the  whole  object  of  the 
bill  being  to  obtain  a  discovery 
of  matters  which,  if  established, 
would  have  subjected  |  the  De- 
fendant to  penal  consequences. 

The  whole  object  of  a  bill  of 
discovery  beings  criminatory,  a 
general  deporrer  does  not  cover 
top  inucbt  because  some  of  the 
interrogatories^  separately  consid- 
ered, may  relate  to  matters  not 
directly  criminatory : 

3  A'  4  SembUf 


^r 
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'  9ffMei  thtt  a  bill  of  discovery 
'in  aid  of  an  action  for  a  mare  per- 
«ona]  tori  cannot  be  sustained. 
ei^nn  V.  Htmsion.  Ptoge  929 

TRUST. 

A  sum  of  SOOCM.  was  by  the  direction 
of  i/.  O.  carried  by  her  bankers 
to  an  account  in  the  joint  names 
of  herself^  as  trustee  for  the 
Plaintiifs,  and  the  Plaioiifis ;  the 
bankers  gave  a  promissory  note 
for  the  amount^  payable  in  fourteen 
days  witb  interest  at  2i  per  cent. 
to  Ji»  On  trustee  for  the  persons 
therein  named.  After  the  death 
of  1/.  0*1  ber  executors  received 
iVom  the  bankers  the  sum  secured 
by  the  promissory  note : 

Heldf     Uiat     the    transaction 

;  amounted  to  a  complete  decla- 
ratiou  of  trusty  and  that  the  ex- 
ecutor was  a  trustee  for  the 
Plaintiffs  in  whose  favour  the 
trust  was  declared.  Wheailey  v. 
Purr*  551 

TRUSTEE, 

i .  Where  an  estate  is  devised,  with- 
out any  limitation  of  the  quantity 
of  interest^  to  trustees  in  trust  for 
a  limited  purpose,  with  remainder 
to  peraons  to  wbom  the  beneficial 
latatest  is'gben,  'the  legal  estate 
given  to  tha  trustees  will  cease  oa 
tbe  aatisfactiop  of  ohe  limited  pur- 
poaef  and  wtU  vest  in  the  persons 
beneficially  entitled  in  remainder. 
H^ardsan  v.  JViilianuon.  93 

2.  j4.  having  a  Kfe  interest  in  pre- 
mises-vested  *in  trustees  who  had  a 


power  of  leasing,  agreed  to  grsnt 
a  lease  for  tvaaty-oo^  y^an^^B^ 
The  trustees  refused  to  grant  a 
leMe  tm  B*t  omtiw  gfasBsA^rimf^P 
was  in  iosohcnt  giwaDmattnoss^ 
and  that  she  giani  of  ouch  ^cnas 
would  be  a  bnaob^tsostagamst 
their  emluu  que  tnmtm 

Tbe  Court  beidgof  epinkmtbat 
B*  was  entitkd  to  apedfiB  pcP- 
formance»  and  that  the  tfiistacs 
bad  given  A^  some  aiitharity  t» 
act*  ordered  the  trustees  to  ex- 
ecute a  lease  to  B.  to  the  exicat 
of  A*s  interesL  NeaU  v.  Mae^ 
keuxie.  PBge4>75 

9.  The  Court  will  not  all«w  costs  to 
a  trustee  who,  after  having  acted 
declines  to  perform  tbe  troals  re- 
posed in  him,  and  thereby  rendera 
a  suit  for  the  appointment  of  a 
new  trustee  neceasary.  Hmmri 
V.  Rhod€$.  561 

4.  The  trustees  of  a  marriage  aettio' 
ment  being  desirous  of  retiring 
from  the  trusts  in  conaeqoeace  of 
the  responsibility  to  which  they 
were  exposed  by  the  acts  of  the 
tenant  for  life,  in  repeatedtty 
charging  the  trust  estntes  and 
funds  with  annuities  and  other 
incumbrances,  filed  a  biU  to  be 
discharged  from  the  trusts,  aad 
for  the  appointment  of  new  trustees 
under  the  duection  of  the  Court. 

The  Court  granted  the  leUcf 
sought  by  ^be  bilU  and  ordered 
the  costs  to  be  paid  out  of  the 
interest  of  Jibe  tenant  for  Kfe. 
Coveniry  Vn  Cppsw^jiu  7fi& 
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VlfcNDOft  Am)  WmClHASER. 

l^yMahgagna^  avEth  nofioe  of  a 
jpedAeniobacge  -&r  payment,  of 
sbbls  iopea  demcd  estates^  fvere 
hflU^oioftiKitlMitaDdkig  releases  of 
the  executova  to  iha  ^leviaeesi 
(saeli  devieeea  being  themselyes 
two  of  the  exficutorsy  and  the  re- 
ieasea  not  sheving  that  the  charge 
had  been  raised  and  paid,)  to  be 
bound  to  see  to  the  iqipUcation  of  , 
the  mortgage  money.  Braiikwdie 
V.  Britain.  Page  206 

2*  A  testator  entered  into  a  contract 
for  the  porchase  of  an  estate^  by 
winch  the  vendor  agreed  to  conrey 
the  same  to  the  purchaser,  his 
heirS)  appointees,  or  assigns.  Sub- 
sequently to  the  contract  he  made 
a  codicil  to  hk  will|  by  which, 
after  reciting  the  contract,  he 
devised  the  purchased  estate  to 
bis  executors  and  trustees,  upon 
the  trusts  therein  mentioned.  He 
afterwards  took  a  conveyance  from 
the  vendor  to  the  usual  uses  to  bar 
dower: 

Held  that,  the  conveyance  ope- 
imted  as  a  revocation  of  the  devise. 
BuIUm  t.  Fletcher.  869 

8.  Whefe  an  esute  was  toid  under 
a  decree  of  the  Court,  and  one  of 
the  conditions  of  sale  was^  that 
the  purchaasr  pay  the  iwirchase- 
money^  intO'  Court  on  a  given  day, 
at  hia  own  expense;  it  was  held, 
tb«t  the  pnrehaser  was  entitled  to 
the  costs  of  •  reference  as  to  the 
title  reported  good  by  the  Master. 
Camden  v.  Benson*  671 


.  A  testator,  after  ooaimerxofag  his 
will  with  words  amoiwitingt  l^a 
charge  of  his  real  estate  with  the 
payment  of  hia  debts,  devised  an 
advowson  to  trustees  upon  trust 
to  present  his  younger  son  to  the 
living  when  vacant,  and  subject 
thereto  in  trust  to  sell  and  apply 
the  produce  of  the  sale  for  the 
special  purposes  therein  mention- 
ed ;  and  he  devised  his  residuary 
real  estate  upon  certam  trusts  to 
other  trustees,  and  appointed  three 
executors  (who  proved  his  will) 
one  of  whom  was  his  younger  son, 
and  another  one  of  the  trastees  of 
the  advowson. 

The  personal  estate  being  in- 
sufficient for  the  payment  of  his 
debts,  the  trustees  of  the  advow- 
son, one  of  whom  was  an  executor, 
at  the  instance  of  the  other  ex- 
ecutors, contracted  to  sell  the  ad* 
vowson,  before  any  vacancy  had 
occurred  in  the  living. 

In  a  suit  for  specific  performance 
by  the  trustees  of  the  advowson 
and  executors,  against  the  pur- 
chaser ;  it  was  held,  that  the  charge 
being  in  eifiect  a  devise  of  the  real 
estate  in  trust  for  the  payment  of 
debts,  a  good  titie  could  be  made 
by  the  pkunti&,wftheut  the  insti- 
tution of  a  suit  to  ascertain  the 
deficiency  of  the  personal  estate, 
and  that  the  purchaser  war  net 
bound  either  to  inquire  whether 
other  safficicBt  propevty  oaght  first 
to  be  applied  in  payment  of  debts, 
or  to  see  to  the  applicatioB  of  the 
purchase-money*  Shaw  r^  Barrer* 
F)sge5fi9 
5.  In 
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St>  In  suits  Ibr  specific  perfonaance 
bstweeo  vendor  end  purchaser, 
every  ihing  eoDoected  with  the 
title  may  be  the  subject  of  the 
usual  referenoe  upon  modon  as  to 
the  vendor*stitle,aiid  Bsaybe  added 
by  way  of  inquiry  to  that  refe- 
rence; but  the  Court  will  not 
allow  any  inquiry  to  be  added  as 
to  matters  which  have  no  reference 
to  the  title,  and  which  are  not  ad- 
mitted by  the  answer.  Beuneit  v. 
Rees,  Page  405 

6,  £.  D*  was  beneficially  entitled, 
under  his  marriage  settlement,  to 
an  estate  for  his  life,  and  to  the 

. .  ultimate  reversion  in  fee  in  default 
of  issoe  male ;  and  the  trustees  of 
the  settlement  had  a  power  to  sell 
at  the  request  and  by  the  direction 
of  the  tenant  for  life.  There  was 
issue  of  ihe  marriage. 

E.  D.  aoting  as  absolute  owner, 
entered  into  a  contract  by  corre- 
spondence to  sell  the  estate  to  T., 
and  the  trustees  afterwards  refused 
to  concur  in  the  sale : 

Held,  on  a  bill  for  specific  per- 
formance^ first,  that  there  was  a 
binding  contract  between  the 
vendor  and  purchaser,*  and  that 
the  vender  was  bound  to  perform 
it»  if  he  was  able ;  secondly,  that 
the  vendor  ought  sot  to  be  decreed 
to  request  or  direct  the  trustees 
to  execute  a  conveyance,  unless 
the*  trustees  ought  to. comply:  with 
•the  requtist;^  thivdlyv  that  the 
trultees'had  a  discvetioni  under 

.     the  power  of  salOi  which  Ihe  Court 

M  had  no  pewer  or  jurisdiction  to 
control ;  and  lastly,  that  the  pur- 


chaser wssnot.estUedr  mn^  a 
case»  to  have  thf  coatiiict.  per- 
formed .  to  tbei  extept  of  the 
veiidsr's,ioteres|»)^y  f^  c(H>hvc^si^oe 
of  his  life  .estate  and  boa  ulumate 
reversion^ 

Principles  upon  which  tM  Qourt 
proceeds  in  deteroMning  whether 
the  purchaser  is  entitled  to  a 
partial  perforo^anca  ^  the  .con- 
tract, with  compensatioo  for  the 
deficiency,  where  the  vendor  has 
only  a  limited  interest  io  the 
estate  contracted  to  be  sold,  and 
is,  therefore,  incapd>le  of  per- 
forming the  whole  contiact. 
Tkmmu  V.  Derimg.         Page  729 


WILL. 

1.  A  testatrix  gave  the  residue  of 
her  property  to  A^  and  by  a  co- 
dicil, reciting  that  gift,  and  that, 
as  life  was  uncertain.  A*  might  be 
removed  before  her,  she  in  such 
case  appointed  B.  and  C.  her 
residuary  legatees.  The  testatrix 
made  a  second  codicil,  as  fol- 
lows t—  "  As  the  death  of  Mrs.  W. 
(the  mother  of  B.  and  C)  has 
taken  place,  and  as  her  two  chil- 
dren will  ultimately  become  my 
residuary  legatees,  the  \5L  she 
was  to  have  I  give  to  Mrs.  H. :  ** 
Held||kthat  A.  was  entitle<]|,to  the 
residue.     Vaug^an  v.  toqifs*  S^ 

%  A  tesUtriiLmadc  th^  foUowifig  be* 
qpj^y  -^  "1;»^S  ^o  ^  ^t  tl}B  sum 
of  4004«  to .be^fjaid  at.  and,  after 

.    my  dec^se,,  and  vested  in  the 

8.  took  a  vested  estate  tail  in  the 

public 
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-  pMh  fomkV'Clle'  ihterest  whereof 
she  siitJl  receive  wfkeii  she  attains 
'twenty-one.  lb  the* event  of  her 
decease 'at,' ftefbfei  or*  after  the 

* '  ^iiK?d  peti^d,  the  kittt^o  bisqtreathed 
to  be  divided  between  £.  jAf.  and 

^    A:  Mr    i4.  if .  took  a  h'fie-interest 

•  only  vk  tht^  legacy.  MUe^  v. 
daft.  Page  92 

3:  A  testator   glive  to  his  wife,  F. 

'  //.,  the  fflterest  of  all  his  property 
in  the  public  funds  during  her 
life,  the  principal  being  placed  in 
the  names  of  the  under-mentioned 
trustees  for  that  purpose ;  and  he 
also  gave  to  his  wife  all  his  other 
property  wbieh  he  might  be  pos- 
sessed of  at  his  decease,  afler 
paying  his  funeral  expenses  and 
debts,  part  of  his  funded  property 
being  applied  for  that  purpose  if 
necessary.  On  the  death  of  his 
wife  he  gave  to  his  daughter  J,  H. 
200/.  stock,  3  per  cent,  reduced 
annttittes,  and  to  two  other  per- 
sons 50/.,  d  per  cent,  reduced  an- 
nuities, respectively,  and  to  his  son 
the  residue  of  hie  property,  after 
paying  those  legacies.  And  he  ap- 
pointed two  persons  his  executors 
and  trustees. 

At  the  date  of  his  will  the  tes- 
tator had  700?.>  S  per  cent,  reduced, 
annuities,  but  he  afterwardB  sold 
out  that  stock,  and  invested  part 
of  the  produce  on  mortgage ; 
Held,  that  the  gift  to  F.  H*  of 

'  die  testator's  property  in  the  funds 
was  spedfic,  and  was  conseqtiently 
adeemed  by  the  sale  of  the  stock, 
but  that  the  other  legacies  Were 


general,  and  that  F.  H.  took  t^nly 
a  life  interest  in  the  testator^s  re- 
siduary estate.     Hai^e$  r.  Hayes. 
Page  97 

4.  The  word  <«  family,"  admits  of  a 
variety  of  applications,  and  the 
construction  tb  be  put  upon  it  in 
a  particular  will  must  depend  upon 
the  intention  of  the  testator  to  be 
collected  from  the  whole  context 
of  the  will. 

Where  a  testator  directed  his 
business  to  be  carried  on  by  his 
wife  and  son  for  the  mutual  be- 
nefit of  the  famiiy,  and  devised 
his  property  in  trust  that  at  his 
wife's  decease  the  whole  of  it,  as 
well  freehold  as  personal,  should 
be  equally  divided  among  his  chil- 
dren ;  it  was  held,  thaf  the  tes- 
tator, in  the  words  *•  my  family,*' 
intended  to  comprise  his  wife; 
and  as  to  the  testator's  property 
devised  after  his  wife's  decease  to 
his  childreui  it  was  heidupon  the 
whofe  will,  and  what  appeared  to 
be  the  evident  intention  of  the 
testator,  tluit  the  wife  took  a  life 
interest  by  implication,  as  well  in 
the  real  as  in  the  personal  estate. 

As  to  the  effect  of  a  devise  to 
the  heir  and  another  person,  or 
to  the  hehr  and  other  pbreods  on 
the  death  of  A.  wheire  there  is 
no  explanatory  oodtoKt^  ^iitre. 
Bia4!kbM^i  Bulk  176 

5.  The  testator  directed  the  residue 
of  his  property  to  be  invested  in 
hmd,  ahd  giVen  to '  S,f  who  was 
*<  not  to  iMf'of  age  to  receive  this 

'   until  he  attained  Msi  twenty-fifth 

year. 
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year,  and  to  be  eatitled  to  him 
and  his  heirs  male : "  Held,  that 
(and,  subject  to  be  devested  if  he 
should  not  attain  twenty-five ;  and 
that  the  rents  and  profits  were 
applicable  to  his  benefit  during 
his  minority.  Snow  v.  Potdden. 
Page  186 

6.  Where  introductory  words  in  a  will 
directing  payment  of  all  the  tes- 
tator's just  debts  were  followed  by 
specific  devises  to  two  of  the  ex- 
ecutors; it  was  held»  upon  the 
whole  context,  of  the  will,  that 
the  testator  bad  not  charged  hia 
real  estate  generally  with  the  pay- 
.  ment  of  debts.  Braiihwaite  ▼. 
Brhnin.  206 

7*  Bequest  of  residue  to  A.  for  life, 
and  after  the  deatli  of  A.  and  B. 
to  G.B.  and  H*  B.y  to  be  equally 
divided  between  them,  share  and 
share  alike,  or  to  the  survivor  or 
survivors  of  them. 

G.  B.  and  i/.  B^  both  died  in 
the  lifetime  of  the  surviving  tenant 

.  for  life:  Held,  that  their  repre- 
sentatives were  respectively  en- 
titled to  a  moiety  of  the  residue 
on  the  death  of  the  surviving 
tenant  for  life.      Balk  v.  Slack. 

238 

8.  T^e  testator  gave  all  his  lands, 
tenements,  and  hereditaments,  and 
the  residue  of  his  personal  estate, 
to  trustees,  &c.,  to  the  use  of  his 
grandson  /?•  7*.  for  life,  and  after 
bis  decease  in  trust  for  the  child 
and  children  of  //.  7".,  at  his  or 
their  ages  of  twenty-one,  as  ten- 
ants in  common;  but  in  case  H. 


T.  should  baPfp.tp.fdl.e.^Tf^iwt 
leaving  any  l^w^ul  ^issue  of  his 
body.  Ijvipflj  .i)t .  tbci .  M^?  -^  ^ 
decease,  then  over^     •  .    , 

H.  T.  had  two  childrjeil,  a  son, 
who  died  in  hi#,  Ipfancyt  ^^  ^ 
daughter  who  attained,  tweiky- 
one,  but  di^  intestate  iis.tbe  life- 
time of  H^  Tn  leaving  cliildr^ : 
Held»  that  in  the  events  which 
happened,  the  personal  estate  be- 
longed to  the  personal  represent- 
ative of  the  daughter  of  H*  T^t 
and  that  the  real  estate  Tested  in 
her  heir-at-law.  Hutchinmm  ▼• 
Stephens.  Page  @4S 

9.  Prima  Jacie^  a  testator  must  be 
presumed  to  intend  that  all  his 
legacies  should  be  equally,  paid, 
and  the  onus  is  upon  those  who 
contend  for  a  priority  to.  shiBW 
that  the  testator  noeant  to  give 
a  preference  to  a  particuliir  le^« 
tee. 

A  testator  gave  1000^.  to  trus- 
tees, upon  trust  to  psff  the  in- 
terest to  his  wife  during  her  life, 
and  after  her  decease  he  declared 
his  will  to  be  that  the  1000/. 
should  become  part  of  his  per- 
sonal estate,  and  applicable  to.  the 
trusts  or  payment  c^  the  legacies 
given  by  his  will ;  and  he  gave  a 
legacy  of  500/.  in  trust  for  iV.  Jf. 
and  his  wife,  in  nearly  the  same 
words :  Held,  that  a  priority  wss 
given  to  these  two  Ic^cies. 
Brawn  V.  Bronm*  .  275 

10'  Where  th^  intention  to.dispgse 
was  clearly  expressed  oa  the  lace 
of  the  will,  and  parol  evidence 

was 
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^  was'^ tendered'  fo^ttie  purpose  of 
'shewing 'that   the   testatrix  had 

'  mistaleh  the  amount  of  the  pro- 
perty which  she  was  capable  of 
Bequeathing,    supposing    certain 

'  'pTOpetty,  in  which  she  had  only  a 
life-interest,  to  be  her  own,  and 
that  a  legatee  under  the  will,  who 
also  took  an  interest  in  such  sup- 
posed absolute  property  under  a 

'  settlement  made  by  the  testatrix, 
ought,  in  order  to  enlarge  the  re- 
-'siduary  bequest,  to  be  put  to  his 
election,  such  evidence  was  held 
to  be  inadmissible.  Clementson  v. 
Garufy.  Page  S09 

1 1/A  testator  gave  a  legacy  of  400{. 
to  his  wife,  and  after  her  decease 
to  G.  W. ;  and  if  G.  W.  should  die 
in  her  lifetime,  to  such  person  or 
persons  as  he  should  by  will  ap- 
point ;  and  in  default  of  appoint- 
«ient,  after  the  death  of  his  wife, 
to  the  executors  and  adminis- 
trators of  W.  G.  absolutely.  W. 
G.  died,  having  made  a  will  by 
which  he  appointed  an  executor, 
but  made  no  appointment  of  the 
legacy.  The  executor  did  not  take 
a  beneficial  interest  in  the  legacy. 

Wood  Y.  Cox.  sn 

12.  A  testatrix  bequeathed  all  her 

personal  property  to   C,  whom 

)Ai^   appointed  one  of   her  ex- 

"  eeotors,  to  his  own  use  and  benefit 

fbreve'r,  trtisting  and  wholly  con- 

'  fidhig  in  his  honour  that  he  would 

'   act  in  strict  conformity  with  her 

'  wishes.    On   the   same   day  on 

'  which  fllre  inadb  bet  ^IH,  she  ex- 

-"  ecttted  a  tediatirehtary  paper,  by 


which  she  gave  several  annuities 
and  legacies,  and  among  others,  a 
legacy  to  the  person  who  was  her 
sole  next  of  kin: 

Held,  that  C.  took  no  beneficial 
interest,  but  was  a  trustee  of  the 
residue  for  the  next  of  kin.  Storks 
V.  Dodsley.  Page  805 

IS.  The  testator  gave  legacies  out 
of  a  sum  of  stock  to  the  grand- 
children named  in  his  will  on  their 
attaining  the  age  of  twenty-one, 
and  if  any  of  them  should  die 
under  twenty-one,  their  portion  to 
be  equally  divided  among  such  of 
them  as  should  attain  twenty-one ; 
but  if  the  whole  of  the  said  grand- 
children should  die  under  that 
age,  then  he  gave  the  interest  of 
the  sum  of  stock  to  the  father  of 
the  said  grandchildren  for  his  life» 
and  after  his  decease  the  principal 
as  therein  mentioned : 

Held,  that  the  grandchildren 
were  entitled  to  the  interest  during 
their  minority.    Boddy  v.  Datoes* 

862 

14.  A  testator  entered  into  a  con- 
tract for*the  purchase  of  an  estate, 
by  which  the  vendor  agreed  to 
convey  the  same  to  the  purchaser, 
his  heirs,  appointees,  or  assigns. 
Subsequently  to  the  contract  he 
made  a  codicil  to  his  will,  By 
which,  after  reciting  the  contract, 
he  devised  the  purchased  estate 
to  his  executors  and'^rustees  upon 
the  trusts  therein  mentioned.  He 
afterwards  took  a  conveyance  from 
the  vendor  to  the  usual'  uses  to 
bar  dower : 

Held, 


m 
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r..  jHeUi/tbftt  tb»convl^aooeDpe• 
»,  Dfkl^  aaa  r6V4MMtioa  of  tbe  devtfe. 
.  .BtUUa  V.  FkUier.  Page  369 

15.  A  t^tator  gav«  lo  M.  S*  50,000^. 
3  pcnr  ctnt.  codsoUi  to  be  trans- 
ferred within  SIX  months  after  his 
decease,  and,  after  giving  a  variety 
of  specific  and  pecuniary  legacies, 
he  directed  that  the  duty  upon  all 
this  pecuniary  legacies  therein- 
before bequeathed  should  be  paid 
out  of  his  general  personal  estate : 

Held,  that  the  legacy  of  the 
stock  was  not  a  pecuniary  legacy, 
and  consequently  not  exempted 
under  this  clause  of  the  will  from 
the  payment  of  legacy  duty. 

The  testator  devised  and  be- 
queathed the  residue  of  bis  estate 
and  effects  real  and  personal  to 
trustees,  upon  trust  to  convert 
the  same  into  government  secu- 
rities in  their  own  names,  and  to 
pay  the  interest  and  dividends 
thereof  to  M.  S.  for  her  life,  and 
after  her  decease  to  pay  and 
transfer  such  residue  in  equal 
moieties  to  the  persons  therein 
mentioned : 

Held,  that  the  tenant  for  life 
was  entitled  to  the  interest  of  the 
residue,  making  interest  as  it  stood 
at  the  time  of  the  testator's  death, 
until  the  end  of  one  year,  or  so 
much  of  that  year  as  should  elapse 
before  the  conversion  of  the  re- 
sidue according  to  the  direction 
of  the  will*    DongkuV' Congreve. 

410 

16.  The  testator  commenced  his  will 
with    the   words :  "  In   the   first 


plii^^  I  dMTffl^Hi^jitttidtbti, 
funeral  exp0tiis^,iaDfitbift  ofeaKges 
of  peo^ttf^M*  imprwilk'  to  be 
duiyp^/'  Httlkei^miderteMral 
devises,  and  he  gave  lur)  J.  ^#  a 
small  qiiaiility#o^pfaite|.t#|pitther 
witk  tke  reptii  and  pfofiteef  his 
freehold  and  leasehold  premises 
due  and  accruing  up  to  the  quarter 
day  next  after  his  decease;  which 
rents  and  profits  he  charged  with 
the  payment  of  hit  said  debts, 
funeral  expenses,  and  the  chai^ 
of  proving  his  will : 

Held,  that  the  testator  had  not 
charged  his  real  estates  generally 
with  the  payment  of  his  debts* 
Palmer  v.  Graves.  Page  545 

17»  A  testator  by  his  will  gave  30001. 
to  his  brother  B*  for  his  life,  with 
remainder  to  his  wifis  for  her  life, 
remabder  to  his  children;  and  he 
gave  6000/.  to  his  sister  S.  for  her 
life,  with  remainder  to  h&  hus- 
band for  his  life,  remainder  to  her 
children :  and  after  giving  lOL  a 
year  to  each  of  his  said  servants, 
for  their  livea»  he  gave  his  real 
estate,  and  the  residue  of  his  per- 
sonal estate  and  effects  to  his 
sister  H. 

By  a  codicil,  described  as  a 
codicil  to  his  will,  he  left  his 
brother  B.  an  equal  share  of  his 
effects  with  his  sisters,  to  have 
the  interest  for  his  life,  with  limit- 
ations aft»r  his  decease,  for  the 
benefit  of  his  wife  and  children ; 
and  his  sister  S.  was  to  have  an 
equal  share  with  his  sister  ff. 

By  a  second  codicil  he  left  to 

his 
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lii^>t#o  tnaid*  s«rY«fk8'10£r  a  year 

'  -  <  'The  testator's  ilUter  •  8.  survived 
hcrr^huflbfifid/atid  died  toftving  two 
dliidren- : 

ileld»  that  &  nrftg  entitled,  Ainder 
•the  iimt  codicil^  td  one«tiiird  share 


of  the  te8tator*s  persomd  estate> 
subject  to  the  limitations  decTai^d 
by  the  testator  with  respect  to  the 
legacy  of  6000/.  which  had  beeii 
given  by  tlie  will.  *  Cookson  v. 
Hancock.  Page  816 
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